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To: European Commission

From: ClientEarth

Date: 24 February 2017

Subject: Response to the European Commission's public consultation on the Code of
Best Practice on the conduct of State aid control proceedings

ClientEarth is a leading non-governmental public interest environmental law organisation
based in London, Brussels and Warsaw. At an EU level, we have considerable expertise in
State aid rules, and regularly participate in a wide range of State aid procedures: we have
provided comments as a third party in relation to notified aid, submitted complaints in relation
to unlawful aid, and provided comments in relation to the recent Sector Inquiry on Capacity
Mechanisms.

Our present response to the Commission's consultation on the Code of Best Practice on the
conduct of State aid control proceedings (the "Code") is based on our practical experience in
this area. Our response aims primarily to highlight a number of areas in which existing
procedures could be clarified or updated to reflect the need for the appropriate level of
coherence, transparency and openness in the Commission's application of EU State aid
legislation.

We have chosen to respond only to those questions that relate most closely to our
knowledge and expertise. To the extent possible we have sought to avoid repetition.

Question 4: Have you experienced difficulties with any procedures laid
down in the Code? If yes, please explain what difficulties you have
encountered.

4.

We have encountered a number of difficulties with the procedures laid down in the Code.
Many of these difficulties are also experienced by a range of parties, including aid
beneficiaries, competitors, and other interested parties such as trade associations and
NGOs.

General comments on the approach taken by the Code

5.

The Code is clearly drafted from the perspective that State aid proceedings are primarily of a
bilateral nature, between on the one hand the Commission, and on the other the Member
State that is party to the proceedings. This bilateral approach largely ignores the interests of
beneficiaries, competitors and other interested parties, as is reflected in their relatively weak
rights to participate in State aid proceedings and to access information concerning
concluded as well as ongoing State aid cases.
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6. The Commission's decisions to allow or prohibit the grant of State aid are made in the
context of a framework that starts from the premise that all grants of State aid are prohibited
- unless they are permitted by way of exception. The Commission's decision to allow or
prohibit any such exception must be based on all relevant information concerning the market
in which the beneficiary operates, and in relation to the (potentially distortive) effects that the
grant of aid could have on the market.

7. Also, it follows from the case law of the European Court of Justice that the Commission
should base its assessment on the best and most recent factual information available at the
date on which is takes its decision.*

8. However, approaching State aid investigations primarily as bilateral proceedings means that
the Commission relies excessively on information provided by the notifying Member State -
which is inherently likely to be biased towards satisfying the requirements for the
Commission to approve the grant of the State aid in question. Whilst the Commission has
the power to seek information from beneficiaries and other interested parties, such third
parties face significant procedural hurdles that may prevent them from providing the
Commission with the full range of information available to them. However, such information
may be required in order to verify and challenge (as appropriate) the claims made by the
notifying Member State. These hurdles range from difficulties in obtaining access to
documents to ascertaining why (in the case of competitors, trade associations and NGOs)
they may not have been granted "interested party" status.

9. The systemic benefits of protecting the procedural rights of aid beneficiaries are clear.

a. Beneficiaries are often (if not usually) proportionately more affected by the
Commission's decision as to whether aid should be granted than any other public or
private entity concerned by the aid under consideration. They therefore have a clear
interest in the State aid process being transparent to them and open to their active
participation in the Commission's deliberations.

b. Beneficiaries will almost always have access to considerable subject-matter expertise
concerning the activities which are intended to be supported by the grant of State aid.
Whilst notifying Member States typically work closely with beneficiaries in preparing
their notification to the Commission, as further information is required throughout the
notification process, difficulties in communication between the authorities and the
beneficiary may arise. Some difficulties may result from the challenges of
coordinating across multiple departments and undertakings; however, others results
from Member States wilfully excluding beneficiaries from the detail of the State aid
process.

! See ECJ, Joined Cases C-182/03 and C-217/03, Belgium and Forum 187, para. 137, and Joined Cases
C-341/06 P and C-342/06 P, Chronopost and La Poste v UFEX and Others, para. 95, regarding the notion
of State aid; and Case C 334/07 P, Freistaat Sachsen, para. 51, regarding the rules, principles and criteria
of assessment of the compatibility of State aid; no other standard can apply with regard to factual
information on which the assessment is based.
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C.

It is therefore essential to improve transparency for beneficiaries and to safeguard
their procedural rights, allowing them to participate as fully as possible in the
notification and investigation processes. Improving their ability to participate would
help the Commission ensure it has access to the most relevant and accurate
information in relation to the market in which the beneficiary operates. Moreover,
greater transparency would allow beneficiaries to make better-informed decision as
to the merits of challenging decisions (including negative decisions) that may be to
their substantial economic detriment.

10. There are also clear systemic benefits to protecting the procedural rights of other interested
parties, such as competitors, relevant trade associations and NGOs.

a.

Some interested parties, such as competitors and trade associations, will often have
(or will include members that have) economic interests which will be affected by the
grant of State aid - much like the beneficiaries. Much like beneficiaries, they therefore
typically have a clear economic interest in participating in the notification process -
and should not be subject to differential treatment as regards the beneficiary when it
comes to establishing State aid procedures.

Other interested parties, such as NGOs, may not have an individual economic
interest in the outcome of the State aid process. However, much like competitors and
trade associations, they may well have considerable subject matter expertise in
relation to the market that will be affected by the grant of State aid. Their willingness
or ability to provide this knowledge is driven by their non-individual and/or non-
economic interests in securing the proper functioning of the market in question and/or
most efficient achievement of the objective pursued with the aid measure.

Third parties other than beneficiaries may therefore be in an excellent position to
provide the Commission with an alternative perspective in relation to whether the
conditions in Article 107(3) TFEU, under which the Commission may exceptionally
find a proposed State aid to be compatible with the internal market, are met. As those
conditions are not entirely (or even largely) related to the economic structure of the
market in question, there is no sound basis for excluding from the State aid process
interested parties whose interest is non-economic in nature (such as some trade
associations and NGOs).

This is particularly the case where State aid measures have an impact on the
environment and public health: these are perceived externalities that actors with
primarily economic interests in the market concerned are unlikely to focus on. Other
interested parties, such as NGOs and consumer groups, may be considerably better
informed and have a greater interest in relation to such externalities - and these
externalities are clearly relevant to the Commission's assessment of whether the
conditions in Article 107(3) are met.
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11.

12.

e. As with beneficiaries, it is therefore essential to improve transparency for other third
parties and to safeguard the procedural rights of all interested parties, allowing them
to participate as fully as possible in the notification and investigation processes.

It can therefore be seen that for the Commission to ensure that its decisions are based on
the most complete and accurate information derived from entities with a range of relevant
perspectives concerning the market to which the proposed grant of aid relates, it is essential
that the procedural rights of beneficiaries and other interested parties, including competitors,
NGOs and trade associations, are protected and enhanced.

The remainder of the response to this question 4 sets out certain specific difficulties that
arise from the current version of the Code. Some of these difficulties arise from the fact that
the Code has not yet been revised in light of amendments to the Procedural Regulation
following the State Aid Modernisation; others concern certain instances where the current
version of the Code lacks sufficient detail, and consequently where clarifications in the
revised Code would be greatly welcomed.

Section 3 of the Code - comments on pre-notification

13.

14.

15.

Whilst greater transparency during pre-notification would be welcomed, it is clear that the
informal nature of pre-notification contacts with the Member State to some extent preclude
the participation of third parties.

However, there is clear scope for greater transparency to be introduced in relation to the end
of the pre-notification period, at which time the Member State is considered to have
submitted a formal notification to the Commission. The Code does not require publication of
any notice that notification has occurred. This contrasts with the position in relation to State
aid that is assessed under the simplified procedure - the Commission's Notice on a simplified
procedure for treatment of certain types of State aid requires the Commission to publish a
summary of the notification considered eligible for the simplified procedure on its website.
Interested parties are then given 10 working days to submit observations.?

A similar requirement would be appropriate in relation to proposed aid which is assessed
under the normal procedure, to ensure consistency and transparency in relation to the
Commission's assessment of State aid. It is understood that the Commission (and Member
States) would likely wish to avoid publishing the notification in full,® to avoid confidentiality
concerns and given that the Member State will likely be required to provide additional
supporting information in the course of the preliminary investigation procedure. However, at
present it is difficult for interested parties to ascertain whether a proposed State aid has been
notified to the Commission. We note that the DG Comp State Aid Registry, amongst other

’ See paragraphs 20-21 of the Commission's Notice on a simplified procedure for treatment of certain
types of State aid (OJ 16/06/2009, C 136, p. 3).

% Cf. Mederer in von der Groeben/Schwarze/Hatje, Europaisches Unionsrecht, 7th ed. (2015), AEUV
Artikel 108, at 33 on the motivation of Member States to avoid the simplified procedure.
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things, allocates an aid number and registers the case number upon receipt of a notification.*
These steps are therefore taken at the Commission level, not the national level. It therefore
falls within the Commission's responsibility (rather than the Member State's) to ensure the
appropriate transparency regarding these steps. Without greater transparency, they are less
able to prepare to submit relevant, detailed information to the Commission at a later stage in
the State aid proceedings, and to understand the basis on which the Member State
considers that the grant of aid would be compatible with the internal market.

16. As the preliminary investigation procedure typically lasts for 2 months (or more where agreed
with the Member State), the Commission may consider that a period of longer than 10
working days may be appropriate for interested parties to submit their comments on the
information published in relation to the notification.

Section 4 of the Code - comments on Mutually Agreed Planning

17. To the extent that Mutually Agreed Planning is clearly designed to operate between the
Commission and the notifying Member State, we have no specific comments on how this
procedure functions.

18. However, we would highlight the fact that the Mutually Agreed Planning procedures starkly
emphasise the bilateral nature of existing State aid procedures. Whilst we firmly support the
Commission's desire to ensure close coordination with the notifying Member State, greater
transparency for and coordination with third parties, including beneficiaries and other
interested parties, is also required, as explained above.

Section 5 of the Code - comments on the preliminary investigation procedure

19. As already described above, the Code makes no provision for publication of a summary of
the notification, which would serve as an announcement that the preliminary investigation
procedure has commenced. This is non-transparent. However, if the Commission elects not
to amend the Code to require such an announcement, it should at least clarify that it will
respond in a timely manner to requests for information from third parties limited to the
guestion of whether the preliminary investigation has commenced. Such requests could be
made under Article 2 of Regulation 1049/2001.

20. As decisions following the preliminary investigation procedure are final and can have
substantial impacts on beneficiaries, competitors, and society more broadly, the Commission
should ensure that its determination as to whether there are doubts as to compatibility of
notified aid with the internal market is based on all relevant information. As explained above,
to ensure that it has all such relevant information the Commission should enable the
submission of information by third parties.

21. The Commission should therefore be willing to seek - and open to receiving - information
from interested parties in the course of the preliminary investigation procedure. Whereas the

* Section 5 - 8, paragraphs 26-27 of the Commission's State Aid Manual of Procedures (2013).
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22.

23.

Procedural Regulation requires the Commission to seek comments from interested parties
during the formal investigation procedure, there is no similar requirement in relation to the
preliminary investigation. However, neither does the Procedural Regulation prohibit the
Commission from seeking such information. In particular, Article 7 of the Procedural
Regulation confers upon the Commission the power to make a mandatory request for
information to third parties during the formal investigation procedure. However, this provision
does not affect the Commission's right to seek or receive, on a voluntary basis, information
from third parties (including beneficiaries and other interested parties) during the preliminary
investigation procedure.

The circumstances in which (and procedures by which) the Commission would seek such
information should be clarified in the revised Code.

Additionally, the Code does not currently provide any guidance regarding the length of time
that may pass before the Commission should publish the text of any positive decision
approving the grant of aid following the preliminary investigation procedure. This contrasts
with the situation where the Commission decides to open the formal investigation procedure
(where the Commission indicates that it will endeavour to publish a decision within 2 months
of its adoption). The revised Code should provide for a similar commitment. There appears
to be no objective justification for the difference in approach taken by the Commission.

Section 6 of the Code - comments on the formal investigation procedure

24,

25.

26.

Section 6 of the Code starts by emphasising the need to improve the transparency,
predictability and efficiency of the formal investigation procedure. We agree with the
Commission on this point - but would again emphasise that this consideration applies not
only to the formal investigation procedure but to all of the procedures regulated by the Code.

We also welcome the fact that the Code sets out in some detail the rights of interested
parties to participate in the formal investigation procedure, in line with the requirements of
the Procedural Regulation. However, there remain a number of points which could be further
clarified, some of which are set out below.

The Code - following the Procedural Regulation - provides for interested parties to provide
comments following publication of the opening decision. However, the Code does not
provide any guidelines concerning how the Commission determines who may constitute an
interested party.

a. Article 1(h) of the Procedural Regulation provides a definition of interested parties.
However, no definition is provided of "interests", for the purposes of determining
whether the interests of a person, undertaking or association of undertakings might
be affected by the granting of aid. The language of the provision does not provide for
a limitation of that interest to an individual and/or economic interest. The list of
possible interested parties at the end of Article 1(h) ("the beneficiary of the aid,
competing undertakings and trade associations") is clearly phrased as a non-
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exhaustive list of examples ("in particular"). It has been opined in recent literature that
the list is too narrow and should potentially include NGOs.”

b. It should be common ground that the concept of interested parties should have the
scope of "parties concerned" within the meaning of Article 108(2) TFEU. The concept
of “parties concerned” is in any event broader than the concept of “direct and
individual concern”, which forms the basis for the test used in the Court of Justice of
the EU for determining standing under Article 263 paragraph 4 TFEU. This is
demonstrated in case C-78/03 Commission v Aktionsgemeinschaft Recht und
Eigentum eV, where the Court of Justice established that the fact that the applicant
was a party concerned under Article 108(2) was insufficient to establish direct and
individual concern for the purposes of Article 263 paragraph 4 (see paragraphs 40-
50). It follows that the interest within the meaning of Article 1(h) of the Procedural
Regulation does not need to be an individual or direct one.

c. Furthermore, the motivation for why State aid may exceptionally be considered
compatible with the internal market as discussed in paragraph 6, above, is often not
purely economic.® In particular, "[t]he general objective of environmental aid is to
increase the level of environmental protection [...]."" It follows from such recognised
non-economic objectives of common interest - as well as common sense - that non-
economic interests can be concerned by the grant of State aid. Organisations that
possess such an interest, based on their statutory documents and/or their
demonstrated activity hence are interested parties where it is affected by the granting
of State aid.

d. Also, the European courts have accepted the interest of NGOs in the result of State
aid court cases within the meaning of Article 40 paragraph 2 of the Statute of the
Court of Justice and consequently have granted them leave to intervene in such
cases.®? Regarding, in particular, applications for leave to intervene submitted by
environmental organisations, the requirement for a direct and existing interest in the
result of the case is fulfilled, amongst other circumstances, if they are actively
involved in protection programmes or studies relating to the region and sector
concerned, the viability of which could be jeopardised if the contested measure were
to be adopted.9 As, however, NGOs can have an interest in the result of a case

° Rusche in: Immenga/Mestmacker, Wettbewerbsrecht,

Vol. 3: Beihilfenrecht / Sonderbereiche, 5th ed. (2016), Beihilfenverfahrens-VO Art. 1, at 11.

® See, e.g. Article 107(3)(d) TFEU on the promotion of culture and conservation of heritage.

" See the Commission's Guidelines on State aid for environmental protection and energy 2014-2020, OJ
28/06/2014/C 200 p. 1, paragraph 30.

® General Court, Case T-57/11, Castelnou Energia, order of 6 November 2012, paragraphs 12-14; Case
T-630/15, Scandlines, order of 30 November 2016, passim.

° See General Court, Case T-429/13, Bayer CropScience, order of 21 October 2014, paragraph 73 with
further references. We maintain that as the State aid decisions are about the compatibility with the internal
market, the region concerned within the meaning of this case law is to be understood as the whole EU.
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contesting a decision approving State aid, the same must apply to their interest in the
Commission decision itself and the administrative process leading to it.

e. Despite all this, the Commission's interpretation of "interested parties" appears to be
overly restrictive. In practice, we have experienced and observed that the
Commission applies Article 1(h) narrowly, limiting its application to the specific parties
listed by way of example.

f.  We would welcome clarification of this point in the revised Code. In particular, the
Code should confirm that the definition of interested parties in Article 1(h) "covers an
indeterminate group of persons", as determined by the Court of Justice in case C-
83/09 P Commission v Kronoply and Kronotex (at paragraph 63). In light of this, the
Code should confirm that the question of whether a third party is an interested party
shall be determined on a case-by-case basis. We would particularly welcome a
specific clarification that the Commission appreciates the fact that the categories of
interested party listed at the end of Article 1(h) is exemplary in nature, rather than
exhaustive, and that in certain circumstances persons or undertakings may have a
non-individual and/or non-economic interest that might be affected by the granting of
aid (including, for example, NGOs operating in a relevant field).

27. The Code also contains no guidance regarding the timeframe for publication of the text of the
Commission's final decision.

a. This contrasts with the position where the Commission decides to issue an opening
decision, when the Code requires publication of the decision within 2 months of its
adoption (paragraph 30 of the Code). The lack of any such commitment has
contributed to a situation where there can unacceptable delays between the adoption
of a decision and its publication.

b. For example, in case SA.38762 - Lynemouth biomass conversion, the Commission
adopted a positive decision following a formal investigation on 1 December 2015.
However, as of the date of writing this submission, the text of that decision has still
not been published - almost 15 months later.™ It is hard to see what justification there
could possibly be for such a significant delay. By way of contrast, one of the
Commission's most extensive State aid decisions, and which would be expected to
have raised more confidentiality concerns as the Lynemouth decision, was in case
SA.34947 - Support to the Hinkley Point C Nuclear Power Station. Nonetheless, the
final decision was published approximately six months after adoption. This is still a
considerable delay, but much shorter than the ongoing delays to publication of the
Lynemouth decision.

c. The revised Code should set out a concrete period within which the Commission
should normally publish (all kinds of) final decisions - instead of the mere

% Another striking recent example is case SA.26500 - Aéroport d'Altenburg Nobitz, where the final
decision was adopted on 15 October 2014 and published on 26 January.2016,
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commitment to “use its best endeavours to proceed with publication of the decision
within the shortest possible time frame following its adoption” (paragraph 31 of the
Code). It should also confirm that the Commission will inform interested parties who
have submitted comments of any delay in publication of the final decision, stating
reasons.

d. Additionally, the Commission should commit to publish a preliminary public version if
the delay is caused by disagreements between the Member State concerned and the
Commission on confidentiality claims made by that Member State. Such a version
would preliminarily treat all confidentiality claims made as justified. It could be
replaced by a final public version once the disagreements are resolved.

Section 7 of the Code - Complaints

28.

29.

30.

We welcome the Code's statement that "the efficient and transparent handling by the
Commission services of complaints brought before them is of considerable importance to all
stakeholders in State aid procedures" (paragraph 45 of the Code). We also welcome the
guidance the Code goes on to provide in relation to the Commission's handling of
complaints.

As a general point, this section should be updated to reflect the fact that the Commission is
no longer obliged to examine "information from whatever source regarding alleged unlawful
aid [...] without delay".** Article 12(1) of the Procedural Regulation now provides as
mandatory in this regard that the "Commission shall examine without undue delay any
complaint submitted by any interested party in accordance with Article 24(2)". The
requirement in Article 24(2) is for interested parties to submit any complaints with allegations
of unlawful or misused aid on the specified complaint form. This should also be clarified in
the revised Code. In light of these amendments, a number of further clarifications are
required in the revised Code. The most significant of these are set out below.

The Code commits the Commission to use best endeavours to investigate complaints within
12 months from receipt - and that it will endeavour, within 12 months, to adopt a decision for
priority cases or send an initial administrative letter to non-priority cases setting out its
preliminary views. The Commission will also use best endeavours to inform the complainant
of the priority status of its complaint within 2 months of receipt of the complaint. Prior to the
amendments to the Procedural Regulation set out above, given that the Commission was
obliged to investigate information from all sources, the Commission's "best endeavours"
obligations described in this paragraph applied to all complaints, regardless of whether they
were submitted by an interested party. It is important that the revised Code clarifies that the
Commission will inform all complainants, regardless of their interested party status, of the
priority status of their complaint, and to examine all such complaints within 12 months from
receipt.

' Article 10(1) of Council Regulation (EC) No 659/1999 before amendment by Council Regulation (EU)
No 734/2013; now repealed by Council Regulation (EU) No 2015/1589.
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31.

In addition, given the distinction now introduced between complaints submitted by interested
parties and other complaints, the revised Code should set out procedures regulating the
manner in which the Commission informs complainants of its conclusions regarding their
interested party status. In addition to confirming whether they have been granted that status,
the Commission should provide reasons for this conclusion - ideally within 2 months of
receipt of the complaint, corresponding with the timeframe for confirming the priority status of
the complaint. Where the Commission initially rejects the complainant's claim to be an
interested party, the complainant should have an opportunity to respond with any additional
arguments supporting its case to be considered an interested party. The timeframe for
submitting these comments could be 1 month (in line with the Article 24(2) period granted to
interested parties to respond where the Commission concludes that it has not complied with
the complaint form etc).

Section 9 of the Code - Future review

32.

The Code currently states that it "may" be revised to reflect changes to legislative,
interpretative and administrative measures or the case-law of the European Courts. This
should be revised to ensure that the Code "will" be revised, where any such changes are
substantive or otherwise conflict with the existing provisions set out in the Code.

Question 21. Have you encountered any difficulties with the handling of
confidentiality issues for the publication of the decision? If so, please give
specific examples.

33.

34.

10

Yes - please see our comments in paragraph 27(b) above. It is presumed that the delay in
publishing the Lynemouth decision results from the handling of confidentiality issues. The
delay in publishing the decision means that the corresponding aid may have been granted,
and potentially invested in substantive works, before any opportunity is granted to
competitors to challenge that decision before the courts. This could lead to substantive
unfairness not only to the beneficiary of the aid, which could in principle be required to repay
any aid that is subject to a recovery order at a later date and which it had invested without
any knowledge of an impending application for annulment, but also to any competitors who
may claim that the grant of aid harms their economic interests (and who lack any means of
challenging that aid prior to publication of the decision). Put differently, all concerned parties
are withheld the legal certainty of a Commission decision which has become incontestable
due to the time-limit for an action for annulment (Article 263 para. 6 TFEU).

For cases where there is disagreement concerning confidentiality issues regarding all kinds
of final decisions, paragraph 31 of the Code refers to the Commission's Communication on
professional secrecy in State aid decisions (OJ C 297, 09/12/2003, p. 6). Paragraph 25 of
that Communication provides for only one extension of time-limits for the Member State to
claim and justify confidentiality, by agreement between the Commission and Member State
concerned, during the first step of the procedure to ensure the protection of professional
secrecy. Section 11 — 2, paragraph 2, last sentence of the Commission's State aid Manual of
Procedures (2013) advises that “this step should be avoided” due to changes in the
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notification procedure. Despite this lack of coherence which should be addressed by the
revised Code, it apparently follows that even under already applicable Commission rules,
there is no room for the Member State concerned to delay the publication to an extent
observed for example in the above-mentioned cases. Hence, it appears that responsibility for
such delays primarily rests with the Commission.

Question 36. In 2013, the State Aid Procedural Regulation was amended. As
aresult, a series of new elements were introduced as the new complaint
form and possibility of the Commission to impose fines for failure to reply
to market information requests. This amendment was part of the wider
State Aid Modernisation which gave more responsibility to the Member
States in designing and implementing support measures while streamlining
and updating the framework of State aid rules.

Following the revised of the Procedural Regulation and the State Aid
Modernisation process, what changes could be introduced to make the
Code more useful? Please explain why.

35. Please see our response to question 4 above.

Question 37. The Procedural Regulation provides the possibility for the
Commission to conduct an inquiry across Member States into a sector of
the economy or the use of an aid instrument. Do you find it useful to
propose guidance on such an inquiry within the Code?

36. Yes - this would improve transparency and improve the ability of interested parties, including
NGOs, to give reasonable input to the inquiries. When the Commission announces that it will
conduct a public consultation in this context, it should adhere to the minimum standards
provided by its Communication on General principles and minimum standards for
consultation of interested parties (COM(2002) 704 final) or state deviations at the outset.
This should be reflected in the revised Code.

Question 45. Please indicate whether the Commission may contact you for
further details on the information you have submitted.

Yes, we would be very happy to discuss further.
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