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Note on the enforcement of Article 102 TFEU1 

 

Chiara Fumagalli2 and Massimo Motta3 

Executive Summary 

 

On 27 March 2023, the European Commission (EC) amended the Guidance on enforcement 

priorities,4 which had been issued in 2008,5 and announced it would write new guidelines on 

exclusionary abuses. It also published a Competition Policy Brief explaining these initiatives 

in light of the evolution of the case law and the EC’s practice.6 

 

We have been asked to provide expert economic advice covering several themes related to the 

amended Guidance Paper and related Policy Brief, addressing the following issues: (1) 

General definition of exclusionary abuse, with regard in particular to (1a) the objective of 

enforcement, (1b) the definition of abuse, (1c) form versus effect of conduct, and (1d) partial 

foreclosure. (2) The As-Efficient Competitor (AEC) Test. (3) Vertical foreclosure, with 

regard in particular to (3a) the indispensability condition in (constructive) refusal to supply, 

and (3b) the treatment of self-preferencing. 

 

For each of these issues, we have been asked to address several more specific questions. 

In this Section, we spell out a few principles that guide our note and summarise it.  

 

General principles 

 

We welcome the EC’s intention to issue Guidelines on the enforcement of exclusionary abuse 

and to clarify how it intends to incorporate an effects-based approach (fully endorsed by the 

Union Courts in recent case law) in such enforcement. This will promote predictability and 

legal certainty.  

 

 
1 This paper is based on two documents written for DG Competition of the European Commission (EC). The 

information and views set out here are those of the authors and do not necessarily reflect the official opinion 

of the Commission. Without implicating them (on some of the issues, we ‘agree to disagree’), we would like 

to add that we have greatly benefited from discussions with David Kovo, Thomas Buettner, Lluis Saurí, 

Hans Zenger, as well as EAGCP members, in particular Giacomo Calzolari, Patrick Rey and Emanuele 

Tarantino. 

2 Università Bocconi and CEPR.  

3 ICREA-Universitat Pompeu Fabra and Barcelona School of Economics. 

4 Communication from the Commission. Amendments to the Commission Communication – Guidance on the 

Commission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary 

conducts by dominant undertakings.  

5  Communication from the Commission - Guidance on the Commission's enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, OJ C 45, 24.2.2009, 

p. 7.   

6 Policy Brief titled “A dynamic and workable effects-based approach to Article 102 TFEU”. Available at 

https://competition-policy.ec.europa.eu/system/files/2023-

03/kdak23001enn_competition_policy_brief_1_2023_Article102_0.pdf 
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Consistently with the objective of improving legal certainty, it is important to stress that an 

“effects-based” and “economic-sound” approach does not mean a “case-by-case” approach 

where each case is assessed in a completely different way, nor that each and every case should 

necessarily involve sophisticated quantitative evidence or bespoken economic theory models. 

  

In these notes, we propose how to distil guidelines from a now vast body of economic 

knowledge on exclusionary practices. In particular, we argue that certain practices (e.g., 

exclusive dealing and other practices that reference rivals) should be presumed to be anti-

competitive. For other practices (e.g., predation, selective price cuts, quantity rebates), we 

submit that the price-cost test result should determine presumptions of harm or lawful 

behaviour.  

 

More generally, we indicate what quantitative and qualitative evidence can be used to 

determine whether they are abusive or not. In any case, we stress that formulating an explicit 

and coherent theory of harm is essential, and all evidence should be interpreted within its 

framework. Of course, this is even more relevant for cases which do not fall neatly within one 

category or the other (for instance, cases of rebates conditional on a market share which is 

appreciable but far from 100%, or cases where the price-cost test does not give unambiguous 

results). 

 

Summary 

 

Objective of enforcement. In line with EU competition law, the objective of the enforcement 

of Article 102 should be consumer welfare, a concept that (a) takes into account not only 

prices but also other factors such as quality, variety, innovation; (b) should be seen in a 

dynamic (or forward-looking) perspective, which takes into account (appropriately 

discounted) future effects; and (c) should be assessed by factoring in uncertainty through a 

“balance of harms” approach where both the probability and the magnitude of harm are taken 

into account.  

 

We also believe that the Guidelines should avoid reference to possible objectives (e.g., 

protection of the competitive structure of the market) which are sometimes mentioned in the 

EU case law but lack a clear economic counterpart, are not well-defined, and might give rise 

to ambiguity. 

 

Definition of abuse. As a corollary of the previous point, for an exclusionary abuse to be 

established, it is necessary to show that the conduct produces anti-competitive effects by 

harming consumers.  

 

Accordingly, we believe that the Guidelines should refrain from using ambiguous concepts 

such as “conduct not being competition on the merit” or tests which may seem to identify an 

abuse with exclusionary effects (rather than adverse effects on consumers). 

 

Partial foreclosure. Importantly, and consistently with the above, a practice can be anti-

competitive even if it has neither the intent nor the effect of fully excluding the rival. 

However, not any degree of “partial” foreclosure should be considered abusive: the conduct at 

issue should have appreciable anti-competitive effects. 

 

Form versus effects of conduct. Although an effects-based approach is incompatible with 

the idea that a practice which takes a particular shape should automatically be considered 
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abusive, the economic literature shows that certain practices have a stronger anti-competitive 

potential than others. Therefore, we favour establishing rebuttable presumptions for them.  

 

In particular, exclusive dealing and rebates conditioned on buyers purchasing a large part of 

their needs from the dominant firm – henceforth, we call them for shortness practices that 

reference rivals7 - do not necessarily require profit sacrifice on the side of the dominant firm 

and have a high anti-competitive potential. Accordingly, they should be treated as 

presumptively abusive, and the burden of proving otherwise should fall upon the dominant 

firm. For this category of cases, a price-cost test does not shed sufficient light on the 

lawfulness of the practice. Accordingly, if the defendant showed that it is setting prices above 

costs, this should not in itself be treated as discharging its burden of proof. 

 

The role of the ‘as efficient competitor test’. Price-cost tests are crucial evidence for the 

practices which likely include profit sacrifice, such as predation, selective price cuts and 

quantity rebates,8 i.e., all forms of discounts which do not reference rivals. For such cases, we 

believe that – in line with case law – a price below the lower cost threshold (e.g., average 

avoidable costs) should be presumed unlawful, whereas a price above the higher cost 

threshold (e.g., long-run incremental costs) should be presumed lawful. (A rule which could 

find above-cost pricing abusive, for instance, to protect less efficient competitors, would chill 

competition and harm consumers.) If prices fall between these cost thresholds, abuse should 

be established if the available evidence supports a clearly defined theory of harm. Such 

evidence includes documentary evidence showing intent and about the coverage and length of 

the discounts, as well as the degree of dominance (the more entrenched a dominant position, 

the higher the potential of anti-competitive harm of any given conduct). 

 

More generally, since such tests necessarily involve some degree of judgment on the 

appropriate cost data and might entail complex calculations, their results might be uncertain 

and should be interpreted within the framework of a theory of harm and of all other 

qualitative and quantitative evidence available. (The same holds for cases where it is unclear 

if the practice has such coverage to trigger an anti-competitive presumption.) Indeed, we 

regard the formulation of an explicit theory of harm as indispensable in any abuse case: the 

EC should spell it out clearly and check the extent to which the facts of the case are consistent 

with such a theory. 

 

It is also important to underline that price-cost tests should be carried out with measures of the 

dominant firm’s costs, not of its rivals, whether as or less efficient. This is for at least two 

reasons: firstly, the price-cost test acts as a proxy for profit sacrifice by the dominant firm, 

and hence, the efficiency of the rivals is irrelevant; secondly, given that cost information is 

typically private information, using a measure of cost that the defendant does not know would 

undermine legal certainty. 

 

 
7 Taken literally, even a discount conditional on a 10% of the buyer’s need does ‘reference rivals’. Instead, we 

use the term to mean that it involves a significant proportion of needs of the buyers.   

8 Some quantity rebates may amount to practices that reference rivals. For instance, a dominant firm may offer 

individualized rebates which are conditional on a certain volume of orders, knowing (for instance because of 

stable market conditions and absence of uncertainty) that that volume amounts to the totality or quasi-

totality of the likely purchases of the buyer. In such a case, though, the EC should have the burden of 

showing why in the case at hand the quantity discount should be interpreted as a contract referencing rivals.  
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On indispensability in vertical foreclosure cases. An effects-based approach should not 

treat in a different way cases which differ in form but not in substance. For instance, there is 

no effective difference between a dominant firm which bluntly refuses to supply its input and 

another that offers it at such an arbitrarily high price that the buyer would obviously not buy, 

or accepts to give it but then delays access continuously, or degrades interoperability to a 

level that the input is of little use to the buyer. In this respect, we think that outright and 

constructive refusal to supply should not be subject to different standards, such as requiring to 

show the indispensability of the input in the former but not the latter cases in order to 

undertake antitrust action. We also note that constructive refusal to supply (which may 

include a range of degrees of unfairness in the terms of supply) has the same or less anti-

competitive potential than an outright refusal to supply. Hence, if anything, it should be 

treated less strictly than outright refusal, contrary to the current case law.  

 

In any case, the literature on exclusionary practices shows that the indispensability of the 

input is not a necessary condition for a dominant firm to engage in vertical foreclosure (which 

includes outright or constructive refusal to supply, margin squeeze, and self-preferencing) 

with anti-competitive effects. Therefore, (a) for a vertical foreclosure action, the input at issue 

should be a crucial asset but not necessarily an indispensable one (within the Bronner 

meaning); (b) all vertical foreclosure cases (including both outright and constructive refusal to 

supply cases), should be subject to this principle. 

 

Yet, in order to preserve the incentives to invest and innovate, we would find it justified to 

limit vertical foreclosure actions only to dominant undertakings that (i) have not committed 

considerable resources, effort, creativity or acumen to develop the input; or (ii) have already 

abundantly gained from their input; (iii) or are already subject to regulatory obligations to 

share the input with rivals.  

 

Self-preferencing. The term “self-preferencing” refers to a number of situations where an 

integrated firm discriminates in favour of its (first-party) services or products to the detriment 

of those of a rival (third party). Whatever the precise features it takes, it is a form of vertical 

foreclosure and can have the same anti-competitive effects.  As such, the considerations we 

made about input essentiality also apply to practices which can be defined as self-

preferencing. We also argue that price-based self-preferencing should generally be assessed 

under the usual margin squeeze approach.  

  

Limiting principles. First, as for other forms of vertical foreclosure, self-preferencing might 

have objective justifications, including safety or security concerns or reputational effects. Of 

course, the dominant firm should support such claims with unambiguous and objective 

evidence. Second, there might be situations where self-preferencing is unlikely to have 

appreciable effects. Third, in some cases, what might appear as self-preferencing is, in fact, an 

efficiency. For instance, a first-party app might guarantee a better and more seamless 

experience to users than a third-party app because its programming code is fully integrated 

into the software of the platform, while the third-party one is not.  Therefore, for self-

preferencing to constitute an exclusionary abuse, it should be shown that it leads to the 

(partial or full) exclusion of rivals to the detriment of consumers. 
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Note on the enforcement of Article 102 TFEU 

Chiara Fumagalli9 and Massimo Motta10 

 

DISCLAIMER: 

“The information and views set out in this report are those of the author(s) and do not 

necessarily reflect the official opinion of the Commission. The Commission does not 

guarantee the accuracy of the data included in this study. Neither the Commission nor any 

person acting on the Commission’s behalf may be held responsible for the use which may be 

made of the information contained therein.” 

(1) General definition of exclusionary abuse 

(1.a) Objective of enforcement: From an economic perspective, what should be the 

goal/purpose of enforcement against exclusionary abuses? What role corresponds 

to the notions of consumer welfare (defined how?), of protecting the competitive 

structure of a market, and of protecting the competitive process?  

Consumer welfare as the objective of Article 102 enforcement. 

From an economic perspective, the objective of competition policy should be economic 

welfare (i.e., total surplus). We understand, though, that under EC law, the objective is likely 

consumer welfare (or consumer surplus), and hence this should be the objective guiding the 

enforcement of Article 102. We take this objective as given, and choose to avoid a discussion 

on the relative merits of economic welfare vs. consumer welfare.  

We would rather highlight three important features of the concept of consumer surplus. 

Firstly, consumer surplus is a broad objective, that does not take into account only prices but 

also other factors such as quality, variety, innovation.  

Secondly, consumer surplus should be seen in a dynamic or forward-looking perspective, 

taking into account not only immediate effects but also (properly discounted) future ones. 

This is particularly important as there exist practices that may increase consumer surplus in 

the short run but decrease it in the long run by creating barriers to future entry/expansion. 

Predatory pricing, which benefits consumers today but is detrimental to them tomorrow, is an 

obvious case in point. But other examples may include practices such as tying. For instance, a 

platform which ties its core service to a complementary application may benefit consumers in 

the short run by reducing transaction costs but may harm them in the long run by discouraging 

future entry in the platform core market, when alternative complementary applications have 

 
9 Università Bocconi and CEPR. 

10 ICREA-Universitat Pompeu Fabra and Barcelona School of Economics. 
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the potential to turn into future substitutes but need enough scale in order to do so (see, e.g., 

Carlton and Waldman, 2002 and Choi and Stefanadis, 2001). 

Thirdly, the impact on consumer surplus should be assessed so as to factor in uncertainty 

about the future evolution of the market, something that is particularly salient in markets 

characterised by significant technological change, such as digital markets. Importantly, both 

the probability and the magnitude of harm should be taken into account.11  

 

Protection of the competitive structure of the market. 

The jurisprudence of the EU Courts sometimes mentions the protection of the competitive 

structure of the market as objective of competition law. It is not clear to us what is the exact 

meaning meaning of this concept. In an attempt to rationalise the judges’ views, from an 

economic point of view, it could arguably be seen as an intermediate objective towards 

consumer welfare, in the following sense. If a dominant firm’s conduct leads to a market 

structure that is not sufficiently contestable, this will have repercussions for future consumer 

welfare as well. It is therefore crucial to make sure that a market works well, otherwise 

consumer surplus would be adversely affected. 

However, the ultimate goal being consumer welfare, the effect on the competitive structure of 

the market cannot be determinative of the overall assessment of the practice. For instance, an 

above-cost price cut by a dominant firm (e.g., in response to more competitive pressure) could 

lead to a more concentrated market structure, yet should be seen as a pro-competitive outcome 

and something that competition law should favour. Conduct such as exclusive dealing, may 

make the market less contestable by creating a barrier to entry but, by promoting relation-

specific investment (see Segal and Whinston 2000b), may, in principle, generate substantial 

efficiency gains and may lead to a net increase in consumer welfare. Or exclusivity rebates, 

when adopted in markets in which dominance is not pronounced, intensify competition and 

increase consumer welfare by leading to lower prices (Calzolari and Denicolò 2013). The 

competitive structure is affected, but the effect is pro-competitive.  

In sum, for the sake of clarity, we submit that the guidelines should not rely on concepts that 

can be subject to different interpretations12 and may not be fully aligned with the ultimate 

objective of EU competition policy, namely consumer welfare.  

 

(1.b) Definition of abuse: Concerning the definition of “exclusionary abuse”, how would 

you define and apply the notion of “competition on the merits” in practice? How 

does this relate to the notion of “capability to produce anti-competitive effects”? 

Which role does the idea that conduct “makes it harder for rivals to compete” have 

in this context? 

 
11 This standard approach in economics corresponds to the so-called “balance of harms” principle, proposed by 

Furman et al. (2019). The use of this concept as a standard of proof instead of “balance of probabilities” has 

been associated with merger control but is equally valid for other instruments of competition law. 

12 This comment also extends to other concepts sometimes invoked by the EU Courts, such as the “protection of 

the competitive process.” 
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We understand that these questions are motivated by recent case law of the Court of Justice. 

For instance, Servizio Elettrico Nazionale, at para. 61, recites: 

“As recalled in paragraph 50 of the present judgment, the characterisation of an 

exclusionary practice as abusive depends on the exclusionary effects that that practice is 

or was capable of producing. Thus, in order to establish that an exclusionary practice is 

abusive, a competition authority must show that, first, that practice was capable, when 

implemented, of producing such an exclusionary effect, in that it was capable of making it 

more difficult for competitors to enter or remain on the market in question and, by so 

doing, that that practice was capable of having an impact on the market structure; and, 

second, that practice relied on the use of means other than those which come within the 

scope of competition on the merits. Neither of those conditions requires, in principle, 

evidence of intent.” (Our emphasis) 

In what follows, we explain why it is difficult to establish a direct relationship between the 

concept of ‘competition not being on the merits’ and that of ‘abuse’ in the economic 

literature.  

As for the requirement that a practice should be ‘capable of anti-competitive effects’, we 

believe that this is a necessary but not sufficient condition for the finding of abuse: 

capability is a term which seems to indicate a mere possibility, whereas we believe that 

effects should be appreciable and likely.  

(1.b.i) Competition on the merits 

From an economic perspective, we define abusive conduct as one that reduces consumer 

surplus. This may occur through very different economic mechanisms.  

First, in some cases (for instance, theories of predatory pricing), the conduct may involve a 

profit sacrifice by the dominant firm in the short run to be recouped by higher profits after 

rivals have exited. In other cases (for instance, theories of exclusive dealing based on scale 

economies, à la Segal and Whinston, 2000a), the dominant firm does not need to sacrifice 

profits to exclude. 

 

Second, while some contributions showed that harm to consumers can derive from conduct 

that aims at excluding rivals, another strand of the literature has rationalised the use of 

practices that can be detrimental to consumers without aiming at excluding rivals, although 

rivals’ foreclosure may be a by-product of those practices. In Chen and Rey (2012), a firm 

may engage in tying/loss-leading, selling below cost a product where it faces competition in 

order to increase the price charged to the less competitive segment to those consumers who 

have lower shopping or adoption costs. As a side-effect, rivals’ market share and profits are 

reduced although that is not the primary intent of the conduct. In Calzolari and Denicolò 

(2015) and Calzolari et al. (2020) a dominant firm may have an incentive to offer exclusivity 

rebates to take advantage of the demand-boosting effect and be able to set higher prices.13 

Calzolari and Denicolò (2021) show that market share contracts with a requirement below 

 
13 The demand-boosting effect consists in the fact that, for given prices, the imposition of exclusivity increases 

the residual demand faced by a firm. Absent exclusivity the buyer would likely split purchases among 

various suppliers (for instance because of love for variety), whereas under exclusivity the whole requirement 

is concentrated on a single supplier.   
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100%, which therefore do not fully exclude the rival, may allow the dominant firm to take 

advantage of the demand-boosting effect more profitably. In Ordover et al. (1990) a vertically 

integrated firm may have an incentive to engage in refusal to supply to an independent 

downstream rival so as to soften downstream competition. In Aghion and Bolton (1984) a 

dominant firm engages in exclusive contracts as a way to extract efficiency rents from rivals, 

and if exclusion takes place, it is due to uncertainty, and it is not the aim of the practice. 

 

Since there are very different ways through which a dominant firm’s practice may have anti-

competitive effects (i.e., may produce harm to consumers), it is difficult to find a common 

denominator among them. In other words, we cannot associate abusive conduct with one 

whereby a dominant firm makes necessarily immediate profit sacrifice, nor with one which 

has the primary aim of excluding rivals. For these reasons, it is difficult to define in general 

what constitutes “normal competition” or “competition on the merits”. 

 

This premise is to explain why it is not obvious to us how to reconcile the economic notion of 

abusive conduct with that of ‘competition on the merits’.14 We regard the latter as a perhaps 

appealing concept, but not one with a clear economic counterpart, at least in the context of 

abusive practices. In what follows, we try to elaborate on this difficulty. 

One possible interpretation is that ‘competition on the merits’ refers to a situation where the 

actions taken by a firm make business sense taking as given the existence of competitors. 

Under this interpretation, a firm is not ‘competing on the merits’ whenever it aims to exclude 

a rival. However, this notion of ‘competition on the merits’ would not encompass cases like 

the ones mentioned above where the practices have an anticompetitive effect even taking as 

given the existence of the rival.  

Equating “competition on the merits” with a situation where a firm does not incur immediate 

profit sacrifice (it may be reasonable to think that absent strategic motives, no firm would 

want to sustain losses) would not be helpful either, since we know there are anticompetitive 

practices (think of exclusive dealing for one) which do not require making profit sacrifice.  

Another possibility is to think that ‘competition on the merits’ refers to a situation where there 

exists a ‘level playing field’. However, competition policy cannot intervene whenever there 

exist asymmetries in the market. If a dominant firm is protected by network effects, scale 

economies, switching costs or the like, this is not a situation where there exists competition on 

the merits, but this does not imply that there is an abuse.   

Yet another interpretation may be that “lack of competition on the merits” indicates practices 

that prima facie are anti-competitive because they might “automatically” exclude rivals, such 

as exclusive contracts, exclusivity rebates, tying or refusal to supply. However, the economic 

literature has emphasized that these practices may generate substantial efficiency gains, 

thereby benefitting rather than harming consumers.  

 
14 Unilever at 39: “Thus, abuse of a dominant position could be established, inter alia, where the conduct 

complained of produced exclusionary effects in respect of competitors that were as efficient as the 

perpetrator of that conduct in terms of cost structure, capacity to innovate, quality, or where that conduct 

was based on the use of means other than those which come within the scope of ‘normal’ competition, that 

is to say, competition on the merits (see, to that effect, judgment of 12 May 2022, Servizio Elettrico 

Nazionale and Others, C-377/20, EU:C:2022:379, paragraphs 69, 71, 75 and 76 and the case-law cited).” 
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To sum up, we do not find an economic underpinning of the concept of ‘competition on the 

merits’. Furthermore, with all respect and deference to the EU Courts, it does not seem 

particularly helpful in distinguishing abusive practices from practices which do not run 

counter Article 102 of the TFUE. 

 

 

(1.b.ii) Anti-competitive effects 

To start with, we find it useful to recall the following part of the Court’s judgment of Servizio 

Elettrico Nazionale:  

69 [..] if such conduct is to be characterised as abusive, that presupposes that that 

conduct was capable of producing the alleged exclusionary effects which form the 

basis of the decision at issue. 

70 Admittedly, such effects must not be purely hypothetical (..). As a result, first, a 

practice cannot be characterised as abusive if it remained at the project stage without 

having been implemented. Second, competition authorities cannot rely on the effects 

that that practice might produce or might have produced if certain specific 

circumstances – which were not prevailing on the market at the time when that 

practice was implemented and which did not, at the time, appear likely to arise – had 

arisen or did arise. 

71 By contrast, in order for such a characterisation to be established, it is sufficient 

that that practice was, during the period in which it was implemented, capable of 

producing an exclusionary effect in respect of competitors that were at least as 

efficient as the undertaking in a dominant position (..). 

72 Given that the abusive nature of a practice does not depend on the form it takes or 

took, but presupposes that that practice is or was capable of restricting competition 

and, more specifically, of producing, on implementation, the alleged exclusionary 

effects, that condition must be assessed having regard to all the relevant facts(..). 

(Citations omitted) 

Therefore, we understand that – whatever the Courts mean by a practice which is not 

‘competition on the merits’ – for an exclusionary abuse to be established it is necessary to 

show that the conduct at hand produces exclusionary effects. 

First, given the economic literature mentioned above and, on our understanding, that the 

Courts do not regard exclusionary intent on the part of the dominant firm as indispensable for 

a finding of exclusionary abuse (see, e.g., Servizio Elettrico Nazionale at para. 61), we 

interpret a practice adopted by a dominant firm producing exclusionary effects not only when 

it has the objective of excluding (partially or totally) rivals from the market but also when it 

harms consumer welfare without such an ultimate objective.15 In our view, therefore, for an 

exclusionary abuse to be established it is necessary to show that the conduct at issue, by 

excluding (totally or partially) existing or potential rivals harms consumer welfare.  

 
15 In other words, we regard as exclusionary those practices that harm consumer welfare by (partially or totally) 

excluding rivals irrespective of whether exclusion is the primary goal or a side-effect. Exploitative abuses 

consist instead of those practices that have a direct negative impact on customers/suppliers, irrespective of 

their effects on rivals.  
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We understand that this interpretation is in line with the view expressed in the Competition 

Policy Brief No 1/2023 (Section III.A) based on the recent jurisprudence, and with the 

proposal to use the term anti-competitive foreclosure “to describe a situation where the 

conduct of the dominant undertaking adversely impacts an effective competitive structure, 

thus allowing the dominant undertaking to negatively influence, to its own advantage and to 

the detriment of consumers, the various parameters of competition, such as price, production, 

innovation, variety or quality of goods or services.” (our emphasis) 

Second, this is a good reminder that a formal approach whereby a conduct is considered 

abusive because of its ‘shape’ is not valid, and that one has to understand the likely effects of 

the practice in light of the facts of the case. This approach is in line with economic thinking, 

which stresses that certain practices might or not have anti-competitive effects depending on 

the context.  

Third, one should assess whether a given practice produces appreciable effects. For instance, 

an incumbent firm might have resorted to below-cost pricing to a particular client, but the 

order involved was so small that it would be irrelevant. Alternatively, a dominant firm might 

offer an exclusive dealing contract to a minority of buyers without significantly affecting a 

rival’s operations.  

Moreover, the ultimate effects to be assessed are the ones on consumer welfare, not on rivals. 

For instance, as shown by Calzolari and Denicolò (2013), in situations where dominance is 

not pronounced, exclusivity rebates intensify competition. As a consequence of such fierce 

competition, the rival may be excluded, but the net effect on consumer surplus is positive. 

Similarly, as mentioned above, a dominant firm may use exclusive dealing contracts to 

stimulate relation-specific investments (see Segal and Whinston, 2000b). This may harm 

rivals but benefit buyers (and welfare).  

(1.b.iii) Making it harder for rivals to compete 

“Making it harder for rivals to compete” is not a useful antitrust standard as it does not allow 

distinguishing between pro- and anti-competitive forms of unilateral conduct: Also, pro-

competitive conduct such as innovation or lowering prices makes it harder for rivals to 

compete.  

That said, “making it harder for rivals to compete” can be part of an abusive conduct to the 

extent it exerts anti-competitive effects and harms consumer welfare without resulting in full-

fledged exclusion (i.e. elimination or eviction of existing rivals, or complete deterrence of 

potential entrants), with an existing rival continuing to operate but being relegated to a niche 

market or product or to a scale or scope of activities such that it will not be able to challenge 

the dominant firm on the whole market or for the whole range of products. This is what we 

would call “partial exclusion” of rivals. In presence of a conduct which achieves partial 

exclusion, and more generally makes it difficult for rivals to compete, without resulting in 

full-fledged exclusion, and which has the effect of harming consumers, we would also have 

an abuse. 

 

(1.c) Form versus effect of conduct: Does the form of conduct allow establishing 

whether it or it is not “competition on the merits”? If so, in what circumstances? 

Does the form of conduct allow establishing certain priors (or presumptions) about 
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the effects of the conduct? If so, in what cases and what does this imply for the 

level of evidence needed to establish or rebut an allegation of exclusion?   

First, we would like to reiterate that the goal should be to assess whether a conduct is 

detrimental to consumers rather than whether it is not competition on the merits, the latter 

being a concept whose economic counterpart is difficult to find.  

Second, we would not want to use a form-based approach according to which conduct which 

takes a particular shape should automatically be interpreted as abusive.  

However, the economic literature suggests that some practices have a stronger anti-

competitive potential than others. Therefore, we favour establishing rebuttable presumptions 

according to the form of some practices.  

The economic literature shows that market share discounts with a large requirement -- where a 

buyer qualifies for the discount conditional on a large proportion of her total needs being 

purchased from the seller making the offer and, therefore, on a limited proportion purchased from 

rival sellers – or exclusive dealing contracts where the terms of trade depend on whether there are  

purchases from rival sellers can have strong anti-competitive effects when adopted by a 

dominant firms. For shortness, from now on, we will refer to these practices as ‘practices 

that reference rivals’.16 A fortiori naked restrictions, such as the payments awarded by a 

dominant firm (such as in the Intel case) conditional on buyers postponing or cancelling the 

launch of a rival’s products and/or putting restrictions on the distribution of those products, 

belong to this category. 

On the ground of their strong anti-competitive potential, we would be in favour of a rule 

according to which these practices are abusive unless the dominant firm is able to prove 

otherwise. For instance, it should be able to prove that in the particular case at hand the 

practices generate efficiency gains that outweigh any possible anti-competitive effects; or that 

they indeed intensify competition to the benefit of consumers.  

We would add that the standard of proof for the dominant firm’s rebuttal should be high, and 

the higher the stronger its degree of dominance.  

This is consistent with the General Court Judgment in Google Shopping (10 November 2021, 

Case T-612/17): 

183. Moreover, in view of its ‘superdominant’ position, its role as a gateway to the 

internet and the very high barriers to entry on the market for general search services, it 

was under a stronger obligation not to allow its behavior to impair genuine, 

undistorted competition on the related market for specialised comparison-shopping 

search service. 

And with the Judgment of the European Court of Justice in Tomra (19 April 2012, Case C-

549/10 P): 

39. Moreover, it is clear from paragraphs 80 and 81 of Telia Sonera that Article 102 

TFEU does not envisage any variation in form of degree in the concept of a dominant 

 
16 Strictly speaking, a discount conditional on a small proportion of the buyer’s need is also a practice that 

references rival. But this is not what we intend here with this expression.  
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position. Where an undertaking has an economic strength such as that required by 

Article 102 TFEU to establish that it holds a dominant position in a particular market, 

its conduct must be assessed in the light of that provision. None the less, the degree of 

market strength is, as a general rule, significant in relation to the extent of the effects 

of the conduct of the undertaking concerned rather than in relation to the question of 

whether the abuse as such exists.   

However, as stated above, an anti-competitive presumption of this kind is only justified for 

contracts or rebate schemes with a large coverage. We find it unlikely that contracts or rebate 

schemes which involve a marginal share of the market can significantly impact the success of 

the rival and be detrimental to consumer welfare. 

This approach is grounded on several contributions of the economic literature. First, there is a 

branch of the literature showing that exclusive dealing contracts and market share contracts 

have a strong exclusionary power in situations in which the rival/potential entrant needs to 

achieve efficient scale to operate profitably (Rasmusen et al. 1991, Segal and Whinston 

2000a, Fumagalli and Motta 2006, Fumagalli et al. 2012, Chen and Shaffer 2014, Chen and 

Shaffer 2019).17,18 Such contracts differ from exclusivity rebates and market share discounts 

because they also involve a commitment on the side of the buyer for the duration of the 

contract.19 As shown by Ide et al. (2016) the contractual commitment on the side of the buyer 

facilitates exclusion by allowing a dominant firm to take advantage of a first-mover advantage 

and deter entry.20 Moreover, the literature has shown that exclusivity rebates may facilitate 

exclusion by allowing the dominant firm to secure the crucial buyers/markets (i.e. those that 

are enough to prevent the rival from achieving efficient scale) while limiting the distortions 

on the sale to those buyers (Bernheim and Whinston 1998). 

The economic literature has also shown that contracts that reference rivals may lead to 

exclusion also in situations in which the goal of the dominant firm is to manipulate the buyer-

rival relationship (by placing the buyer in a favourable position when bargaining with the 

rival) and extract rents from rivals. However, uncertainty about the rivals’ characteristics at 

the time of contracting may lead to downward distortions of the quantity supplied by the rival, 

in the form of complete exclusion but also of partial foreclosure (Aghion and Bolton 1987; 

Choné and Linnemer 2015, 2016). Uncertainty is likely to be severe in industries with rapid 

pace of innovation and high product complexity. Dominant firms may respond to that 

uncertainty with price schemes that foreclose the market. Contracts that reference rivals are 

 
17 See also Fumagalli, Motta and Calcagno (2018), Chapters 2 and 3. 

18 An insight of this literature is that contracts that do not require full exclusivity (labelled as contracts with 

minimum share requirements - MSR) cannot be considered a weaker form of exclusive dealing. For 

instance, Chen and Shaffer (2014, 2019) show that an incumbent firm may find it more profitable to engage 

in contracts with MSR than in exclusive dealing contracts and that the former may give rise to higher 

foreclosure levels than exclusive dealing contracts.  

19 By signing an exclusive dealing contract, a buyer commits not to buy from any other seller for a determined 

period of time. Instead, an exclusivity rebate is just an offer from the seller to award a certain discount if all 

of the buyer’s requirement is purchased from that seller. A buyer can switch at any moment to an alternative 

supplier, even though it will obviously lose the discount. A similar reasoning applies to market-share 

contracts vs. market-share discounts.  

20 On the role of buyers’ commitment for the exclusionary power of exclusive dealing see also Fumagalli and 

Motta (2017). 
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shown to be more exclusionary (and more welfare detrimental) than unconditional contracts, 

however it is not clear in this literature whether full exclusivity is more harmful than contracts 

that reference rivals but without full exclusivity.  

In the above papers the main goal of the contracts is to extract rents from rivals. Other 

contributions show that practices that reference rivals can be used by a dominant firm to 

generate a demand-boosting effect and raise its price as in Calzolari and Denicolò (2015, 

2021) and Calzolari et al. (2020). In Calzolari and Denicolò (2021) the dominant firm finds it 

more profitable to offer a pricing scheme which does not involve full exclusivity, because the 

presence of the rival allows it to increase its price further.21 An important implication of these 

contributions is that the stronger a dominant position the stronger also the anticompetitive 

effect. 

Since the literature stresses that such practices might also exert beneficial effects on consumer 

welfare, through promotion of relation-specific investments (Segal and Whinston 2000b) or 

by making competition more intense (Calzolari and Denicolò 2013), the right policy should 

be one that calls for a rebuttable presumption of harm and not a per se prohibition.  

Another conduct that is central to prominent cases of abuse of dominance is tying. A growing 

economic literature points to the anti-competitive effects of tying. This literature has 

identified three main mechanisms to rationalizes the incentive of the dominant firm to exclude 

(fully or partially) rivals from the tied market: 

i. imperfect rents extraction due to business models, frictions in contracting (Greenlee et 

al. 2008, Carlton and Waldman 2012, Chambolle and Molina 2023, de Cornière and 

Taylor 2021, 2023), inability to price discriminate (Choi, Jeon and Whinston 2023), 

non-negative price constraints (Choi and Jeon 2021), downstream competition 

between distributors (Ide and Montero 2023); 

ii. existence of scale economies in the tied market, both from the supply or demand side, 

whereby tying allows to secure critical buyers and exclude an existing rival/potential 

entrant from the tied market (Choi, Jeon and Whinston 2023, Fumagalli and Motta 

2020b) and future entrants from the tying market (Carlton and Waldman 2002); 

iii. commitment to aggressive pricing in the case of entry in the tied market (Whinston 

1990, Hurkens et al. 2019) or aggressive R&D (Choi 1996, 2004). 

Moreover, Hurkens et al. (2019) studies the effect of tying in asymmetric oligopolies and 

shows that, unless dominance is quite limited, it exerts anti-competitive effects by allowing 

 
21 The dominant firm uses a combination of on-path and off-path offers. On path, the dominant firm offers a 

market-share rebate, which creates a tying effect between the dominant firm’s product and the rival’s 

product (because the only way to obtain more units of the rival’s product without violating the market share 

requirement is to increase the quantity of the product of the dominant firm). This boost in demand allows the 

dominant firm to raise its price. Off path the dominant firm offers an exclusivity rebate that serves as an 

outside option for the buyer and induce the rival to reduce the price of its product. This allows the dominant 

firm to increase its price further. Note that the dominant firm finds it more profitable to engage in a pricing 

scheme with less than 100% requirement for the discount, because it is the fact that the rival sells some units 

at a very low price that allows it to increase even more the price of the own product. 
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the dominant firm to sustain higher prices. The rival may be harmed, but this is not the 

primary intent of the conduct.22,23 

However, we recognise that tying is also a way through which firms continuously innovate by 

adding new features, accessories or functionalities into a given product, and produce 

significant improvements for consumers. Therefore, we do not see enough evidence to 

establish an anti-competitive presumption for tying.  

(1.d) Partial foreclosure: Should exclusionary abuses be interpreted to include also 

partial foreclosure? If so, what role should the extent of potential foreclosure (e.g., 

coverage) play for the assessment of potentially exclusionary conduct? How would 

you address the potential tension between the absence of a de minimis rule in Art. 

102 and the need to establish effects (for which coverage has been considered a 

relevant element)? 

We read this question as including two different points. The first one is about partial rather 

than complete foreclosure. As we have argued above, an exclusionary abuse may also take the 

effect of partially rather than fully excluding a rival. 

 

However, note that not any shift in market share from the rival to the dominant firm should be 

interpreted as partial foreclosure as it might simply be the result of healthy price competition, 

e.g., the dominant firm engaging in above-cost price undercutting.  

 

The second one is about “appreciability” of the effects, and we deal with it in what follows. 

 

Independently of the fact that there is no de minimis rule, the courts have established that the 

conduct being investigated must have appreciable effects, for instance, in terms of coverage 

and of being non-occasional. We agree with this: we do not think that a dominant firm which 

gets rid of some units of its products to make space in its congested warehouse, or one which 

engages in exclusive dealing contracts that cover a marginal proportion of the buyers, should 

be regarded as ‘abusing its dominance’.  

 

Therefore, we do not believe that the absence of a de minimis rule in Article 102 should be 

interpreted to mean that all conduct which seems to exert some exclusionary effects is 

necessarily abusive. Appreciability of the effects should always be shown. 

 

However, we believe that the appreciability of the effects may somehow depend on market 

structure. In dynamic markets, a rival that currently holds a marginal position may turn into a 

 
22 Hurkens et al. (2019) extends the analysis of Carbajo et al. (1990) and Zhou (2017) to asymmetric oligopolies 

and shows that the extent of dominance is a crucial determinant of the way tying exerts anti-competitive 

effects. When dominance is limited, tying intensifies competition. Hence, it can be used to discourage entry 

(to the extent that it has commitment value). Instead, when dominance is pronounced, tying softens 

competition and increased both the profits of the dominant firm and of the rival. For intermediate levels of 

dominance, tying allows the dominant firm to set higher prices by decreasing the price elasticity of its 

demand, but decreases the profits of the rival.  

23 See Fumagalli et al. (2018), Chapter 4, for a discussion of the literature on the anti-competitive effects of 

tying. 
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disruptive competitor in the near future.24 A firm that enjoys an entrenched dominant position 

and that adopts practices that prevent the expansion of that rival, may harm consumer (or 

total) welfare considerably despite seemingly limited present effects. In general, therefore, the 

stronger a dominant position the higher the risk that even small effects might have important 

consequences on the market evolution. 

 

 

(2) AEC test 

(2.a) Role of the AEC test: What is the role of the AEC test for the assessment of 

different forms of exclusionary abuses? How does this role vary for different types 

of conduct, e.g., (i) predation, (ii) margin squeeze, (iii) rebates that do not 

reference rivals (e.g., incremental or retroactive rebates), (iv) rebates that reference 

rivals (e.g., market share contracts or exclusivity rebates), (v) exclusive dealing, 

(vi) bundled rebates? 

To start with, let us point out that establishing a “safe harbour” when prices are above some 

measures of costs is not a direct implication of economic theory. Even in the case of pure 

predation (i.e., of a dominant firm setting low prices across the board to all customers in a 

given period of time), economic theory does not predict that below-cost pricing is necessary 

for the exclusionary effect. For instance, according to the well-known deep-pocket theory of 

predation (Bolton and Scharfstein 1990), predatory prices are those that limit the rival’s profit 

to the extent that it will not be able to obtain external financing. Those prices entail a sacrifice 

of profits for the dominant firm (i.e., lower profits than it would otherwise make) in the short-

run, but not necessarily a loss. In other words, economic theory does not suggest that the 

criterion to distinguish prices that are predatory from those that are simply the result of fierce 

competition is generally a price-cost test.25  

Although predation might take place with above-cost pricing, there is little doubt that there is 

predation when a dominant firm is setting below-cost prices to a considerable part of its 

customers. Accordingly, evidence of prices below appropriate cost measures should be 

considered as indicative of profit sacrifice and hence of predation. In line with the case law, 

and for the purpose of avoiding the risk of chilling legitimate competition, it also makes sense 

to establish a safe harbour in case of above-cost pricing. (See Fumagalli and Motta 2017 for a 

deeper discussion.) 

Note that according to this interpretation, the price-cost test is not a replicability test, aimed at 

verifying whether a competitor, as efficient as the dominant firm, is able to profitably match 

the dominant firm’s offer. Rather, it is a test meant to verify whether the dominant firm is 

sacrificing profits. For this reason, we prefer calling the test “price-cost” test than “as-

efficient-competitor” test. 

 
24 In this respect, we reiterate the importance of applying a ‘balance of harms’ approach that takes into account 

both the probability and the magnitude of harm. 

25 See Rey et al. (2022) for another model in which above-cost prices may suffice to exclude the rival.  
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This interpretation of the price-cost test has two advantages. First, the test should guarantee 

legal certainty to the dominant firm (in order to verify that its offers are lawful, the dominant 

firm does not need information about the rival); second, it should be administrable (as it does 

not require a comparison between actual profits and the profits that the dominant firm would 

make in a hypothetical counterfactual, but just a determination of whether actual prices are or 

not above costs).  

Finally let us also stress that, even in the case of “pure” predation, the economic analysis 

should not consist exclusively of the price-cost test. A convincing theory of harm should be 

proposed, (i.e., an internally consistent mechanism should be spelled out that explains why 

predation is profitable for the dominant firm -- rationalising the incentive to exclude -- and 

detrimental for consumers), supported by the facts of the case.26 

Provided that the price-cost test is done within the framework of (and complementary to) the 

theory of harm, we agree with the current case-law approach, which establishes a strong 

presumption of abuse if prices are below average avoidable costs and of legality if prices are 

above average long-run incremental costs,27 with a grey area between these two cost 

thresholds where intent (and, we would add, a coherent theory of harm) is crucial.28 

So far, we have referred to price-cost tests for across-the-board predatory pricing. We would 

apply the same approach to selective price cuts and other forms of discounts (including 

quantity rebates), that do not reference rivals, within the meaning we have defined above.  

However, the economic literature has shown that selective price cuts can be used to 

discriminate across customers and target aggressive price offers to some specific buyers. This 

may reduce the sacrifice of profits that the dominant firm must bear to exclude, thereby 

facilitating exclusion. When explicit price discrimination is not feasible, quantity rebates can 

implicitly serve the same purpose, even though in a less powerful way (see Karlinger and 

Motta, 2012). Similarly, under the presence of portions of customers’ demand that are captive 

to the dominant firm, quantity rebates can also be used to target aggressive price offers to the 

contestable part of the demand, also in this case limiting the sacrifice of profits of the 

dominant firm and facilitating exclusion.  

This implies that evidence that the price averaged across all customers, or across all units 

purchased by a given customer, is above costs does not allow to conclude that there is no 

abuse. The price-cost test should be performed focusing on the critical customers, or portion 

 
26 See Fumagalli and Motta (2013) and Fumagalli et al. (2018), Chapter 1. 

27 In light of the economic theories of predation indicated above, where profit sacrifice does not mean actual 

losses, one might suggest that evidence of profit sacrifice, a predatory intent, and a coherent exclusionary 

plan may be sufficient to prove predation even if there is no below-cost pricing. However, this might 

conflict with legal certainty. Therefore, only under very exceptional circumstances and with a high 

standard of proof on the side of the Commission would we conceive of a pure predation finding above the 

upper bound of the cost thresholds. In this sense, we differ from the interpretation expressed in the 

Competition Policy Brief No 1/2023 (Section III.B) with the proposed text: “At the same time, the 

Commission recognises that in certain circumstances a less efficient competitor may also exert a constraint 

which should be taken into account when considering whether particular price-based conduct leads to anti-

competitive foreclosure.”  

28 See Fumagalli et al. (2018: Chapter 1) for a more extensive discussion about the cost thresholds and the 

interpretation of the test. 
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of demand, that the dominant firm needs to secure in order to exclude. This points out that a 

well specified theory of harm is crucial to guide the application of the test and explain why 

securing some specific customers (or portion of their demand) through aggressive offers leads 

to profitable exclusion.  

This remark applies equally to retroactive and incremental quantity rebates. However, when 

rebates are retroactive and part of customers’ demand is not contestable, the application of the 

price-cost test calls for some caution, because the discounted price to compare with the 

dominant firm’s costs should be computed attributing to the contestable units also the 

discount concerning the captive units and that the customer loses when she does not qualify 

for the discount. Performing this exercise, therefore, requires an estimation of the contestable 

part of the demand. It is unlikely that such estimation can be done with a high degree of 

precision. It is therefore important to engage in some robustness analysis to ensure that the 

outcome of the test holds for a range of reasonable values of the contestable share and not 

only for few specific ones. At the same, of course, it should not be required that a given 

outcome of the test holds for any possible value of the contestable share.29  

This is a good moment to stress that the price-cost test contains several elements of 

complexity, concerning not only the estimation of the contestable share when retroactive 

rebates are involved, but also other features such as the determination of the cost thresholds (it 

is not always obvious to identify the categories of costs that are avoidable, or to allocate 

common and joint costs to the product involved in the predatory strategy). This is another 

reason why the price-cost test should not be dispositive unless it is also consistent with a well-

formulated and clear theory of harm.  

A similar reasoning applies to bundled rebates, i.e., discounts conditional on the buyer 

purchasing a bundle of products (or, more generally, achieving a pre-determined target 

concerning the sales of a set of products). If the supplier has a strong dominant position on the 

markets of some products, whose demand is therefore ‘captive to the dominant firm’, and 

faces competition on the markets of other products, then a bundled rebate may represent a 

way to make an aggressive offer on the more competitive markets. Also in this case, in order 

to identify the discounted price that has to be compared with costs, one should allocate to the 

contestable product the discount lost on the captive products if the buyer does not qualify for 

the discount.  

Overall, therefore, the assessment of bundled rebates and the application of the price-cost test, 

should broadly follow that of predatory pricing and quantity discounts.30 Consistently with 

 
29 We understand this is consistent with the approach indicated in the Competition Policy Brief 1/2023 (Section 

III.C): “as regards non-exclusivity rebates the use of the AEC test may be appropriate to prove 

anticompetitive effects, depending on the circumstances on each specific case, keeping in mind the 

difficulties inherent in the drawing up of an AEC test, and that the appropriateness of such test needs to be 

assessed in light of factors such as the type of conduct at stake, the availability of data and the possibility to 

establish sufficiently reliable parameters to run the test (which is by nature based on economic inferences, 

assumptions and approximation).  

30 When a portion of a buyer’s demand for a given product is captive to the dominant firm, the economic 

literature has identified the rational for designing the discount as a quantity discount, or more generally a 

conditional rebate: this allows the dominant firm to target the aggressive pricing to the contestable portion of 

the buyer’s demand, thereby making it less costly to engage in predatory pricing. Instead, we are not aware 

of theories where a dominant firm, whose objective is to exclude rivals in the markets where it faces more 

intense competition, finds it more profitable to use bundled rebates than plain predatory pricing in those 

markets (i.e. without involving the captive products in the design of the discount). 



 

18 

 

what stated for those practices, we stress also here that a robust and convincing theory of 

harm is the key factor in the assessment of this conduct.  

Instead, bundled rebates designed in such a way that the buyer qualifies for the discount only 

if she purchases the whole range of products of the dominant firm (full-line forcing) are 

similar to exclusivity rebates for which, as we discuss below, prices above costs should not 

represent a safe harbor.  

When a dominant firm is vertically integrated and has a strong position in one segment of the 

industry, say upstream, while it is more exposed to competition in the downstream segment, 

margin squeeze may be used in a predatory fashion to exclude or marginalise rivals from the 

latter segment (see Jullien et al. 2014 and Fumagalli et al., 2018: Chapter 5, for contributions 

that rationalise margin squeeze in an environment in which the dominant firm is regulated in 

the monopoly segment). Coherently with what we discussed for pure predation, also in this 

context we are inclined to interpret the price-cost test as a test for profit sacrifice, which aims 

at checking whether the margin obtained by the vertically integrated firm on the sales to the 

final market is lower than the margin obtained by supplying the input to the downstream rival, 

which represents the opportunity cost of downstream sales. If so, the vertically integrated firm 

sacrifices profits in the short run in an attempt to foreclose independent rivals.  

Interpreted in this way, the test requires only information about the dominant firm to be 

performed, not information about the rival, which has the advantage, as already commented 

upon, to guarantee legal certainty to the dominant firm.31  

Also in this case, the application of the test should be guided by a convincing and solid theory 

of harm that identifies (i) the precise mechanism that rationalises the incentive of the 

vertically integrated firm to exclude the independent rival (on the ground of imperfect rents 

extraction or the goal to protect/transfer its monopoly position in a dynamic perspective) and 

(ii) the mechanism that rationalises predation (on the ground of financial frictions or scale 

economies in the market more exposed to competition). 32 

Instead, we believe that evidence that discounted prices are above costs, or that contractual 

offers do not involve losses (even on all customers) should not be regarded as a “safe 

harbour” when more sophisticated pricing schemes, such as discounts conditional on 

purchasing a large proportion of needs or exclusive dealing contracts are involved.  

As discussed above, the economic theory has demonstrated that the anti-competitive potential 

of these practices is stronger. For instance, Segal and Whinston (2000a) has shown that 

exclusive dealing contracts can allow a dominant firm to prevent entry of more efficient rivals 

without profit sacrifice. Moreover, as discussed in point 1c, exclusivity rebates or market-

 
31 If one accounts for product differentiation and for a difference, between the vertically integrated firm and the 

independent rival, in the number of input units per unit of the final product, the test should be adjusted on 

the ground of the diversion ratio and of the input requirement of the downstream rival (see Jullien et al, 

2014). However, these are parameters reflecting the characteristics of the independent competitor and 

difficult to be assessed by the vertically integrated firm.  

32 Moreover, one has to take into account that the pricing policy of the vertically integrated firm may fail the test 

also in situations in which the integrated firm is extracting rents from the independent rival with no 

exclusionary intent (see Jullien et al. 2014 for an extensive discussion of margin squeeze as an exploitative 

abuse). This reiterates the importance of using the test within the framework of a well specified theory of 

harm. 
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share rebates can be used by a dominant firm to take advantage of a demand-boosting effect 

(see Calzolari and Denicolò 2015, 2021 and Calzolari et al. 2020) and set higher prices. In this 

case, price-cost tests designed to detect low prices are conceptually flawed and misleading 

(Calzolari and Denicolò 2020).33 Similarly, when rivals are unable to contest a significant part 

of the dominant firm’s demand (because of capacity constraints, narrower range of products, 

loyalty effect to the dominant firm must-have product), contracts including “all-or-nothing” 

clauses may facilitate exclusion, by making it cheaper for the dominant firm to elicit 

acceptance on exclusivity.34  

To sum up, there exists a range of practices with an increasing anti-competitive potential, 

from across-the-board predation to exclusive dealing contracts. We have grouped these 

practices into two categories, one for which it is reasonable to use a price-cost test, another 

one for which there should exist a (rebuttable) presumption of abuse and prices above costs do 

not represent a safe harbour.  

 

(2.b) AEC test and quality: To what extent, if any, can the AEC test be informative in 

instances where there are dimensions of competition other than cost (e.g. quality / 

product differentiation / innovation)? Is the test at most suited for instances where 

prices and costs are the only/main variables of competition (if at all)?  

In the circumstances we have identified where a price-cost test makes sense (e.g., predatory 

pricing etc), then it will be informative independently of quality, variety, innovation and so 

on. Recall that the guiding principle is to see whether the incumbent is setting its price below 

own cost whatever the feature (quality, value of the brand etc.) of the own good.  

 

(2.c) “Not yet AEC” test: In cases where a potentially exclusionary conduct cannot be 

established by the AEC test, should the Commission conduct a “not yet AEC” 

test? If so, what these cases would be? 

In the situations in which it makes sense to run a price-cost test, the prices and costs of the 

dominant firm should be compared, and the efficiency level of the rival is not informative at 

all, in this respect. The objective of the test is to check whether the dominant firm is 

sacrificing profits (which, apart from exceptional circumstances, is necessary for an 

exclusionary effect), therefore the efficiency level is the rival is immaterial.  

 
33 Hence the reason why the price-cost test is not appropriate for exclusivity rebates is not that “exclusivity 

rebates applied by a dominant undertaking are by their very nature capable of affecting competition” as 

stated in Competition Policy Brief 1/2023 (Section III.C, page 7): as shown by Calzolari and Denicolò 

(2015), when dominance is not pronounced, exclusivity rebates intensify competition and are pro-

competitive. The reason why the price-cost test is not appropriate for exclusivity rebates is that a dominant 

firm may want to offer them to be able to set high -- not low -- prices.    

34 This is consistent with the approach indicated in the Competition Policy Brief 1/2023 (Section III.C, footnote 

59): “An AEC test may not be appropriate is situations where rebates are granted in conjunction with non-

price advantages, as the quantitative nature of the test may not be capable of capturing the overall price and 

non-price loyalty-inducing effect of the scheme.” 
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We understand it may be tempting in some circumstances to think of protecting a rival while 

it has not achieved sufficient scale or scope, but this would be highly distortionary and would 

result in legal uncertainty. It is distortionary because it would oblige the incumbent firm not to 

compete on the merit for a period, and charge prices higher than they would otherwise be, 

with adverse consequences for consumers. Further, how long should that period be? If the 

rival does not achieve the desired efficiency level, should the incumbent continue to set prices 

well above costs forever?  

Second, this would break the principle of legal certainty for the incumbent firm. A rule 

prescribing a firm not to sell below its cost is relatively simple and requires the firm to have 

information only about itself (although measures of costs may not always be objective and 

easy to measure…). Instead, a rule which, say, prescribes a dominant firm to price above costs 

of its rivals would require information that generally the incumbent firm does not have. As 

such, the firm should have to second-guess not only the true level of the costs of the rival but 

also the likely cost estimate of the antitrust authority.  

We note that in support of protecting less efficient rivals, it has been raised that (i) less 

efficient rivals can exert significant competitive pressure and (ii) in dynamic markets, the 

rival may be less efficient than the dominant firm at present, but may have the potential to 

become a disruptive competitor in the future conditional on achieving sufficient foothold in 

the market.  

For predation and quantity rebates we nevertheless strongly advise against a not-yet-as 

efficient test because (as stressed above) it would distort competition and hamper legal 

certainty. 

For cases of exclusive dealing or contracts that reference rivals we argued that the price-cost 

test should not be dispositive, so the matter is less relevant.  

 

(2.d) Showing exclusion without AEC test: In situations where you do not think that 

an AEC test is dispositive for finding an abuse, which other evidence would you 

rely on to establish whether such conduct is abusive? Please elaborate on relevant 

tests or parameters for different types of conduct to determine potential 

anticompetitive effects (or efficiencies). Which role does contestability have in this 

regard? 

When we have argued that the price-cost test should not be dispositive, such as when 

exclusive dealing or exclusivity rebates are involved, the extent of the dominant position is an 

element to be considered to establish an abuse, as well as the contestability of demand, the 

coverage of the practice and the duration. Moreover, it would be important to identify a 

convincing mechanism that explains why, by adopting the practice at issue, the dominant firm 

has the capability to exert anti-competitive effects and the incentive to do so. 

 

(3) Vertical foreclosure 

(3.a) Indispensability in (constructive) refusals: The Amended Guidance Paper reflects 

the case law in clarifying that no indispensability needs to be proven for 

constructive refusal to supply (see Slovak Telekom) and margin squeeze (see 



 

21 

 

TeliaSonera) cases. Do you agree with this approach? Conversely, is the 

requirement of indispensability for outright refusals (see Bronner) too strict?  

Following Bronner, the indispensability of the input is one of the conditions required by the 

Union Courts for an outright refusal to supply to be abusive. This is because even a dominant 

firm should enjoy freedom of contract and the right to dispose of its own property. There is 

also an economic rationale behind this requirement: the Courts aim to preserve the ex-ante 

incentives to invest and innovate: a firm expecting to be obliged to share its inputs with its 

rivals might not want to develop such inputs in the first place. (And rivals would have little 

incentive to try and create substitute inputs, since they can free-ride on the existing input.) 

Therefore, only in exceptional circumstances (input indispensability, elimination of all 

competition, absence of an objective justification) could an antitrust action against refusal to 

supply be justified. In this perspective, input indispensability is a way to balance the objective 

of promoting competition with that of preserving the incentives to innovate. 

In the subsequent case law, though, the Union Courts have established that in situations where 

the dominant firm has accepted to, or must (because of regulatory obligations) give access to 

its input, such as in margin squeeze cases (Telefónica, TeliaSonera), or it degrades the supply 

of the input and sets unfair terms and conditions (Slovak Telecom), or otherwise unfairly 

restricts access (Google Shopping) the indispensability criterion is not required.35 Effectively, 

the judges seem to have taken the view that if the dominant firm is already supplying the 

input, then it has already exercised its contractual freedom, and its attempt to restrict access to 

the input is not worthy of the same protection.36 Accordingly, and paradoxically, even if likely 

to be more restrictive, an outright refusal to supply is effectively treated more leniently than 

less exclusionary practices, such as constructive refusal (a category which includes 

degradation of the input, delay in supplying it, or imposing restrictive conditions for accessing 

it)37 or margin squeeze, since the requirement of indispensability applies to the former but not 

to the latter practices.38 We find it difficult to reconcile this differential treatment with 

 
35 Similarly, it is not necessary to show indispensability in (the admittedly extreme) case of the destruction of 

(part of) the input by a dominant firm which manages the railway infrastructure and has an obligation to 

give access (Lithuanian Railways). 

36 Or, as Slovak Telekom at para. 51 puts it: “While such practices [practices other than a refusal of access] can 

constitute a form of abuse where they are able to give rise to at least potentially anticompetitive effects, or 

exclusionary effects, on the markets concerned, they cannot be equated to a simple refusal to allow a 

competitor access to the infrastructure, since the competent competition authority or national court will not 

have to force the dominant undertaking to give access to its infrastructure, as that access has already been 

granted. The measures that would be taken in such a context will thus be less detrimental to the freedom of 

contract of the dominant undertaking and to its right to property than forcing it to give access to its 

infrastructure where it has reserved that infrastructure for the needs of its own business.” 

37 As economists, we do not find particularly useful the distinction between outright and constructive refusal to 

supply. There is effectively no difference between a firm which bluntly refuses to supply the input and 

another which offers it at such an arbitrarily high price that the buyer would obviously not buy; or accepts to 

give the input but then delays forever access; or degrades interoperability to a level that the inferior becomes 

of little use to the buyer.  An effects-based approach should not treat differently these cases which differ 

only in form but not in substance.  

38 Such a rule can also have undesirable effects: a firm may not want to give access today because it anticipates 

that if market conditions change and it wanted to restrict access tomorrow, Courts will more easily find such 

a practice abusive. 
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economic understanding,39 and we attribute it to an interpretation of the application of the 

abovementioned fundamental rights of contractual freedom and protection of private property. 

Leaving aside the different legal treatment of various vertical foreclosure practices, we next 

turn to the question of whether, from an economic perspective, the indispensability of the 

input should be a necessary condition for a finding of abuse consisting of (constructive or 

outright) refusal to supply or other related vertical foreclosure practices. 

The economic literature has identified several instances in which a dominant firm has an 

incentive to engage into vertical foreclosure.40 In general, such theories focus on cases where 

a vertically integrated firm has the monopoly of the input (which amounts to assuming that the 

input is indispensable). But this assumption is made for simplicity, and models where there 

exist alternative (even if possibly inferior) input providers exist (see e.g., Hart and Tirole 

1990, Reisinger and Tarantino 2015, Nocke and Rey 2018). Furthermore, in the “raising 

rivals’ costs” theory (Ordover et al., 1990), the existence of an upstream oligopoly is an 

inherent part of the theory of harm.41 

Therefore, from an economic perspective, the indispensability of the input is not a necessary 

condition for a dominant firm to engage in vertical foreclosure which has anti-competitive 

effects. 

To sum up, in line with the insights from the literature on exclusionary practices discussed 

above, (a) for a vertical foreclosure action, the input at issue should be a crucial asset but not 

necessarily indispensable within the Bronner meaning;42 (b) all vertical foreclosure cases 

(including both outright and constructive refusal to supply cases), should be subject to this 

principle.43 

 

 
39 Indeed, to the extent that margin squeeze implies a dissipation of profits, a firm has less incentive to engage in 

this practice than in an outright refusal to supply. The former practice arguably entails less anticompetitive 

harm too, since consumers might even gain from the margin squeeze in the short-run. 

40 See Rey and Tirole (2007) and Fumagalli et al. (2018: Chapter 5) for a review and discussions. See also 

Fumagalli and Motta (2020). 

41 Motta (2023) formalizes a model inspired by the Google Shopping case. There, the input is not essential, in the 

sense that a part of the user population needs access to the input, while the remaining part does not. Still, 

vertical foreclosure takes place and it is anti-competitive. 

42 In Google Shopping, indispensability was not necessary to prove an abuse for the (self-preferencing) practice 

at issue (see para. 237-240), but the judgment also says (224 and ff., references omitted): “It must be noted 

that Google’s general results page has characteristics akin to those of an essential facility […], inasmuch as 

there is currently no actual or potential substitute available that would enable it to be replaced in an 

economically viable manner on the market […]. Paragraph 225: “It must be noted in that regard, […] that 

the Commission found, […] that generic search traffic from Google’s general results pages accounted for a 

large proportion of traffic to competing comparison shopping services and that such traffic could not be 

effectively replaced by other sources of traffic currently available to comparison shopping services, factors 

which are presented as essential aspects in the analysis of the abusive conduct.” Paragraph 226: “The 

Commission thus made clear […] that there was currently no viable alternative for traffic accounting for a 

large proportion of the activity of comparison-shopping services.” 

43 We note that tying over a crucial input can be seen as a form of vertical foreclosure and should be treated in 

the same way. 
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Yet, as mentioned above, it might make sense to balance the objective of protection of 

competition with that of preservation of the incentive to innovate: taking antitrust actions 

against any firm which has an essential input and chooses not to make it available to rivals, 

would reduce the incentives to develop and investment in the first place. In this sense, and in 

line with Bronner, the criterion of input indispensability can be read as a guarantee that firms 

can enjoy the reward of their investment and innovation. 

 

In order to balance the objectives of avoiding anticompetitive effects and preserving the 

incentives to innovate, instead of requiring the strict condition of indispensability, a possible 

approach would be to limit vertical foreclosure actions only to dominant undertakings whose 

input does not deserve (further) protection, in the following sense: (i) they have not 

committed considerable resources, effort, creativity or acumen to develop the input (for 

instance because the input is the result of a public investment undertaken under a legal 

monopoly; or because persistent control of the input is mostly due strong network effects that 

insulate the first mover from competition);44 or (ii) they have already likely abundantly gained 

from their input; (iii) or are already subject to regulatory obligations to share the input with 

rivals.  

 

Admittedly, the general principle that intervention should be limited to those dominant firms 

whose investment or innovation is (no longer) worth protecting needs to be applied with some 

discretion. In particular, points (i) and (ii) are subject to value judgment, but this is true for 

many other areas of competition law. 

 

Furthermore, this approach would be largely in line with the existing EU case law on vertical 

foreclosure. For instance, in Microsoft and Google Shopping there is little doubt that the 

company held an entrenched dominant position originating from the input at issue (the 

Operating System, and the Search Engine, respectively) and had benefited from it for a long 

time. It would be difficult to argue that denying interoperability or, respectively, reserving a 

prominent position to its own comparison-shopping service (and demoting the rivals) allowed 

the company to recoup its investment. 

 

This approach would also be consistent with cases of constructive refusal to supply and 

margin squeeze involving dominant telephone operators which had developed the network not 

in a competitive environment but rather under a legal monopoly, and were subject to 

regulatory obligations of access (Telefónica, Slovak Telecom, TeliaSonera), as well as with an 

abuse consisting of disrupting a railway infrastructure which the dominant firm had an 

obligation to maintain (Lithuanian Railways).45  

 

 

 
44 This approach is consistent with the one proposed in Motta and de Streel (2007) for the use of excessive 

pricing actions. 

45 Arguably, this approach might differ from IMS Health, where the Court found in favour of the dominant firm 

because the rival would have offered very similar services as IMS, thus failing the ‘new product test’ of 

Magill. In that case, the input at issue was essential– the existence of a ‘brick structure’ that had become the 

standard in the organization of data in the pharmaceutical sector in Germany – but in our view access should 

have been warranted because the input was more the result of network effects than of the company’s 

investments. On the other hand, we also note that the interpretation of the ‘new product test’ has evolved 

since Microsoft, so it is unclear to us whether the judges would still find in favour of IMS today.  
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(3.b) Self-preferencing: How can self-preferencing be defined? How does it relate to 

other well-defined abuses (e.g., refusal to supply) and what could be suitable 

limiting principles for self-preferencing cases? 

 

 

The term “self-preferencing” refers to situations where an integrated firm discriminates in 

favour of its (first-party) services or products to the detriment of those of a rival (third 

party).46 This may occur through a variety of ways, such as degrading or delaying rivals’ 

access to the input, worsening their terms and conditions of access, or – in a digital platform 

context - making rivals’ offers less prominent, ranking them lower.  

 

As far as we know, this term has been first used by the European Commission to describe the 

practice at issue in the Google Shopping case, and it has typically been used with reference to 

digital markets. However, it may equally refer to any industry where an integrated firm makes 

access to its input (or to its customers) more difficult or more expensive to rivals.47 

 

Self-preferencing – whatever the precise form it takes – belongs to the same family of 

practices as refusal to supply and can have the same anti-competitive effects (namely, 

completely or partially foreclosing rivals). For instance, there is no effective difference 

between an integrated firm that refuses to supply the input to a downstream rival (or offers to 

give it at an exorbitantly high price) and a hybrid online marketplace that consistently 

relegates a third-party merchant to rank 200 of its list of results. 

  

As such, the insights from the literature on vertical foreclosure apply to self-preferencing 

too.48 Furthermore, all the considerations we made about input essentiality in the previous 

section should apply to practices which can be defined as self-preferencing too. 

 

Self-preferencing might in principle also be price-based: one might argue that if the 

downstream subsidiary of a vertically integrated firm pays a lower access price for the input 

than a downstream rival, this might be characterised as self-preferencing. However, in such 

price-based self-preferencing cases, we believe that the anti-competitive assessment should 

generally be carried out through the usual margin squeeze test (see the Section on price-cost 

tests above).  

 

Consider a different approach where a higher price for the downstream rival than the one paid 

by the subsidiary provides the basis for an independent abuse. There would be at least two 

problems here. The first is that the transactions between subsidiaries of the same firm take 

place at artificial transfer prices, so they cannot be the base for a competitive assessment. (It 

 
46 Note that discrimination refers to different treatment of equal (or very similar) products and services. 

Therefore, if a firm, say, gives more prominence to, or ranks higher, its products, because they provide 

consumers/users with a higher quality/price relationship, we would not define it as self-preferencing (as long 

as, of course, the difference in treatment is proportional to the difference in quality/price).  

47 For instance, we see no difference between Google displaying more prominently its services or, respectively, 

demoting its rivals in its SERP and a supermarket which reserves its most prominent and accessible shelves 

to its own labelled products or, respectively, relegates rivals’ brands to less visible shelves or in the limit 

does not put them on offer in its stores. 

48 For an economic rationalisation of abuse of dominance cases involving self-preferencing in the digital 

markets, within the framework of the literature on vertical foreclosure, see Motta (2023). 
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would not be costly for a vertically integrated firm to raise internal prices, so an extremely 

high access price for both the downstream subsidiary and the rival might evade this rule while 

being problematic.) 

 

The second is that there is the risk of finding an abuse any time that a downstream rival is 

charged a price which is above the production cost of the input.  

 

Therefore, we submit that price-based self-preferencing should generally be assessed under 

the usual margin squeeze approach.   

 

Limiting principles 

Given that self-preferencing is a form of refusal to supply, it should be treated in the same 

way.  

 

First, as for other forms of vertical foreclosure, self-preferencing might have objective 

justifications and potentially efficiency justifications. For instance, a delay or a suspension in 

the supply of a rival may be motivated by the necessity to control the quality of the rival’s 

products or services after complaints about them have emerged.  Safety or security concerns 

might justify (if proven) the suspension or elimination of a third-party app from the offer of a 

platform. One should also consider that in certain circumstances, a user’s bad experience with 

a product hosted by a hybrid marketplace or a supermarket might negatively affect the 

reputation of the whole marketplace/supermarket, which should have the right to protect itself 

against the perception of being of lower quality. 

 

Of course, in all these cases, for the integrated dominant firm to be able to invoke a legitimate 

justification behind its self-preferencing conduct, it must be able to support its claim with 

unambiguous and objective evidence (for instance, of an app failing to deliver a quality 

service or a safe one, or of consumer demanding less the third-party app than in the past). 

 

Second, we can also imagine situations where self-preferencing is unlikely to have 

appreciable effects: think, for instance, of a delay in supply being of short duration; a 

precautionary suspension being perhaps suspiciously conservative but resolved after a 

relatively short time; an algorithm changing the ranking in a self-promoting way only for 

particular search patterns, or for a minority of users, and so on. 

 

Third, there may be situations where what might appear as self-preferencing is, in fact, an 

efficiency. For instance, a first-party app might guarantee a better and more seamless 

experience to a user than a third-party app because its programming code is fully integrated in 

the software of the platform, while the third-party one is not.  Therefore, any limiting 

principle governing whether self-preferencing constitutes an exclusionary abuse requires 

showing that the conduct leads to the (partial or full) exclusion of rivals, to the detriment of 

consumers. 
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