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Glossary

Term or acronym

Meaning or definition

Commission

European Commission

DG Competition

Directorate-General for Competition of the European Commission

CJEU European Court of Justice

EEA Agreement Agreement on the European Economic Area
EFTA European Free Trade Association

EU European Union

EUR Euro

HGL Horizontal Guidelines

1A Impact assessment

IPR Intellectual property rights

ISSG Inter-service steering group

MVBER Motor vehicle block exemption regulation
MFNs Most Favoured Nation clauses

NCAs National competition authorities

OEMs Original equipment manufacturers

OTAs Online travel agencies

RPM Resale price maintenance

SMEs Small and medium-sized enterprises

TSCs Territorial supply constraints

TTBER Block exemption regulation on technology transfer agreements
VBER Vertical block exemption regulation

VGL Guidelines on Vertical Restraints / Vertical Guidelines
RSB Regulatory Scrutiny Board




1. INTRODUCTION

Article 101(1) of the Treaty on the Functioning of the European Union (“the Treaty")
prohibits agreements between undertakings that restrict competition, unless they
contribute to improving the production or distribution of goods or to promoting technical
or economic progress, while allowing consumers a fair share of the resulting benefits, in
accordance with Article 101(3) of the Treaty.

Agreements which are entered into by two or more undertakings, each operating, for the
purposes of the agreement, at a different level of the production or distribution chain, and
which relate to the conditions under which the parties may purchase, sell or resell certain
goods or services ("vertical agreements™) are, among others, susceptible to fall within the
scope of the prohibition of Article 101(1) of the Treaty. Vertical agreements are
ubiquitous across the EU economy.

Under Regulation 19/65/EEC" ("Empowerment Regulation of 1965"), the Commission is
empowered by the Council to adopt block exemption regulations, which define certain
categories of agreements that generally fulfil the conditions of exemption under Article
101(3) of the Treaty. On this basis, the Commission has adopted several block
exemptions, some of which concern vertical agreements.

As is the case for other block exemption regulations in the antitrust area, the purpose of
Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of
Article 101(3) of the Treaty to categories of vertical agreements and concerted practices
("Vertical Block Exemption Regulation” or "VBER")?is to define those categories of
agreements for which it can be assumed with sufficient certainty that they fulfil the
conditions of Article 101(3) of the Treaty and exempt them from the prohibition
contained in Article 101(1) of the Treaty. The VBER entered into force on 1 June 2010
and will expire on 31 May 2022.

The Guidelines on Vertical Restraints ("Vertical Guidelines")® provide guidance on the
assessment of vertical agreements not only under the VBER but also under Article 101(1)
and Article 101(3) of the Treaty. Vertical agreements which do not qualify for an
exemption under the VBER may nonetheless satisfy the conditions of the exemption
provided by Article 101(3) of the Treaty. The Vertical Guidelines are without prejudice

! Regulation No 19/65/EEC of 2 March of the Council on application of Article 85(3) of the Treaty to
certain categories of agreements and concerted practices, OJ 36, 6.3.1965, p. 35, as amended by
Council Regulation (EC) No 1215/1999 of 10 June 1999, OJ L 148, 15.6.1999, p. 1.

2 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements and concerted
practices, OJ L 102, 23.4.2010, p. 1.

®  Guidelines on Vertical Restraints, 0J C 130, 19.5.2010, p. 1.



to the case law of the Union courts concerning the application of Article 101 of the
Treaty to vertical agreements.”

This Staff Working Document reflects the findings and views of the Commission’s staff
and does not reproduce the formal position of the Commission itself. It does not prejudge
the final nature or content of any act that may be prepared by the Commission as a
follow-up to this evaluation.

The following sections set out the purpose of the VBER evaluation (see section 1.1
below), as well as the substantive and geographic scope of the VBER evaluation (see
section 1.2 below).

1.1. Purpose of the VBER evaluation

The purpose of the evaluation is to gather evidence on the functioning of the VBER,
together with the Vertical Guidelines, which will serve as a basis for the Commission to
decide whether it should let the VBER lapse, renew or revise it.

As required by the Commission’s Better Regulation Guidelines,” the evaluation examines
whether the objectives of the VBER were met during the period of its application
(effectiveness) and continue to be appropriate (relevance) and whether the VBER, taking
account of the costs and benefits associated with applying it, was efficient in achieving
its objectives (efficiency). It also considers whether the VBER, as legislation at EU level,
provided added value (EU added value) and is consistent with other Commission
documents providing guidance on the application of Article 101 of the Treaty and related
legislation with relevance for vertical agreements (coherence).

The impact of the COVID-19 outbreak is not dealt with in this Staff Working Document,
given that these developments are very recent and the evidence gathered in the evaluation
could not take them into account. Moreover, the duration and impact of the COVID-19
crisis cannot be predicted or accurately quantified at the current stage, and it is therefore
not possible to evaluate the effects of the COVID-19 crisis on the rules subject to the
evaluation. Nevertheless, the Commission is conscious that there has been a significant
increase in e-commerce in the wake of the confinement measures.

1.2. Scope of the VBER evaluation

The substantive scope of the evaluation includes the VBER, together with the Vertical
Guidelines, in their entirety. Insofar as the Vertical Guidelines refer to the provisions of
the VBER and inform their application and interpretation, the assessment of the VBER
would not be complete if it did not include them. As explained in more detail in section
2.2 below, the VBER and the Vertical Guidelines adopted in 2010 are to a large extent a
continuation of the approach taken in the previous versions of these two documents from

* Vertical Guidelines, paragraph 4.

> Commission staff working document, Better Regulation Guidelines, Brussels, 7 July 2017, SWD

(2017) 350.



1999, with limited adaptations to address specific issues identified during the last review
process.

Since the adoption of the current VBER and Vertical Guidelines, there have been a
number of market developments, notably the growth of online sales and of new market
players such as online platforms.® As these developments may affect parts of the VBER
and Vertical Guidelines that go beyond the specific provisions changed in 2010, it is
appropriate to evaluate the VBER, together with the Vertical Guidelines, in their entirety,
rather than focusing on the main changes that were made as a result of the last review.

The Motor Vehicle Block Exemption Regulation ("MVBER") was adopted in 2010." It
contains a transition clause,® which prolonged the application of the previous block
exemption regulation for the motor vehicles sector® to the purchase, sale or resale of new
motor vehicles until 1 June 2013. Since then, the distribution of new motor vehicles has
been benefitting from the exemption provided by the VBER, when the conditions set out
therein are fulfilled. As regards aftermarkets, the MVBER has been dealing with the
conditions for the purchase, sale or resale of spare parts and the provision of repair and
maintenance services for motor vehicles since its adoption in 2010.*° The MVBER is
subject to a separate review launched in 2018. The outcome of the evaluation of the
MVBER will be taken into account in the context of the impact assessment of the VBER.

The geographic scope of the evaluation extends to all EU Member States.!* Article
101(1) of the Treaty has direct applicability in all EU Member States by virtue of the
case law of the Union courts.

Council Regulation 1/2003' created a system of parallel competences also for Article
101(3) of the Treaty, by introducing a directly applicable exemption system in which the
competition authorities and the courts of the Member States have the power to apply not
only Article 101(1) of the Treaty, but also Article 101(3) of the Treaty.® When assessing

®  The notion of online platforms is used in this document in a non-technical sense, in line with the way

stakeholders used it in their contributions. It therefore refers more broadly to businesses active in the e-
commerce sector including marketplaces, online retailers and price comparators. The use of this notion
is without prejudice to the definition of online platforms used in existing regulation.

7 Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements and concerted
practices in the motor vehicle sector, OJ L 129, 28.5.2010, p. 52.

® MVBER, Atticle 2.

Commission Regulation (EC) No 1400/2002 of 31 July 2002 on the application of Article 81(3) of the
Treaty to categories of vertical agreements and concerted practices in the motor vehicle sector, OJ L
203, 1.8.2002, p. 30.

1 MVBER, Article 4.

1 Since the VBER has been fully applicable in the United Kingdom during the period under review, the
evaluation includes evidence gathered from stakeholders in the UK, in particular from the UK’s
Competition and Markets Authority.

12 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty ("Council Regulation 1/2003"), OJ L 1,
4.1.2003, p. 1.

13 Council Regulation 1/2003, recital 4.



the compatibility of vertical agreements that may affect trade between Member States in
the meaning of Article 101 of the Treaty, national competition authorities ("NCAs") and
national courts are bound by the directly applicable provisions of the VBER. The
Vertical Guidelines, which are binding on the Commission,** do not bind NCAs or
national courts, but they are typically taken into account when assessing the compatibility
of vertical agreements with Article 101 of the Treaty.

Against this background, the evaluation of the VBER does not only include the
decisional practice of the Commission but also that of the NCAs, as well as the relevant
jurisprudence of national courts.

The three EFTA States (Iceland, Liechtenstein and Norway) are not part of the evaluation
since the VBER is not directly applicable in these countries. Secondary EU law (such as
Commission regulations) first has to be included in the Agreement on the European
Economic Area ("EEA Agreement")™ on the basis of Article 60 of the EEA Agreement
and must then be incorporated into the national legal orders of the EFTA States to
become applicable. Subject to this process, the VBER is applicable in the EFTA States.
In view of the Commission’s obligation to informally seek advice from experts of the
EFTA States for the elaboration of new legislative proposals,® the Commission has
informed the EFTA States of the evaluation of the VBER in order to provide them with
an early opportunity to share their experience in this regard.

2. BACKGROUND TO THE INTERVENTION

The following sections provide an overview of the EU competition policy framework for
vertical agreements (see section 2.1 below), a description of the 2010 VBER and the
Vertical Guidelines, which constitute the intervention subject to this evaluation (see
section 2.2 below), a presentation of the intervention logic (see section 2.3 below) and a
presentation of the evaluation baseline for the 2010 VBER and the Vertical Guidelines
(see section 2.4 below).

2.1. Overview of the competition policy framework

The purpose of the EU competition rules enshrined in the Treaty (notably Article 101 and
102 of the Treaty) and related secondary EU law (such as Commission regulations) and
soft law (such as Commission notices and guidelines, which are binding on the
Commission but not on NCAs or national courts) is to prevent competition from being
distorted to the detriment, directly or indirectly, of consumers, thereby contributing to

14 See e.g. judgment of 28 June 2005 in Case C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-
213/02 P, ECLI:EU:C:2005:408, Dansk Rarindustri A/S, paragraph 211; judgment of 13 December
2012 in Case C-226/11, ECLI:EU:C:2012:795, Expedia Inc. v Autorité de la concurrence and Others,
paragraph 28.

Agreement on the European Economic Area, OJ L 1, 3.1.1994, p. 1, Annex X1V, section B.
o Article 99(1) EEA Agreement.
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achieving an integrated internal market.” More specifically regarding vertical supply and
distribution agreements, the Commission's policy aims to ensure undistorted and
effective competition in the European supply and distribution chain so that consumers
can benefit from lower prices, increased quality and variety of products and services, as
well as the results of increased incentives to innovate as delivered by competitive
markets.

Article 101(1) of the Treaty prohibits agreements (including vertical agreements)
between undertakings, decisions by associations of undertakings and concerted practices,
which may affect trade between Member States and which have as their object or effect
the prevention, restriction or distortion of competition.*®

As an exception to this rule, Article 101(3) of the Treaty sets out that the prohibition
contained in Article 101(1) of the Treaty may be declared inapplicable to agreements that
are on balance efficiency-enhancing, provided that such agreements fulfil four
cumulative conditions. They have to (i) contribute to improving the production or
distribution of goods or to promoting technical or economic progress, (ii) while allowing
consumers a fair share of the resulting benefits. Moreover, they (iii) should not impose
restrictions that are not indispensable to the attainment of the aforementioned objectives,
and (iv) should not afford the undertakings the possibility of eliminating competition in
respect of a substantial part of the products concerned.*®

In light of the above, the assessment of agreements under Article 101 of the Treaty
consists of two parts. The first step is to assess (in the context of Article 101(1) of the
Treaty) whether an agreement between undertakings, which is capable of affecting trade
between Member States, restricts competition. This is the case if it reveals a sufficient
degree of harm to competition so that there is no need to examine its actual or potential
effects (“restriction by object”)® or if it results in actual or potential anti-competitive
effects (“restriction by effect”). The second step, which only becomes relevant when an
agreement is found to restrict competition pursuant to Article 101(1) of the Treaty, is to
determine (in the context of Article 101(3) of the Treaty) the pro-competitive benefits
produced by the agreement and to assess whether these pro-competitive effects outweigh
the anti-competitive effects resulting from the agreement.?

17 See e.g. judgment of 18 April 1975 in Case 6/72, ECLI:EU:C:1973:22, Europemballage Corporation
and Continental Can Company v Commission, paragraphs 25-26; judgement of 17 February 2011 in
Case C-52/09, ECLI:EU:C:2011:83, TeliaSonera Sverige, paragraph 22; judgment of 27 March 2012 in
Case C-209/10, ECLI:EU:C:2012:172, Post Danmark A/S v Konkurrenceradet, paragraphs 20-24 and
judgment of 6 September 2017 in Case C-413/14 P, ECLI:EU:C:2017:632, Intel Corp. Inc. v
Commission, paragraph 133.

'8 Communication from the Commission, Notice - Guidelines on the application of Article 81(3) of the

Treaty ("Article 81(3) Guidelines™), OJ C 101, 27.4.2004, p. 97, paragraph 8.
Article 81(3) Guidelines, paragraph 9.

19

0 See e.g. Commission guidance on restrictions of competition "by object" for the purpose of defining

which agreements may benefit from the De Minimis Notice ("Guidance on by object restrictions"),
SWD(2014) 198 final, page 3.
Article 81(3) Guidelines, paragraph 11.

21



In view of the initially large number of notifications in relation to vertical agreements
submitted by businesses under the first regulation implementing the EU competition
rules, the Council adopted the Empowerment Regulation of 1965 to facilitate the
enforcement work of the Commission by empowering it to declare by way of regulation
that Article 101(1) of the Treaty does not apply to certain categories of vertical
agreements and practices.”” This meant that the Commission no longer had to carry out
an individual assessment of compliance with Article 101 of the Treaty for vertical
agreements covered by a block exemption regulation adopted on the basis of the
Empowerment Regulation of 1965, as agreements that fall within the scope of such a
block exemption regulation benefit from a presumption of legality (so-called "safe
harbour").?® However, businesses still had to self-assess whether their agreements fell
within the scope of the block exemption regulation.

The Commission has made repeated use of this empowerment by adopting various block
exemption regulations for vertical agreements. More specifically, in line with the
Empowerment Regulation of 1965, these block exemption regulations defined categories
of vertical agreements that the Commission regarded at the time of adoption as normally
satisfying the conditions laid down in Article 101(3) of the Treaty and that therefore did
not require an individual assessment by the Commission under Article 101(3) of the
Treaty.? The scope of the different block exemption regulations was determined on the
basis of the Commission’s enforcement experience and, where applicable, the overall
experience with the application of previous block exemption regulations.®

One of the elements determining the scope of the VBER are market shares thresholds.
They limit the applicability of the safe harbour to vertical agreements between businesses
holding a share in the relevant market(s) that does not exceed the thresholds set out in the
VBER. The definition of the relevant market to be carried out for that purpose is not
specific to the VBER, but follows the principles established in the case law of the Union
courts and reflected in the Commission’s Market Definition Notice.?

The following sections briefly summarise the main features of the 1999 block exemption
regulations (see section 2.1.1 below) as well as of the review of the 1999 VBER (see
section 2.1.2 below).

22 Empowerment Regulation of 1965, recital 7.

2 Vertical Guidelines, paragraph 23.

# See e.g. VBER, recitals 2 and 5.

% Empowerment Regulation of 1965, recital 8 and e.g. VBER, recital 2.

2 Commission notice on the definition of the relevant market for the purposes of Community competition

law ("Market Definition Notice™), OJ C 372, 9.12.1997, p. 5. The Market Definition Notice is currently
subject to a separate review launched in April 2020.



2.1.1. The 1999 block exemption regulations

In the 1980s, the Commission adopted block exemption regulations in the field of
distribution, relating to exclusive distribution,>’ exclusive purchasing® and franchising.?®

Against the background of a growing feeling of unease in the mid-1990s relating to the
effectiveness of the Commission's policy towards vertical agreements and notably the
approach of the block exemption regulations, the Commission thoroughly reviewed its
policy in this field on the basis of a Green Paper issued in 1997.%° The stakeholder
feedback received during the consultation process revealed that the block exemption
regulations adopted in the 1980s were perceived as too formalistic and as creating an
unnecessary compliance burden, especially for businesses without significant market
power such as small and medium-sized enterprises ("SMEs"). It also became clear that
stakeholders expected any new policy to follow a more economic approach, which meant
analysing vertical agreements in their market context and making the assessment
dependent upon their effects on the market.*! As a follow-up to the Green Paper, the
Commission outlined a new policy approach towards vertical agreements.*?

In 1999, the Commission adopted a new block exemption regulation® ("the 1999
VBER") and, in 2000, accompanying Guidelines on vertical restraints (“the 2000 Vertical
Guidelines").** Unlike the previous block exemption regulations, the 1999 VBER applied
to all types of vertical agreements entered into by two parties or more, except for those
falling within the scope of any other block exemption regulation, and covered almost all
sectors of the economy.*

The 1999 VBER and the 2000 Vertical Guidelines formed the first package of a new
generation of block exemption regulations and guidelines inspired by a more economic
and effects-based approach. In fact, they were based on the principle that for a proper

27 Commission Regulation (EEC) No 1983/83 on exclusive distribution agreements, OJ L 173, 30.6.1983,
p. 1.

Commission Regulation (EEC) No 1984/83 on exclusive purchasing agreements, OJ L 173, 30.6.1983,
p. 5.

2 Commission Regulation (EEC) No 4087/88 on franchising agreements, OJ L 359, 28.12.1988, p. 46.

%0 Green paper on vertical restraints in EC competition policy, COM (96) 721 final.

See e.g. Commission staff working document, impact assessment, accompanying document to the draft
Commission regulation (EU) No 330/2010 on the application of Article 101(3) of the Treaty on the
Functioning of the European Union to categories of vertical agreements and concerted practices and the
draft Commission notice - Guidelines on Vertical Restraints (2010 1A™), C(2010) 2365 fin, SEC(2010)
413, Annex 1, paragraph 7.

Communication from the Commission on the application of the Community competition rules to
vertical restraints, COM (98) 544 final.

%3 Commission regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of
the Treaty to categories of vertical agreements and concerted practices, OJ L 336, 29.12.1999, p. 21.

% Commission Notice, Guidelines on Vertical Restraints, 0J C 291, 13.1.2000, p. 1.
35

28

31

32

For example, the 1999 VBER did not apply to supply and distribution agreements in the motor vehicle
sector covered by the MVBER. See 1999 VBER, Article 2(5), and 2000 Vertical Guidelines, paragraph
45,

10



assessment of the likely effects of a vertical agreement, both negative and positive, the
conditions on the relevant market have to be taken into account.®

The main elements of the effects-based approach underlying the 1999 VBER can be
summarised as follows:

First, the likelihood that efficiency-enhancing effects of vertical agreements will
outweigh any anti-competitive effects resulting from restrictions contained therein
depends on the degree of market power of the undertakings concerned and, therefore, on
the extent to which those undertakings face competition from other suppliers of
interchangeable goods or services (so-called inter-brand competition).*” Where the share
of the relevant market accounted for by the supplier does not exceed 30%, it can be
presumed that vertical agreements that do not contain certain types of severely
anti-competitive restrictions generally lead to an improvement in production or
distribution and allow consumers a fair share of the resulting benefits.® Above the
market share threshold of 30%, there can be no presumption that vertical agreements
falling within the scope of Article 101(1) of the Treaty will usually give rise to objective
advantages of such a character and size as to compensate for the disadvantages which
they may create for competition.*

Second, vertical agreements containing restrictions which do not create objective
economic benefits or do not benefit consumers*® or which are not indispensable to the
attainment of any efficiency-enhancing effects cannot be exempted from the application
of Article 101(1) of the Treaty. This concerns in particular certain types of severely anti-
competitive restrictions such as minimum and fixed resale prices, as well as certain types
of territorial protection (so-called “hardcore restrictions").** If an agreement contains one
or more hardcore restrictions, the agreement falls outside the safe harbour created by the
vertical block exemption regulation (irrespective of the market share of the undertakings
concerned) and its compatibility with Article 101 of the Treaty has to be assessed on an
individual basis.

Third, the market share cap and the non-exemption of hardcore restrictions normally
ensure that the vertical agreements to which the block exemption applies do not enable
the participating undertakings to eliminate competition in respect of a substantial part of
the products or services in question.* If an agreement benefitting from the block
exemption nevertheless has effects incompatible with Article 101(3) of the Treaty, the
Commission can withdraw the benefit of the vertical block exemption, notably (i) where

% See 2010 IA, paragraph 10 of the historic description provided in Annex 1.

%" 1999 VBER, recital 7.
%1999 VBER, recital 8.
%1999 VBER, recital 9.
0 Communication from the Commission, Notice Guidelines on the application of Article 81(3) of the
Treaty, OJ C 101, 27.04.2004, p. 97, paragraph 46.

' 1999 VBER, recital 10.

421999 VBER, recital 12.
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the buyer has significant market power in the relevant market in which it resells the
goods or provides the services, or (ii) where parallel networks of vertical agreements
have similar effects which significantly restrict access to a relevant market or
competition therein (so-called "cumulative effects").** The Commission did not use this
possibility to withdraw the benefit of the 1999 VBER.*

Moreover, to strengthen the supervision of parallel networks of vertical agreements
which have similar restrictive effects and which cover more than 50% of a given market,
the Commission can declare the block exemption inapplicable to vertical agreements
containing specific restrictions relating to the market concerned, thereby restoring the full
application of Article 101 of the Treaty to such agreements.*® So far, the Commission has
not used this possibility.

The 2000 Vertical Guidelines, which accompanied the 1999 VBER, set out principles for
assessing vertical agreements under the 1999 VBER and a framework for assessing
vertical agreements not benefitting from the safe harbour created by the 1999 VBER
under Article 101 of the Treaty.

2.1.2. The review of the 1999 VBER

In view of the expiry of the 1999 VBER in May 2010, the Commission launched a
review process in 2008. All fact-gathering initiatives carried out during the 2008 review
indicated that the new architecture of the "first block exemption with guidelines package"
had led to a flexible and comprehensive enforcement policy regarding vertical
restrictions. The review also revealed that by providing a clear analytical framework to
both businesses and NCAs, the first block exemption with guidelines package had
enhanced legal certainty, which was considered increasingly important in the context of
the new decentralised system based on self-assessment introduced by Council Regulation
1/2003.* Against this backdrop, the review concluded that there was no need for major
structural changes of the package and that the review should focus on certain specific
aspects of the assessment of vertical restrictions.

Among the issues raised during the review process, two were particularly debated. First,
it was considered that there is a need to take into account not only the possible market
power of the supplier, but also that of the buyer, since both are relevant for assessing the
risk that vertical restrictions may lead to consumer harm. Second, in the context of the
growth in online sales, there was a demand for more guidance on the circumstances in
which restrictions on the use of the internet by distributors should be considered a

431999 VBER, recital 13.

* The Commission did however withdraw the benefit of the block exemption under the previous rules in
two cases (Commission decision of 25 March 1992 relating to a proceeding under Article 85 of the
EEC Treaty in Case 1V/34.072 - Mars/Langnese and Schéller and Commission decision of 4 December
1991 relating to a proceeding under Article 85 of the EEC Treaty in Case 1V/33.157 - Eco
System/Peugeot).

451999 VBER, recital 15.
%2010 IA, pages 7-8.
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hardcore restriction.*’ Section 2.2 below explains how these two issues were addressed in
the review process.

As a result of the 2008 review, the Commission adopted a revised block exemption
regulation, together with revised Vertical Guidelines, which are the subject of the current
evaluation.

2.2. Description of the intervention

The 2010 VBER and Vertical Guidelines are to a large extent a continuation of previous
rules in both their structure and substance. They were, however, updated and adapted in
order to address the issues identified during the 2008 review process.

The two main changes made as a result of the 2008 review process concerned the market
share threshold and the treatment of online sales restrictions.

First, to take into account potential anti-competitive effects stemming from market power
on the buyer side, it was decided that the block exemption should only apply when both
the market share of the supplier and also that of the buyer do not exceed the threshold of
30% (Article 3 of the VBER).*® This double threshold brought the vertical regime in line
with the approach taken in other block exemption regulations adopted after 2000*° and in
the Commission's De Minimis Notice of 2001,>° which are all based on a market share
threshold for both the supplier and the buyer of the respective agreement.

Second, the 2008 review revealed that the development of the internet as a distribution
channel had considerably affected the functioning of exclusive and selective distribution,
which were the two main distribution models at the time.>* To provide stakeholders with
sufficient legal certainty, it was therefore necessary to clarify under which circumstances
restrictions imposed by suppliers on the use of the internet by distributors should be
considered as hardcore restrictions under the VBER, notably in the context of these two
distribution models.

Exclusive distribution enables the supplier to reserve for himself or to designate only one
distributor in a particular territory and to protect that distributor against other (exclusive)
distributors actively approaching customers in the exclusively allocated territory
(protection against so-called active sales). This protection provides the exclusive
distributor with more incentives to invest in distributing the supplier's products or

72010 IA, page 8.
82010 IA, pages 12-16.

49 See e.g. Article 3 of Commission Regulation (EC) No 772/2004 of 27 April 2004 on the application of
Article 81(3) of the Treaty to categories of technology transfer agreements ("TTBER"), OJ L 123,
27.4.2004, p. 11. A new version of the TTBER entered into force in 2014, OJ L 93, 28.03.2014, p. 17.

See paragraph 7(b) of the Communication from the Commission - Notice on agreements of minor
importance which do not appreciably restrict competition under Article 101(1) of the Treaty on the
Functioning of the European Union ("De Minimis Notice™), OJ C 368 22.12.2001, p. 13. A new version
of the notice entered into force in 2014, OJ C 291 30.8.2014, p. 1.

°L 2010 IA, page 17.

50
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services in that territory, as the exclusive distributor will be protected to a certain extent
against possible free-riding by other distributors on its investments. However, this
protection does not allow the supplier to prohibit other distributors from responding to
unsolicited requests from individual customers (so-called passive sales). It is considered
that a restriction of passive sales would go beyond what is necessary to protect the
investments made by the exclusive distributor. The possibility to make passive sales into
exclusive territories was also seen as a safety valve for protecting the internal market,
which allows consumers, businesses and their agents to purchase products wherever they
want within the EU. Restrictions of passive sales therefore qualify as hardcore
restrictions under the VBER.

The 2008 review revealed that the use of the internet made both active and passive
selling to customers located in an area that had been exclusively allocated to another
distributor easier and more efficient, thus reducing the protection of the exclusive
distributor's investments. Due to the increase in online sales recorded in the context of
the 2008 review, a clearer delineation between active and passive sales had to be found in
order to strike the right balance between allowing consumers to take advantage of the
internet to overcome geographic barriers and allowing suppliers and distributors to
prevent free-riding on their investments. To tackle this issue, it was decided to further
refine the distinction between passive and active sales in the context of the internet by
adding in the Vertical Guidelines examples of practices amounting to active and passive
sales restrictions respectively.>

In a selective distribution system, the supplier can choose its distributors on the basis of
qualitative and/or gquantitative criteria and prohibit authorised distributors at wholesale
and retail level from selling to unauthorised resellers. However, to benefit from the safe
harbour created by the VBER, the supplier cannot restrict authorised distributors from
making active or passive sales to end users and from making cross-supplies to other
authorised distributors at the wholesale or the retail level. Such restrictions are
considered hardcore restrictions under the VBER.

The 2008 review revealed that the use of the internet could result in free-riding concerns
when consumers use the pre-sales services (e.g. showroom services and customer advice)
offered in brick-and-mortar shops to inform their purchase decision, but then buy the
product for a lower price on the internet from distributors who have not invested in such
pre-sales services. It was considered that free-riding could lead to a sub-optimal
provision of pre-sales services and a reduction in the performance of selective
distribution systems. To address this issue, it was decided to clarify in the Vertical
Guidelines that under the VBER, a supplier can require its distributors to have one or
more brick-and-mortar shops in order to allow consumers to touch and feel and/or
experience the product, thereby excluding internet-only distributors from its distribution
network.*

522010 IA, pages 44-45.
>3 2010 IA, pages 44-45.
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2.3. Intervention logic

As explained in section 1.2 above, this evaluation looks at the functioning of the VBER,
together with the Vertical Guidelines, as a whole. Therefore, the intervention logic
(summarised in Figure 1 below) refers to the 2010 VBER in its entirety, together with the
Vertical Guidelines (i.e. the intervention), and not only to the specific provisions that
were changed in 2010.

The VBER exempts specific types of vertical agreements from the prohibition of Article
101(1) of the Treaty and the Vertical Guidelines provide guidance on the application of
the VBER and Article 101 of the Treaty to vertical agreements. The general objective of
the intervention is twofold. First, it aims to facilitate the enforcement work of the
Commission and, in view of the decentralised enforcement system, also the work of the
national competition authorities and national courts, which no longer have to carry
out an individual assessment under Article 101 of the Treaty for vertical agreements
covered by the block exemption.>* Second, it aims to help businesses conduct the self-
assessment of their vertical agreements, thereby reducing costs.

Exempting certain vertical agreements from the prohibition of Article 101(1) of the
Treaty also contributes in the long-term to the promotion of effective competition and
economic efficiency. As recognised in the VBER itself "certain types of vertical
agreements can improve economic efficiency within a chain of production or distribution
by facilitating better coordination between the participating undertakings. In particular,
they can lead to a reduction in the transaction and distribution costs of the parties and to
an optimisation of their sales and investment levels".* This needs to be seen in light of
the objective of Article 101 of the Treaty,>” which, according to the Vertical Guidelines
is "to ensure that undertakings do not use agreements — in this context, vertical
agreements — to restrict competition on the market to the detriment of consumers.
Assessing vertical restraints is also important in the context of the wider objective of
achieving an integrated internal market. Market integration enhances competition in the
European Union."®

*  Empowerment Regulation of 1965, recital 3.

Vertical Guidelines, paragraph 3.
" VBER, recital 6.

> See e.g. judgment of 18 April 1975 in Case 6/72, ECLI:EU:C:1973:22, Europemballage Corporation
and Continental Can Company v Commission, paragraphs 25-26; judgement of 17 February 2011 in
Case C-52/09, ECLI:EU:C:2011:83, TeliaSonera Sverige, paragraph 22; judgment of 27 March 2012 in
Case C-209/10, ECLI:EU:C:2012:172, Post Danmark A/S v Konkurrenceradet, paragraphs 20-24 and
judgment of 6 September 2017 in Case C-413/14 P, ECLI:EU:C:2017:632, Intel Corp. Inc. v
Commission, paragraph 133. See also judgment of 6 October 2009 in cases C-501/06 P, C-513/06 P, C-
515/06 P and C-519/06 P, ECLI:EU:C:2009:610, GlaxoSmithKline Services Unlimited v Commission,
paragraph 63, according to which Article 101 of the Treaty "aims to protect not only the interests of
competitors or of consumers, but also the structure of the market and, in so doing, competition as
such™.

55

% Vertical Guidelines, paragraph 7.
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The specific objectives of the VBER, together with the Vertical Guidelines, are better
understood in the context of the wider legal framework for applying Article 101 of the
Treaty that was in place in 2010 (and remains in place today), as further explained below.

First, Council Regulation 1/2003 abolished the pre-notification of agreements to the
Commission as established by the previous Council Regulation 17/62.% Businesses
therefore can no longer notify their agreements to the Commission in order to benefit
from immunity from fines. They have to self-assess the compliance of their agreements
with Article 101 of the Treaty. In order to do this, businesses can rely on the existing case
law of the Union courts, as well as on the enforcement practice of the Commission and
the NCAs. However, the assessments in such judgments and decisions are case-specific
and cannot always be directly applied to other markets and different practices.
Consequently, irrespective of their precedent value, they provide a limited degree of legal
certainty to businesses. In the absence of broader guidance drafted in more general terms,
self-assessing agreements can create a significant burden, especially for SMEs, which
may lack the necessary resources and/or legal expertise. There was therefore a need to
provide greater legal certainty and more guidance for businesses that enter into vertical
agreements to assist them with their self-assessment. This was also in line with Article
103(2)(b) of the Treaty, which provides that the Council, in laying down rules for the
application of Article 101(3) of the Treaty, should aim to simplify administration to the
greatest possible extent.

Second, the Commission is empowered to adopt block exemptions, especially as regards
vertical agreements, by the Empowerment Regulation of 1965. This empowerment,
however, is necessarily limited to those agreements falling within Article 101(1) of the
Treaty for which it can be assumed with sufficient certainty that they satisfy the
conditions of Article 101(3) of the Treaty.?® In providing additional legal certainty and
guidance through a block exemption, the Commission therefore has to take a cautious
approach when setting out the conditions which must be met for an agreement to be
exempted or not, especially in order to avoid exempting agreements for which it cannot
be assumed with sufficient certainty that they satisfy the conditions of Article 101(3) of
the Treaty. The latter would constitute a "false positive", which would not be in line with
the Treaty and the requirements of the Empowerment Regulation of 1965. In particular,
the Commission takes account of the market power of the parties to the agreement, since
the likelihood that "efficiency-enhancing effects will outweigh any anti-competitive
effects due to restrictions contained in vertical agreements depends on the degree of
market power of the parties to the agreement”.®* The Commission also defines certain
types of severe restrictions of competition (hardcore restrictions), which, if present in an
agreement, remove the benefit of the exemption for the entire agreement, since in these
cases there cannot be sufficient certainty that the agreement satisfies the conditions of

%9 Council Regulation (EEC) No 17, First Regulation implementing Articles 85 and 86 of the Treaty, OJ
13, 21.2.1962, p. 204.

% Empowerment Regulation of 1965, recital 12 and VBER, recital 5.
®' VBER, recital 7.
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Article 101(3) of the Treaty.® In line with that provision, the conditions set by the VBER
should normally ensure that the agreements to which it applies "do not enable the
participating undertakings to eliminate competition in respect of a substantial part of the
products in question".%® At the same time, the Commission also strives to avoid not
exempting an agreement for which it can be assumed with sufficient certainty that it
satisfies the conditions of Article 101(3) of the Treaty (“false negatives™), as such a
situation would increase the burden for businesses when self-assessing the compliance of
their agreements with Article 101(3) of the Treaty.

Third, Council Regulation 1/2003 also decentralised the application of Article 101(3) of
the Treaty by empowering national competition authorities and national courts to apply
both Article 101(1) and Article 101(3) of the Treaty, which in the past was a prerogative
of the Commission only. This decentralised enforcement system created a need to
provide a common framework of assessment for the national competition authorities and
national courts, in order to ensure that businesses operating across the EU could benefit
from a level playing field.**

It follows from the foregoing that the VBER, together with the Vertical Guidelines, has
the following three specific objectives:

(1) The VBER, together with the Vertical Guidelines, aims to provide legal certainty to
stakeholders as to which vertical agreements can be considered compliant with
Article 101 of the Treaty on the basis of a simpler set of rules and which agreements
require an extended individual assessment, thereby making it easier for stakeholders
to perform the self-assessment required by the wider legal framework.

(2) In line with the Empowerment Regulation of 1965, the VBER aims to identify the
conditions that vertical agreements need to meet in order to benefit from the block
exemption (such as market share thresholds or the absence of hardcore restrictions) in
a way that reduces the risk of ""false positives™ (i.e. exempting an agreement for
which it cannot be assumed with sufficient certainty that it satisfies the conditions of
Article 101(3) of the Treaty). At the same time, in view of the general objective of the
intervention, which is to facilitate the enforcement work of the relevant authorities
and to help businesses conduct the self-assessment of their vertical agreements, the
VBER also aims to reduce the risk of *“false negatives™ (i.e. not exempting an
agreement for which it can be assumed with sufficient certainty that it satisfies the
conditions of Article 101(3) of the Treaty). The latter is however of lesser importance
than the avoidance of "false positives”, since "false negatives" do not result in a

%2 Empowerment Regulation of 1965, recital 9. See also paragraph 46 of the Article 81(3) Guidelines,
which explains that severe restrictions of competition are unlikely to fulfil the conditions of Article
101(3) of the Treaty. Agreements of this nature generally fail (at least) the two first conditions of
Article 101(3) of the Treaty. Moreover, these types of agreements generally also fail the
indispensability test under the third condition.

8 VBER, recital 12.

% The Empowerment Regulation of 1965, recital 8, also recalls that the Commission shall exercise its

powers "in close and constant liaison with the competent authorities of the Member States".
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situation that would be in breach of the Treaty and the Empowerment Regulation of
1965.

(3) The VBER, together with the Vertical Guidelines, also aims to provide a common
framework of assessment for national competition authorities and national
courts, in order to ensure consistency in the application of Article 101 of the
Treaty. NCAs and national courts are bound by the directly applicable provisions of
the VBER. The Vertical Guidelines do not bind the NCAs or national courts, but they
are — as emerged from the public consultation for the purposes of this evaluation —
typically taken into account when assessing the compatibility of vertical agreements
with Article 101 of the Treaty.
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FIGURE 1 : INTERVENTION LOGIC FOR THE VBER, TOGETHER WITH THE VERTICAL GUIDELINES
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New market trends and technological developments can adversely affect the impact of the intervention, e.qg. if the

definitions and conditions of the VBER are not capable of properly capturing new business models and market realities.
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2.4. Evaluation baseline

The main point of comparison for the evaluation is the hypothetical situation of not
having a VBER and Vertical Guidelines in place.®® The evaluation therefore looks at the
functioning of the VBER, together with the Vertical Guidelines, as compared to a
situation in which the assessment of whether vertical agreements comply with Article
101 of the Treaty would have to be done only in light of other Commission guidance,
relevant case law at EU and national level, as well as the enforcement practice of the
Commission and the national competition authorities.

The baseline for comparison, however, depends on the evaluation criteria and related
evaluation questions to be assessed.

The effectiveness analysis looks at whether the objectives of the VBER, together with the
Vertical Guidelines, have been met, and hence looks at what has been the impact of the
initiative compared to a situation without it. At the same time, the analysis looks at
whether there is still room for improvement in meeting the objectives.

The efficiency analysis compares the actual situation with the hypothetical situation of
not having a VBER and Vertical Guidelines in place, in order to determine what are the
costs it entails, whether these are proportionate to the benefits it brings and whether the
costs of ensuring compliance of vertical agreements with Article 101 of the Treaty would
increase in the absence of the VBER and the Vertical Guidelines. However, the
efficiency analysis also compares the current situation with the situation before the
intervention (i.e. when the 1999 VBER and the 2000 Vertical Guidelines were in place),
in order to determine whether the current rules have increased costs for stakeholders.

3. EVALUATION QUESTIONS

This evaluation assesses the VBER and the Vertical Guidelines against the five Better
Regulation criteria, namely effectiveness (see section 3.1 below), efficiency (see section
3.2 below), relevance (see section 3.3 below), coherence (see section 3.4 below) and EU
added value (see section 3.5 below), using the specific evaluation questions for each of
them.

3.1. Effectiveness

1. What is the level of legal certainty that the VBER, together with the Vertical
Guidelines, provides for assessing whether vertical agreements and/or specific
clauses/restrictions are exempted from the application of Article 101 of the Treaty
and thus compliant with this provision?

% This point of comparison is hypothetical as prior to the adoption of the 2010 VBER and Vertical
Guidelines, the 1999 VBER and the 2000 Vertical Guidelines were in place.
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10.

To what extent do the conditions currently defined in the VBER, as interpreted in the
Vertical Guidelines, meet the objective of exempting only those agreements for
which it can be assumed with sufficient certainty that they generate efficiencies in
line with Article 101(3) of the Treaty?

To what extent does the VBER, together with the Vertical Guidelines, provide a
common framework for the assessment of the compliance of vertical agreements with
Article 101 of the Treaty in order to ensure a consistent application of Article 101 of
the Treaty by national competition authorities and national courts to vertical
agreements?

3.2. Efficiency

Are the costs for assessing whether the VBER, together with the Vertical Guidelines,
is applicable to certain vertical agreements proportionate to the benefits that the
VBER, together with the Vertical Guidelines, brings for stakeholders?

Is there scope for further simplification and cost reduction?

Would the costs of ensuring compliance of vertical agreements with Article 101 of
the Treaty increase if the VBER were not renewed?

Have the costs generated by the application of the VBER, together with the Vertical
Guidelines, increased as compared to the 1999 VBER and the 2000 Vertical
Guidelines?

3.3. Relevance

How well do the objectives of the VBER, together with the Vertical Guidelines (i.e.
to provide legal certainty for assessing whether vertical agreements comply with
Article 101 of the Treaty, to properly capture under the block exemption those
vertical agreements that can be considered with sufficient certainty as efficiency-
enhancing and to provide a common framework to ensure a consistent application by
national competition authorities and national courts of the vertical rules across the
EU) still correspond to the needs?

3.4. Coherence

Is the VBER, together with the Vertical Guidelines, coherent with other Commission
instruments that provide guidance on the interpretation of Article 101 of the Treaty
and with other EU legislation with relevance for vertical supply and distribution
agreements?

3.5. EU added value

Does the VBER, together with the Vertical Guidelines, as an intervention at EU level,
add value in the assessment of the compatibility of vertical agreements with
Article 101 of the Treaty?
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4. METHODOLOGY

The evaluation assessed the functioning of the VBER, together with the Vertical
Guidelines, both from a general perspective taking into account the intervention as a
whole and more specifically with regard to the conditions set out in the VBER, together
with the guidance provided thereon in the Vertical Guidelines.

This section is structured as follows: Section 4.1 identifies the sources used for
evaluating the functioning of the VBER, together with the Vertical Guidelines. Section
4.2 describes how the evidence gathered from various sources was processed. Section 4.3
explains the limitations of the analysis carried out on this basis and the extent to which
they could be addressed in the evaluation.

4.1. Description and use of the sources

During the evaluation phase, the Commission gathered evidence on the functioning of the
VBER, together with the Vertical Guidelines, from various sources. These included a
public consultation (see section 4.1.1. below), a targeted NCA consultation (see section
4.1.2 below), a stakeholder workshop (see section 4.1.3 below), an evaluation support
study (see section 4.1.4 below), spontaneous stakeholder submissions (see section 4.1.5
below) and evidence gathered through other Commission initiatives (see section 4.1.6
below).

4.1.1. Public consultation

Between 4 February 2019 and 27 May 2019, the Commission carried out a public
consultation to gather stakeholder views on the functioning of the VBER, together with
the Vertical Guidelines. The public consultation aimed to gather qualitative and
quantitative evidence on all five evaluation criteria (i.e. effectiveness, efficiency,
relevance, coherence and EU added value).

The public consultation generated 164 contributions submitted through the online
questionnaire and 13 position papers submitted outside the online tool. The contributions
came from a variety of stakeholders, in particular business associations and
companies/business organisations with international or national reach from several EU
Member States, representing different levels of the supply chain (e.g. manufacturers,
online distributors and retailers). The summary report of the contributions to the public
consultation was published on the Better Regulation Portal®® and the dedicated VBER
review webpage on DG Competition's website®” on 30 July 2019. The summary report is
also part of the synopsis report provided in Annex 2 to the Staff Working Document.

% See  https://ec.europa.eu/info/law/better-requlation/have-your-say/initiatives/1936-Evaluation-of-the-
Vertical-Block-Exemption-Regulation/public-consultation.

67 See section 1 titled "Results of the public consultation" at
https://ec.europa.eu/competition/consultations/2018_vber/index_en.html.
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4.1.2. Targeted consultation of national competition authorities

During the evaluation phase, the Commission conducted a targeted consultation of
NCAs, which was based on the same questionnaire as the one used in the public
consultation. The Commission received 20 contributions, including one coming from one
of the EFTA States. The information provided by NCAs contributed to the assessment of
all five evaluation criteria. A summary report of the targeted NCA consultation was
published on the dedicated VBER review webpage on DG Competition's website®® on 13
December 2019. It is also part of the synopsis report provided in Annex 2 to the Staff
Working Document.

4.1.3. Stakeholder workshop

On 14 November 2019 (afternoon) and 15 November 2019 (full day), the Commission
carried out a stakeholder workshop to gather additional evidence about the functioning of
the VBER, together with the Vertical Guidelines. Building on the outcome of the public
consultation, the objective of the workshop was to deepen the discussion on the issues
that stakeholders considered not to be functioning well in the current framework and that,
in their view, would deserve re-thinking to ensure that the rules remain relevant for the
coming years. Considering that the enforcement of EU competition law is driven by the
consumer welfare objective, defined as including all relevant parameters of competition
(e.g. price, output, quality, choice and innovation), the workshop was intended to focus
on how consumers are impacted by the identified shortcomings.

Participation in the workshop was limited to stakeholders who had contributed to the
public consultation and consumer associations. Approximately 150 participants from
companies and business associations representing a variety of sectors attended the
workshop. The information resulting from these discussions contributed to the
assessment of the evaluation criteria of effectiveness and relevance. A summary report of
the stakeholder workshop was published on the dedicated VBER review webpage on DG
Competition's website® on 5 February 2020. It is also part of the synopsis report
provided in Annex 2 to the Staff Working Document.

4.1.4. External evaluation support study

The Commission commissioned an external evaluation support study (“evaluation
study") in order to carry out an independent evaluation of the functioning of the VBER,
together with the Vertical Guidelines, with a particular focus on the evaluation criteria of
effectiveness, efficiency and relevance.

The purpose of the evaluation study was to gather qualitative and quantitative
information on the basis of nine tasks. These included (i) four stakeholder surveys aimed

%8 See section 3 titled "Contributions of the NCAs to the evaluation of the VBER and the VGL" at
https://ec.europa.eu/competition/consultations/2018 vber/index_en.html.

%9 See section 4 titled "Stakeholder workshop™ at
https://ec.europa.eu/competition/consultations/2018 vber/index_en.html.
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to collect evidence on specific restrictions in Germany, France, Italy, Sweden, Poland
and Hungary mainly from stakeholders that had not participated in the public
consultation and (ii) a consumer survey aimed to collect evidence on the purchasing
behaviour of European consumers, notably with regard to the interaction between online
and offline channels. The consumer survey was based on the same set of Member States
used for the stakeholder surveys and covered 2.500 consumers per Member State, thus
resulting in a total of 15.000 consumer interviews.

The final study report was submitted to the Commission on 3 April 2020 and published
on the dedicated VBER review webpage on DG Competition's website’® on 25 May
2020. The final consumer survey report was submitted to the Commission on 27 April
2020 and published, together with the final study report, on the dedicated VBER review
webpage on DG Competition's website’* on 25 May 2020.

4.1.5. Spontaneous stakeholder submissions

In the course of the evaluation, the Commission received several spontaneous
submissions from stakeholders who had either not participated in the public consultation
or wanted to supplement their contribution to the public consultation with additional
evidence. These included studies carried out by stakeholders to provide the Commission
with additional evidence. All such submissions were published on the dedicated VBER
review webpage on DG Competition's website,” except for a few for which stakeholders
had asked the Commission not to publish for confidentiality reasons. The Commission
used the latter to enhance its understanding of a particular stakeholder position but did
not rely on the information contained therein for any of the conclusions in the Staff
Working Document.

4.1.6. Evidence gathered through other Commission initiatives

On 6 May 2015, the Commission launched a sector inquiry into the electronic commerce
of consumer goods and digital content in the EU (“e-commerce sector inquiry™). The
e-commerce sector inquiry allowed the Commission to obtain an overview of the
prevailing market trends and gather evidence on barriers to competition in e-commerce.
It also allowed the Commission to understand the prevalence of certain business practices
and their underlying rationale. The results of the e-commerce sector inquiry were
published in the form of a final report and an accompanying Staff Working Document on
the website of DG Competition’® on 10 May 2017.

0 See section 5 titled "Evaluation support study" at

https://ec.europa.eu/competition/consultations/2018 vber/index_en.html.

™' See section 5 titled "Evaluation support study"” at

https://ec.europa.eu/competition/consultations/2018 vber/index en.html.

"2 See section 2 titled "Contributions outside the public consultation” at

https://ec.europa.eu/competition/consultations/2018 vber/index_en.html.

3 See https://ec.europa.eu/competition/antitrust/sector_inquiries_e commerce.html.
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Despite the scope of the VBER being broader than the scope of the e-commerce sector
inquiry, the evidence gathered in the context of the latter is relevant for this evaluation
and notably for the assessment of the evaluation criteria of effectiveness and relevance.

Moreover, in recent years, the Commission has enforced the EU competition rules in
relation to vertical restrictions in a number of cases. The Commission's enforcement
practice with regard to vertical restrictions is relevant for the assessment of the evaluation
criteria of effectiveness, relevance and coherence and is described in more detail in
section 5.1.3 below.

In addition, in April 2018, following the judgment of the European Court of Justice
("CJEU") in the Coty case,’* a Competition policy brief on the application of the EU
competition rules to marketplace bans (“policy brief") was issued.”® The case concerned a
contractual restriction included in a selective distribution agreement between Coty
Germany GmbH ("Coty"), which is one of Germany's leading suppliers of luxury
cosmetics, and one of its distributors, Parfimerie Akzente GmbH ("Parfimerie
Akzente"). The marketplace ban introduced by Coty aimed to prohibit Parfumerie
Akzente from distributing its products on "Amazon.de" through Amazon's marketplace,
which enables third-party sellers such as Parfiimerie Akzente to sell products alongside
Amazon's offerings.

Against this background, the policy brief provides a common point of reference to
stakeholders in the Member States on how to apply Article 101 of the Treaty to a
prohibition by a supplier on the use of third-party marketplaces by its distributors.

4.2. Processing and triangulating of the evidence collected

For the purposes of the evaluation of the VBER, together with the Vertical Guidelines,
evidence from the various sources had to be analysed and triangulated.

The main sources of the evidence used to inform the assessment of each evaluation
criterion are listed in the table below. A further breakdown of this table, which includes
the evaluation questions for each criterion and a more detailed reference to the sources
used, is provided in the evaluation matrix contained in Annex 3 to the Staff Working
Document.

™ Judgment of 6 December 2017 in Case C-230/16, EU:C:2017:941, Coty Germany GmbH v Parfiimerie
Akzente GmbH.

™®  See https://ec.europa.eu/competition/publications/cpb/2018/kdak18001enn.pdf.
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Sources Public Targeted Stakeholder Study Other

consultation NCA workshop Commission
) ) consultation initiatives
(including
spontaneous

submissions)

Criteria

Effectiveness | v v v v v
Efficiency v v

Relevance v v v

Coherence N4 v

|

In line with the general objective of the VBER, the evidence-gathering carried out by the
Commission focused primarily on the views of other agencies enforcing EU competition
law (i.e. NCAs) and businesses having to self-assess the compliance of their vertical
agreements with Article 101 of the Treaty. Through the targeted consultation and some
of the tasks of the evaluation study, the Commission collected the views of NCAs, which
were complemented with the Commission’s own experience in this area and additional
research performed by the contractor. Through the public consultation, the stakeholder
workshop and some of the tasks of the evaluation study, the Commission collected
mainly the views of businesses, business associations and law firms advising businesses
in this area of law. In this context, the evaluation took due account of the fact that the
views of businesses operating at different levels of the supply chain (i.e. supply,
wholesale or retail level) and distributors relying on different channels of distribution
(i.e. brick-and-mortar or online) may differ with regard to a number of aspects of the
rules.

For the assessment of each evaluation criterion, the Commission proceeded as follows:

The assessment started with the results of the public consultation. An in-depth analysis
of the feedback resulted in a preliminary but comprehensive understanding of the main
issues faced by stakeholders as regards the functioning of the current rules. It allowed the
Commission to establish the issues on which stakeholders held common positions, as
well as the issues on which their positions diverged. The assessment of the specific issues
raised was done based on (i) the examples and the level of detail provided by
stakeholders to support their concerns with concrete evidence, (ii) the variety of different
positions and (iii) the extent to which different types or groups of stakeholders shared the
same view.
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The stakeholder workshop provided additional input, which helped, first, to deepen the
understanding of the issues raised in response to the public consultation and, second, to
preliminarily evaluate not only their impact on stakeholders but also on consumers.
During the workshop, stakeholders were able to decide freely on the topics for
discussion. In particular, stakeholders were therefore able to elaborate on the views
already expressed in the public consultation by, for instance, providing examples of
specific issues and explaining how those issues impacted stakeholders and consumers.
Despite having the possibility to propose new topics, stakeholders did not raise any new
issues.

The combined results of the public consultation and the stakeholder workshop provided

the stakeholders’ perspective on the effectiveness, efficiency, relevance, coherence and
EU added value of the VBER, together with the Vertical Guidelines.

The targeted consultation of the national competition authorities aimed to gather
their perspective on the five evaluation criteria. It provided a significant amount of
evidence on the challenges faced by NCAs in applying the VBER and considering the
Vertical Guidelines, as well as their views on a number of specific issues with the current
rules.

The evidence of the public consultation and the stakeholder workshop were compared to
and contrasted with the evidence resulting from the targeted consultation of the NCAs.
The combination of these sources resulted in a more complete and balanced
understanding of the areas where the VBER, together with the Vertical Guidelines, has
not been functioning well, or not functioning as well as it could.

On this basis, the evaluation study was designed to (i) enrich the list of issues raised by
expanding the number of stakeholders interviewed, (ii) further deepen and/or add a
different perspective on issues that were already identified (with the aim of correcting for
potential biases that might have been present in the evidence collected previously), as
well as (iii) expand and complement the results of the e-commerce sector inquiry on the
main market trends since the adoption of the VBER in 2010.

4.3. Limitations of the analysis

The analysis of the different evaluation criteria, including the methodology applied and
the evidence sources used for that purpose, is subject to the following limitations: the
difficulty of gathering evidence on VBER related costs and benefits (see section 4.3.1
below), a certain lack of representativeness of stakeholder feedback (see section 4.3.2
below) and a lack of information about consumer views (see section 4.3.3 below). Each
of the sections describes the nature of the limitation and the extent to which it was
possible to address it in the evaluation.

4.3.1. Evidence on VBER related costs and benefits

As regards the evaluation criterion of efficiency, it proved difficult to collect quantitative
evidence on the costs of applying the VBER, together with the Vertical Guidelines. This
is mainly due to the fact that businesses appear to assess the costs they incur to ensure
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compliance of their business operations with EU competition law at a general level.
Businesses therefore do not appear to distinguish between the type of agreement
concerned or the instrument relied on for the purposes of their self-assessment (e.g.
VBER or the Vertical Guidelines).

The difficulty of gathering cost related evidence is reflected in the low response rate of
stakeholders to the public consultation with regard to the questions aimed at gathering
best efforts estimates of VBER related compliance costs. Only two companies out of the
total of 164 respondents provided an estimate of their compliance costs, with the two
estimates however differing to a significant extent. Nor were the NCAs able to quantify
the costs that the application of the VBER, together with the Vertical Guidelines, created
for them.

In the same way, it proved difficult to obtain quantitative evidence on the balance
between the benefits and the costs of applying the VBER, together with the Vertical
Guidelines. Businesses only provided qualitative evidence in reply to the question in the
public consultation relating to this issue, which reflects the difficulty for businesses to
properly estimate this parameter. The same applies to the NCAs.

To overcome this limitation, the study aimed to gather additional evidence about VBER
related costs and benefits on the basis of ten case studies in the form of interviews
conducted by phone, e-mail or in person. The interviewed respondents were law firms
advising clients on vertical restrictions, industry associations, a manufacturer of
construction equipment who operates globally, and a professor of competition law. As
reported in the study, none of the respondents could provide any specific figures
concerning the costs in question but all of them provided a qualitative assessment.

The lack of quantitative data in relation to both these issues made it difficult to provide a
robust quantitative assessment of the efficiency of the VBER, together with the Vertical
Guidelines. The conclusions drawn in section 5.2.2 below therefore essentially rely on
the qualitative evidence provided by stakeholders in response to the public consultation
and in the context of the evaluation study.

4.3.2. Representativeness of stakeholder feedback

Evaluation activities subject to voluntary participation, by definition, do not necessarily
lead to representative results. In this evaluation, this applies to the public consultation
and the stakeholder workshop, which was conceived as a follow-up to the public
consultation and therefore mirrored participation in the public consultation. While the
Commission received contributions from a large variety of stakeholder groups, some of
them accounted for a higher share of responses than others. However, this did not have
any meaningful impact on the results of the evaluation since the areas identified by
stakeholders as either functioning well or not functioning well did not differ to an
appreciable extent within a particular stakeholder group. This means that a more limited
participation of some stakeholder groups did not result in a less complete overview of the
views of those stakeholder groups on the functioning of the VBER, together with the
Vertical Guidelines.
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Moreover, the study aimed at reducing any potential bias within each stakeholder group
to the detriment of micro and small stakeholders who may not have had the resources to
participate in the public consultation or the stakeholder workshop. Corrective measures
included increasing the sample size, simplifying the questionnaires for the consumer
surveys and reaching out specifically to micro and small stakeholders.

In the assessment set out in section 5.2 below, reference is made to specific stakeholder
groups whenever the views reported were shared primarily by one or more different
stakeholder groups. While indicative of a trend, the fact that a view was broadly shared
by all or only some of the stakeholder groups, does not however mean that the evaluation
disregards diverging views, both within the same or across different stakeholder
groups/sectors. This is also reflected in Annex 4 to this Staff Working Document, which
presents the different views and issues raised by stakeholders per area of the rules,
regardless of whether they were supported by a large or small number of stakeholders.
These views will be taken into account in any next steps following the evaluation.

4.3.3. Limited evidence about consumer views

Consumers and consumer associations only made a limited contribution to this
evaluation, most likely for the following reasons.

First, the VBER, together with the Vertical Guidelines, is a technical piece of legislation,
which is primarily aimed at providing guidance to businesses self-assessing compliance
of their vertical agreements with EU competition law. Consumers and consumer
associations may therefore be neither aware of its existence, nor familiar with its
functioning.

Second, despite having an impact on the prices at which consumers buy products and
services and the choice of products and services available to them, consumers are neither
a party to the vertical agreements entered into between businesses active in the supply
chain of goods and services, nor privy to the conditions stipulated in such agreements.
They are therefore not able to link the purchase conditions they are exposed to in retail
markets to a particular malfunctioning of the vertical supply chain or even less to the safe
harbour created by the VBER.

The aforementioned reasons explain the limited participation of consumers and consumer
associations, despite the Commission having actively reached out to many of them to
solicit their participation notably in the workshop, and why it did not have any
meaningful impact on the results of the evaluation.

5. ANALYSIS AND ANSWERS TO THE EVALUATION QUESTIONS

This section presents the assessment of the VBER, together with the Vertical Guidelines,
based on the five evaluation criteria (effectiveness, efficiency, relevance, coherence and
EU added value).

This section is structured as follows: Section 5.1 describes the main market
developments that occurred during the period under evaluation. Section 5.2 answers the
evaluation questions set out in section 3 above for the VBER, together with the Vertical
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Guidelines, as a whole. Section 5.3 sets out the areas for which the evaluation has shown
that the VBER, together with the Vertical Guidelines, is not functioning well or not
functioning as well as it could, including the underlying reasons.

5.1. Market developments since the adoption of the VBER

Since the adoption of the VBER, together with the Vertical Guidelines, in 2010, there
have been a number of market developments affecting the supply and distribution of
goods and services, which are in particular linked to the increasing digitalisation of the
economy.

The Digital Single Market strategy adopted in 2015 recognised that the global economy
was rapidly becoming more digitalised and outlined several key actions under three
pillars, by means of which the Commission envisaged to create a Digital Single Market.”
One of these pillars related to ensuring better access for consumers and businesses to
goods and services via e-commerce across the EU. In addition to a number of legislative
initiatives under this pillar, the Commission decided to launch a sector inquiry in May
2015 into e-commerce in consumer goods and digital content in the EU. The e-commerce
sector inquiry allowed the Commission to obtain an overview of market trends and gather
evidence on barriers to competition in e-commerce. It also allowed the Commission to
understand the prevalence of certain business practices and their rationale, and ultimately
to identify priorities for enforcing the EU competition rules. The results of the e-
commerce sector inquiry, which cover the period from 2005 to 2015, are summarised in
section 5.1.1 below.

As part of the evaluation of the VBER, together with the Vertical Guidelines, the
Commission commissioned an evaluation study in order to, among other things,
understand how markets have evolved since the e-commerce sector inquiry, as well as to
cover other sectors and offline trade, thus complementing the findings of the e-commerce
sector inquiry. The relevant results of the evaluation study are summarised in section
5.1.2 below.

In addition, and in part as a follow-up to the e-commerce sector inquiry, the Commission
took enforcement action against a number of anti-competitive vertical agreements, with a
particular focus on business practices that have evolved or become widespread as a result
of increased e-commerce during the last decade. An overview of relevant cases is
provided in section 5.1.3 below.

Enforcement action against vertical restrictions was also taken at national level. Between
1 June 2010 and 1 January 2020, NCAs reported 391 cases concerning vertical
agreements. Moreover, six NCAs also issued guidance related to vertical restrictions. An
overview of national cases and policy initiatives is provided in section 5.1.4 below.

® Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, "A Digital Single Market Strategy
for Europe", COM(2015) 192 final.
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It should also be noted that during the last years there have been increasing discussions
about the compatibility of sustainability agreements with Article 101 of the Treaty. Given
that no specific issue in relation to sustainability agreements in the vertical supply chain
was identified during the evaluation, this development is not reflected in the Staff
Working Document. However, in line with the objectives of the European Green Deal,”
which is one of the priorities for this Commission mandate and which aims to make the
EU's economy sustainable by turning climate and environmental challenges into
opportunities across all policy areas, any related issues may be taken into account when
considering next steps.

5.1.1. The main findings of the e-commerce sector inquiry

The final report of the e-commerce sector inquiry was published in May 2017.”® The
results of the sector inquiry, which cover the period from 2005 to 2015, confirmed that
the growth of e-commerce over the preceding decade and in particular the increase in
price transparency and thus price competition with regard to consumer goods sold in an
online environment had a significant impact on businesses’ distribution strategies and
consumer behaviour.

First, price transparency increased with online trade, since consumers are able to
instantaneously obtain and compare product and price information online and to switch
swiftly from one channel to another (i.e. from online to offline and vice versa). While
this allows consumers to find the best deal, it may also result in free-riding behaviour,
since consumers can use pre-sale services provided by brick-and-mortar shops before
purchasing the product online (i.e. free-riding on offline services that are not provided
online) or search for and compare products online before purchasing in brick-and-mortar
shops (i.e. free-riding on online services that are not provided offline).

Second, the ability to compare the prices of goods and services across online retailers
leads to increased price competition affecting both online and offline sales. While such
increased price competition has beneficial effects for consumers, it may affect
competition on parameters other than price, such as quality, brand and innovation.

Third, increased price transparency allows businesses to monitor more easily the prices at
which their goods or services are distributed and the prices of competitors. Due to the
increasing availability of automated pricing software, detecting low-price offers takes a
matter of seconds and manufacturers are increasingly able to monitor and influence

" See https://ec.europa.eu/info/strateqy/priorities-2019-2024/european-green-deal _en. The "Farm to Fork

Strategy" is one of the actions launched by the Commission in order to achieve the objectives of the
European Green Deal in the agriculture sector. For further information, see:
https://ec.europa.eu/food/farm2fork _en#:~:text=The%20Farm%20t0%20Fork%20Strateqy%20is%20at
%20the%20heart%200f,%2C%20healthy%20and%20environmentally%2Dfriendly. &text=The%20Far
mM%20t0%20Fork%20Strategy%20aims%20to%20accelerate%200ur%20transition,neutral%200r%20p
ositive%20environmental%20impact.

"8 For further background, see section 4.1.6 above.
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retailers’ price setting. The availability of real-time pricing information may also lead to
automated price coordination.

Fourth, alternative online distribution models such as online marketplaces have made it
easier for retailers to access customers. By using these third-party platforms, small
retailers may, with limited investments and effort, become visible to potential customers
and sell products to a large customer base and in multiple Member States. This may
however clash with the distribution and brand strategies of manufacturers, in particular
where they perceive sales through online marketplaces as potentially harmful for their
business (e.g. because they consider that the image of their brand is not protected or the
level of service is not sufficient).

These market developments have significantly affected the distribution and pricing
strategies of both manufacturers and retailers. As a reaction to notably the increased price
transparency and price competition, manufacturers have sought greater control over their
distribution networks, with a view to better controlling price and quality. To that end,
manufacturers have started implementing in particular the following strategies:

e A large proportion of manufacturers have started to sell their products directly to
consumers through their own online retail shops, thereby competing increasingly
with their distributors.

e Manufacturers have made increasing use of selective distribution systems, under
which products and services can only be sold by pre-selected and explicitly
authorised resellers, thus allowing manufacturers to better control their distribution
networks, in particular in terms of the quality of distribution but also price.

o Manufacturers have made increasing use of contractual restrictions to better control
the distribution of goods. Depending on the manufacturer’s business model and
strategy, such restrictions may take various forms such as pricing restrictions,
marketplace (platform) bans, restrictions on the use of price comparison tools and the
exclusion of pure online players from distribution networks.

As regards digital content, the results of the e-commerce sector inquiry indicated that
online transmission (i.e. the possibility for consumers to access digital content online)
has changed the way in which digital content is accessed and consumed. The results also
confirmed that the availability of licences from content copyright holders is essential for
digital content providers and a key factor determining the level of competition in the
market. The results also pointed to certain licensing practices that may make it more
difficult for new online business models and services to emerge. One of the key findings
of the e-commerce sector inquiry in this regard was that almost 60% of digital content
providers who participated in the inquiry contractually agreed with right holders to geo-
block access to their content, thus preventing consumers from accessing digital content
available online in other EU Member States.
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5.1.2. The main findings of the evaluation study

The evaluation study aimed, among other things, to complement the findings of the
e-commerce sector inquiry and gather relevant information for other sectors, given that
the VBER, together with the Vertical Guidelines, applies not only to online sales of
consumer goods and digital content, but also to supply and distribution agreements in
other areas of the economy, both online and offline. For that purpose, the evaluation
study included a survey on the evolution of distribution models for various goods and
services over the last ten years, complemented by three case studies about business
models of online platforms. In addition, it included a survey of the purchasing behaviour
of European consumers to gather information about consumer behaviour across the
different stages of the consumer purchasing journey and notably how consumers interact
with different sales channels, as well as the relative importance of these sales channels
and possible free-riding issues between offline and online channels, different offline
channels or different online channels.

First, the findings of the evaluation study show that, since the adoption of the VBER and
the Vertical Guidelines, the development with the biggest impact on distribution models
was the growth of online sales and online marketplaces. In fact, online purchasing is
increasingly popular among consumers for a wide range of products. Overall, as depicted
in Figure 2, the share of individuals purchasing online has increased by 100% since
2008."

FIGURE 2 : SHARE OF INDIVIDUALS PURCHASING ONLINE IN THE LAST 3 MONTHS — EU 28.
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SOURCE : EVALUATION STUDY ANNEX IX

In most of the sectors under analysis, consumers can now purchase the desired products
and services through a variety of different channels such as offline and online shops,
marketplaces and other online platforms. As reported in the evaluation study, for the four

¥ See section 4.3.1 of the evaluation study.
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categories of products selected for the survey of consumer purchasing behaviour, search
engines, online marketplaces, and price comparison tools are particularly important for
consumers who purchase online. At least one of these three channels was used by 35% of
all consumers and 59% of the consumers who purchased online for cosmetics and hair
care, by 39% of all consumers and 53% of the consumers who purchased online for
clothing and shoes, by 60% of all consumers and 84% of the consumers who purchased
online for house and garden equipment and by 68% of all consumers and 80% of the
consumers who purchased online for consumer electronics and large electrical
appliances.

FIGURE 3 : USE OF SEARCH ENGINES, ONLINE MARKETPLACES, AND PRICE COMPARISON TOOLS
THROUGHOUT THE CUSTOMER JOURNEY — COSMETICS AND HAIR CARE

Share of consumers using ... in at least one of the three phases of the customer
journey (inspiration, information & evaluation, purchase)

Search engine Price comparison Online At least one of
toals marketplaces those channels

(search engine,
price comparison

tool, online
marketplace)
All consumers (online 16% 8% 23% 35%
and offline purchases)
(N=7959)
Consumers who 23% 13% 43% 59%
purchased online
(N=3971)

SOURCE: EVALUATION STUDY, TABLE 3-37

FIGURE 4 : USE OF SEARCH ENGINES, ONLINE MARKETPLACES, AND PRICE COMPARISON TOOLS
THROUGHOUT THE CUSTOMER JOURNEY — CLOTHING AND SHOES

Share of consumers using ... in at least one of the three phases of the
customer journey (inspiration, information & evaluation, purchase)

Search Price Online At least one of
engine comparison marketplaces thase channels
tools (search engine,
price comparison
tool, online
marketplace)
All consumers (online and offline 14% 8% 289% 39%
purchases)
(N=8136)
Consumers who purchased online 18% 10% 40% 53%
(N=5370)

SOURCE: EVALUATION STUDY, TABLE 3-38
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FIGURE 5 : USE OF SEARCH ENGINES, ONLINE MARKETPLACES, AND PRICE COMPARISON TOOLS
THROUGHOUT THE CUSTOMER JOURNEY — HOUSE AND GARDEN EQUIPMENT

Share of consumers using ... in at least one of the three phases of the
customer journey (inspiration, information & evaluation, purchase)

Search Price Online At least one of
engine comparison marketplaces those channels
tools (search engine,
price comparison
tool, online
marketplace)
All consumers (online and offline 24% 16% 47% 60%
purchases)
(N=6497)
Consumers who purchased online 31% 21% T1% 84%
(N=3786)

SOURCE: EVALUATION STUDY, TABLE 3-39

FIGURE 6 : USE OF SEARCH ENGINES, ONLINE MARKETPLACES, AND PRICE COMPARISON TOOLS
THROUGHOUT THE CUSTOMER JOURNEY — CONSUMER ELECTRONICS AND LARGE ELECTRICAL
APPLIANCES

Share of consumers using ... in at least one of the three phases of the
customer journey (inspiration, information & evaluation, purchase)

Search Price Online At least one of
engine comparison marketplaces those channels
tools (search engine,
price comparison
tool, online
marketplace)
All consumers (online and offline 28% 21% 50% 68%
purchases)
(N=6733)
Consumers who purchased online 31% 25% 63% 80%
(N=4866)

SOURCE: EVALUATION STUDY, TABLE 3-40

The more complex the purchase, the greater appears to be the importance of these online
channels. For purchases of cosmetics and hair care products or clothing items and shoes,
the percentage of those who use the services offered by search engines, online
marketplaces, and price comparison tools, including to obtain information on the best
price, is lower than for purchases of house and garden equipment or consumer electronics
and large electrical appliances.®* The survey also found that while the price still has a

80 See section 3.3.7 of the study on consumer purchasing behaviour in Europe. Consumers who purchased
cosmetics and hair care products and checked for the best price most notably tended to use search
engines (26%), online marketplaces (18%), or price comparison apps or websites (18%). Also, online
and offline stores of retailers selling multiple bands are used by at least 15% and 14% of the consumers,
respectively. Consumers who purchased clothing items and shoes and checked for the best price most
notably tended to use search engines (25%) or online marketplaces (22%). Physical (brick-and-mortar)
stores of retailers selling multiple brands were less widely mentioned by consumers as a channel used
to check for the best prices, compared to consumers who bought cosmetics and hair care products.
Consumers who purchased house and garden equipment and checked for the best price most notably
tended to use search engines (34%), online marketplaces (25%), or price comparison apps or websites
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strong impact on consumer decisions regardless of the product purchased, consumers
also gather other types of information that are incorporated into the decision-making
process (e.g. product information, brand and retailer information).®

The evaluation study also found that today’s consumer journey is a fluid omni-
channel process whereby consumers change easily (i) within the online channel
(i.e. between online retailers and online platforms), (ii) between online and brick-and-
mortar distributors, (iii) within the brick-and-mortar channel (i.e. between offline
retailers) and (iv) between mono-brand and multi-brand retailers. Within such a context,
consumers expect to have a continuous omni-channel experience. In response to this
changing consumer behaviour and in order to meet consumer expectations, businesses
seek to create a seamless omni-channel environment for consumers.®

As regards online marketplaces, the findings of the evaluation study show that platform
business models appear to be evolving over time. Overall, businesses pursue different
diversification strategies, with the aim of redistributing risks and achieving positive
economies of scale and synergies. Today, many platforms take on a dual role, acting as
both an intermediary service provider and a retailer. For instance, Amazon and Zalando
do not only grant third-party sellers access to their platforms by offering intermediary
services in exchange for a commission, but also act as retailers selling products they
source from suppliers, manufacturers or brands at wholesale level on the same platform
in competition with the third-party sellers that use their platform. The selection of third-
party sellers that will be permitted access can vary greatly depending on the way the
platform is organised. For instance, in some marketplaces sellers (even those selling
competing products) are admitted as long as they satisfy certain general conditions. In
other marketplaces, it is more likely that platforms will select sellers whose products
complement the existing basket of products available on the platform. Also platforms that
only provide services follow the trend of diversifying their business model. For example,
Uber is expanding its business model from offering rides for individuals and companies
to also offering services such as food delivery or the rental of new means of mobility
(such as eBikes). All these business models involve an increase in the number of
contractual relationships, including an increased use of vertical agreements.

Second, the evaluation study also confirmed the increased use of selective distribution
systems during the last ten years, which is in line with the results of the e-commerce
sector inquiry. Selective distribution agreements are among the most common vertical
agreements that can be found in the Member States analysed in the evaluation study.
According to the interviewed manufacturers and retailers, this type of distribution model

(29%). Review pages also seem to play a role for this product category. Consumers who purchased
consumer electronics and large electrical appliances and checked for the best price most notably tended
to use search engines (36%), online marketplaces (30%), or price comparison apps or websites (29%).
Review pages also seem to play a role for this product category.

81 See section 3.3.9 of the study on consumer purchasing behaviour in Europe.

82 See section 4.3.1 of the study on consumer purchasing behaviour in Europe.
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is quite common in all countries and across a wide range of sectors, but it is most
prevalent in the clothing, sporting goods, luxury goods, household appliances and
cosmetics industries.

The economic literature identifies a number of possible pro-competitive effects of
selective distribution systems. In particular, such systems may help addressing possible
free-rider problems by encouraging retailers to provide valued sales services,
incentivising them to maintain and support the brand image, supporting the launch of
new products and protecting them in making relationship-specific investments. However,
they may also lead to anti-competitive effects such as facilitating collusion at supplier
level and preventing specific retailers from offering certain products (i.e. foreclosure at
retailer level). The actual effects of selective distribution systems on consumer welfare
depend on the specific market circumstances. According to the companies interviewed in
the context of the evaluation study, the most common motivations behind the
implementation of selective distribution networks are to protect the brand image and to
offer a better customer experience.

The features of selective distribution systems (i.e. the selection criteria and requirements
imposed on authorised distributors), however, do not seem to have changed much over
the last ten years. The only notable change concerns the increasing use of criteria
regarding online sales, which are seen by stakeholders as nothing more than the
adaptation of the existing brick-and-mortar criteria to an e-commerce context. This is due
to the growth of e-commerce in the sectors where selective distribution is more prevalent,
which confirms the findings of the e-commerce sector inquiry.

According to the companies interviewed in the context of the evaluation study, selective
distribution is most often based on qualitative criteria. That said, quantitative criteria,
used in combination with qualitative criteria, are also quite prevalent. Among the criteria
reported, manufacturers most often require pre-sale and post-sales advice to the
customer, product-specific training and the obligation for the retailer to buy a minimum
number of units of the contract product(s). The requirement to have at least one brick-
and-mortar store is also commonly found, as well as the need to comply with quality
requirements for online sales. In contrast, retailers reported that the requirement to have
at least one brick-and-mortar store is the most common obligation, followed by the
requirement to offer pre-sale and post-sales advice to the customer and the obligation for
the retailer to buy a minimum number of units of the contract product(s).

As regards the objectivity and transparency of the criteria for joining a selective
distribution network, the evaluation study shows that these seem to vary according to the
strategy of the individual supplier. The selection criteria can be either displayed on the
supplier’s website or shared upon request, or they may not be shared at all. Retailers
across industries often have imperfect knowledge of the criteria on the basis of which
they are selected or rejected as an authorised distributor.

As regards the use of specific vertical restrictions relating to online sales in selective
distribution systems, the evaluation study shows that, due to the expectation of
consumers to have a seamless omni-channel experience, suppliers usually set criteria that
must be used in all (online and offline) distribution channels. Manufacturers often require
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that all marketing materials used by their retailers have to be either provided or pre-
approved by them. Often, qualitative requirements for advertising pursue the same
objectives as other requirements relating to the sale of branded products. This includes,
according to stakeholders, the need to maintain for instance the luxury and/or quality
image of the advertised products and requirements on the environment in which those
products are advertised. Nevertheless, the evaluation study found that in the majority of
cases, retailers and wholesalers were not subject to any online sales restrictions (such as
restrictions on sales through marketplaces or restrictions on the use of price comparison
websites). The evaluation study however also found that the VBER, together with the
Vertical Guidelines, does not provide sufficient clarity on the assessment of these types
of restrictions, which have become more prevalent over time.

Third, the findings of the evaluation study show that the e-commerce growth also had
an impact on exclusive distribution networks. Whereas previously territorial
exclusivity was fairly straightforward in its application, nowadays e-commerce makes it
easier for buyers to reach sellers outside their territory (and vice-versa). This
development has increased the relevance of the distinction between active and passive
sales, with only restrictions on the latter being prohibited in the context of exclusive
distribution under the current rules. This is because the competitive pressure resulting
from passive sales by distributors and retailers located in other territories increases the
need perceived by suppliers to be able to restrict such passive sales, in addition to the
currently (and only partially) allowed restriction of active sales. The evaluation study
therefore indicated that distribution models which rely on territorial sales restrictions are
becoming less viable. As a result, suppliers seem to be moving away from exclusive
distribution models, at least at retail level, and shifting towards other distribution models
such as selective distribution. Nevertheless, exclusive distribution models remain
relevant in certain sectors (like specialised electronics (e.g. medical lab equipment),
industrial machinery, or frozen products) and at wholesale level.

Fourth, the evaluation study also analysed retail parity clauses. Although the study did
not target a specific sector, its findings focus on the hotel industry, as this was the main
sector that participated in the relevant interviews. The findings of the evaluation study
show that distribution models in the hotel industry have changed radically since 2009,
when online travel agencies (“OTAs”) started to play a major role in the market.
Stakeholders thus reported that it has become a necessary condition for all hotels to be
visible on these OTAs. The findings of the evaluation study also show that retail parity
clauses are common in the agreements between OTAs and hotels. Evidence gathered
from the stakeholder interviews suggests that these clauses are more frequently applied in
the hospitality sector and in mass markets (i.e. goods produced in large quantities that do
not have the features of luxury products).

According to the evidence gathered in the evaluation study, retail price parity clauses
may be requested by retailers to avoid continuous price negotiations with manufacturers
and maintain a competitive price for the products concerned. This seems to be the case in
the mass market segment. Retail price parity clauses may also be imposed by the
platform itself, as is the case in the hotel industry. In this context, the study pointed out
that platforms such as OTAs aggregate a large amount of data and provide customers
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with information, which would be otherwise difficult for these customers to obtain when
making purchasing decisions. At the same time, the market power of sellers in such a
context is strongly reduced.

Fifth, the evaluation study also included a study of the consumer purchasing
behaviour in Europe. The study traced customer journeys for four product categories,
namely (i) consumer electronics and large electrical appliances, (ii) house and garden
equipment, (iii) clothing and shoes, as well as (iv) cosmetics and hair care, in an online
survey covering six EU Member States (i.e. France, Germany, Hungary, Italy, Poland,
and Sweden). To complement the survey, the study included a literature review, an
analysis of Google Trends data for each product category and an analysis of
GlobalWebIndex data providing time-series insights into consumer purchasing
behaviour.

The study confirmed that over the last years, the number of different distribution or sales
channels used by suppliers to promote their products to a wide range of consumers has
increased, leading to a more prevalent multi-channel sales approach. According to the
literature, this multi-channel sales approach has a positive effect since it satisfies
consumers’ shopping needs better, as they can choose the channels that are most
convenient for them and best fit their needs. Also retailers and manufacturers can benefit
from the fragmentation of sales channels. By using several sales channels, retailers can
distribute their costs more effectively than by focussing on just one sales channel and at
the same time increase sales. Despite the positive effects of such a multi-channel
environment, there is however much discussion about free-riding in this context, which
can be a negative consequence of today's multi-channel sales environment.

Nowadays, consumers tend to make complementary use of several online as well as
offline sales and information channels during the entire purchasing process, which can be
divided into three main stages: inspiration, information and evaluation, and purchase. In
the first and second phase, the consumer will recognise a need, get inspired and
eventually narrow down the choice of purchase by searching for information about price,
physical attributes and availability. In the purchase phase, the consumer ultimately
selects the preferred brand and retailer, and finalises the buying process. How exactly
consumers behave in the purchasing process can depend on a variety of factors. These
include (but are not limited to) the following factors: product characteristics, frequency
of purchase, consumer involvement, order value (price), type of consumer (consumer of
brand or retail primacy kind), socio-demographic characteristics, or personal preferences.

The findings of the survey did not only show that consumers who bought different types
of products behaved differently, but also that the behaviour of individual groups of
consumers who bought the same product varied considerably. For instance, the survey
found that consumers tended to spend more effort and were more highly involved in the
product and purchasing process when they were about to spend more money. The same
applies to less frequent purchases. For consumers who bought consumer electronics and
large electrical appliances, this included considering a wider range of information in the
decision-making process and consulting a greater number of different types of channels
to obtain the relevant information. Consumers who bought a clothing item, shoes,
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cosmetics or hair care products spent less on their products, were particularly less
involved, and indicated a lower number of channels used to find information. Even
among consumers who bought the same type of product, the study repeatedly found that
those consumers who paid the least for their product, or who have been less involved,
were more likely to invest less effort in the buying process.

Regardless of the type of product purchased, the survey found that most consumers
gathered price or product information. A slightly smaller percentage of consumers
gathered information about retail outlet services or the brand. The differences in shares of
consumers gathering price information, product information, brand information, or
information about retail outlet services were only minor, which leads to the assumption
that all these types of information were decisive in the purchasing process. This
assumption is confirmed by other studies analysed in the literature review. For example,
recent studies found that although price has a significant influence on the purchase
channel ultimately used, product quality, delivery times, information and support are just
as important in the decision-making process. Nevertheless, the results of the survey also
show that checking for the best price was particularly common for very expensive
products like those purchased from the categories house and garden equipment as well as
consumer electronics and large electrical appliances. The survey also analysed the
reasons for which consumers chose a specific retail outlet or brand. The brand was
chosen mainly for the quality of its products or for the combination of price and quality.
In general, a majority of consumers in the individual product groups tended to cite price
as the reason for their choice of retailer. However, at the same time, 70-77% of the
consumers who bought products in the respective product groups did not consider price
to be a decisive criterion for selecting the retail outlet, or at least not the only criterion.

The survey found that online channels play a major role in the information and
evaluation phase, regardless of the product category. Internet websites and applications
were among the most widely used. The usage pattern of specific internet websites and
applications varied depending on the products that consumers purchased. The results of
the secondary data showed that consumers integrate online marketplaces, price
comparison tools and search engines strongly into the purchasing process. The share of
individuals using these services has increased steadily over the years. Furthermore, social
media, messaging services and voice assistants gradually start to play a role in consumer
purchasing journeys as well. Also mobile devices play an important role in the
purchasing process nowadays. In recent years, the proportion of consumers making
purchases via their mobile devices has increased, while the share of consumers making
purchases via personal computers and laptops has decreased.

According to data provided by GlobalWeblndex,®® the most used channel for today’s
brands and product discovery (see Figure 7) and for gathering information on brands,
products and services (see Figure 8) are search engines, as shown below.

8 For more details on this data, see section 3.7 of the study on consumer purchasing behaviour in Europe.
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FIGURE 7 : SOURCES OF BRAND AND PRODUCT DISCOVERY — EU MEMBER STATES AND UNITED
KINGDOM (IN %)
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FIGURE 8 : SOURCES USED TO ACTIVELY LOOK FOR INFORMATION ON BRANDS, PRODUCTS, AND
SERVICES — EU 27 AND UNITED KINGDOM (IN %)
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The keywords used when searching with search engines also give an indication of which
information is important to consumers. According to the study results, consumers
predominantly used keywords containing product names, brand names or product-
specific keywords. The analysis of Google Trend data yielded similar results. For several
years now, consumers have been using more product-specific search queries compared to
brand or retail related searches for almost all types of products considered.

As regards possible free-riding concerns, the survey results show that a large proportion
of consumers use online and offline channels in combination, constantly changing
between both types of channels. Furthermore, the study shows that there is a high share
of consumers who use the same type of channel (online or offline) for completing the
transaction which they used in the pre-purchase phase.

The use of different channels across the customer journey could give rise to free-riding
behaviour. The study finds in this regard that among all purchases and product categories
under consideration, free-riding between online and offline channels is only relevant for
about 2-15% of all consumers/purchases, depending on the product. Free-riding between
different types of online channels is relevant to an even lesser extent, with 1-9% of all
purchases affected, depending on the product. In contrast, there is a slightly higher
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potential for free-riding within the same type of online channel, with 3-25% of all
purchases affected, again depending on the product. These figures suggest that the level
of free-riding is modest between online and offline channels, while being slightly more
important across and within online channels.

It should be noted that these figures are approximations based on the percentage of
consumers or purchases that could be affected by free-riding activities of distributors. For
this purpose, the consumer survey identified specific behaviour that is consistent with
free-riding by calculating the share of purchases for which consumers gathered
information via one channel but purchased from a completely different channel,
primarily because of the lower price. The consumer survey was, however, not able to
determine whether consumers acted in this way intentionally or whether it was a natural
result of the purchasing process, and whether the specific services chosen by consumers
actually provided different levels of information or service. Finally, it should be
highlighted that a consumer survey cannot offer insights about the actual impact of free-
riding behaviour on suppliers and the incentives to invest of affected distributors.?*

5.1.3. The Commission’s enforcement action regarding vertical restrictions

In part as a follow-up to the e-commerce sector inquiry, the Commission took
enforcement action against a number of anti-competitive vertical agreements, with a
particular focus on business practices that have evolved or become widespread as a result
of increasing e-commerce during the last decade.

The relevant prohibition decisions, which are briefly summarised below, provide
examples of vertical restrictions imposed by suppliers with a view to reducing the
competitive pressure from online sales (e.g. consumer electronics cases and Guess) and
artificially segmenting markets to the detriment of consumers (e.g. Pioneer, Guess,
licensed merchandise cases and Melia). Moreover, the Guess case is illustrative of the
increasing trend towards vertical integration on the supply side, which already figured
among the findings of the Commission’s e-commerce sector inquiry. The resulting direct
competition with their distributors provides suppliers with incentives to limit competition
at retail level, notably in the context of a selective distribution, e.g. by restricting
authorised distributors from advertising and selling the contract products online in order
to provide their own direct online sales channel with a distribution advantage. In
addition, the consumer electronics cases show how the growing e-commerce
environment allows manufacturers to easily monitor prices and to swiftly intervene to
dampen price pressure. They also illustrate how a targeted intervention by the supplier
against a few (low-price) benchmark retailers can be sufficient to achieve a re-alignment
of the overall online prices for the respective products across the market due to the online
retailers’ use of pricing software (based on algorithms). It is also worth noting that the
use of resale price maintenance by the manufacturers in these cases did not seem to be
driven by concerns about a suboptimal level of service provision, but rather by the desire

8 See section 4 of the study on consumer purchasing behaviour in Europe, p. 264.
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to correct the price level for the products concerned without any service enhancing
considerations.

On 24 July 2018, the Commission fined consumer electronics manufacturers Pioneer,
Denon & Marantz, Philips and Asus for imposing fixed or minimum resale prices
on online retailers for widely used consumer electronics products such as kitchen
appliances, notebooks and hi-fi products. ® The four manufacturers intervened
particularly against online retailers who offered their products at low prices. When those
retailers did not follow the prices requested by manufacturers, they faced threats or
sanctions such as the blocking of supplies. The investigations showed a wide use by
retailers of pricing algorithms that automatically adapt their retail prices to those of
competitors, due to which the pricing restrictions imposed on low-pricing online retailers
typically had a broader impact on overall online prices for the respective consumer
electronics products. Moreover, the investigations showed that the use of sophisticated
monitoring tools allowed the manufacturers to effectively track the setting of resale
prices in their distribution network and to intervene swiftly in case of price decreases.
The price interventions limited effective price competition between retailers and led to
higher prices with an immediate effect on consumers.

On 17 December 2018, the Commission fined the clothing company Guess for
restricting retailers in its selective distribution system from certain online selling
and advertising activities and from selling cross-border to consumers in other
Member States (so-called geo-blocking).* The investigation showed the use by Guess
of a number of restrictions that were directly related to the growth of e-commerce. More
specifically, Guess restricted its authorised retailers chosen on the basis of quality criteria
from (i) using the Guess brand names and trademarks for the purposes of online search
advertising, (ii) selling online without a prior specific authorisation by Guess, for which
the company had full discretion and which was not based on any specified quality
criteria, (iii) selling to consumers located outside the authorised retailers’ allocated
territories, (iv) cross-selling among authorised wholesalers and retailers and
(v) determining their resale prices independently. These practices allowed Guess to
partition European markets and maintain artificially high retail prices, in particular in
Central and Eastern European countries, to the detriment of European consumers.

In 2019 and 2020, the Commission fined Nike,®” Sanrio® and NBC Universal®® for
restricting sales of licensed merchandising products featuring respectively some of

% See Commission press release of 24 July 2018, IP  18/4601, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_18 4601. A non-confidential version of the
prohibition decisions is available on DG Competition's website.

8 See Commission press release of 17 December 2018, IP 18/6844, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_18 6844. A non-confidential version of the
prohibition decision is available on DG Competition's website.

8 See Commission press release of 25 March 2019, IP 19/1828, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_19 1828. A non-confidential version of the
prohibition decision is available on DG Competition's website.
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Europe's best-known football clubs and federations for which Nike held a licence, Hello
Kitty or other characters owned by Sanrio and the Minions, Jurassic World and other
images and characters from NBC Universal's films. The restrictions used by the three
companies consisted in particular of (i) direct measures restricting out-of-territory sales
by licensees (e.g. clauses explicitly prohibiting these sales and obligations to notify out-
of-territory sales to the licensor), (ii) direct measures restricting online sales and,
(iii) indirect measures to implement or encourage compliance with the sales restrictions
(e.g. threatening licensees with ending their contract if they sold out-of-territory and
carrying out audits). Nike and NBC Universal also used other restrictions such as (iv) an
obligation on licensees to pass on the out-of-territory sales restrictions to their customers
(both Nike and NBC Universal) and (v) direct measures restricting sales beyond
allocated customers or customer groups (NBC Universal). These practices partitioned the
Single Market and prevented licensees in Europe from selling products cross-border and
across customer groups, to the ultimate detriment of European consumers.

On 21 February 2020, the Commission fined hotel group Melié for discriminating
between customers based on their place of residence in its hotel accommodation
agreements with tour operators.”® Melia’s standard terms and conditions contained a
clause which provided that the contracts were only valid for reservations by consumers
who were residents in specified countries. These agreements restricted the tour operators’
ability to sell hotel accommodation freely in all EEA countries and to respond to direct
requests from consumers who were residents outside the defined countries (i.e. active and
passive sales restrictions). As a result, consumers were not able to see the full hotel
availability or book hotel rooms at the best prices with tour operators in other Member
States, thus depriving them of the possibility to shop around for more choice and lower
prices, one of the core benefits of the Single Market.

In two other cases, the Commission accepted commitments offered by companies to
address the preliminary competition concerns raised by the Commission with regard to
certain distribution practices. The Commission decisions adopted in these two cases
rendered the commitments offered by the parties legally binding, but did not conclude on
whether the practices concerned amounted to an infringement of the EU competition
rules. These cases dealt with respectively under Article 102 and 101 of the Treaty
concerned the following vertical restrictions:

% See Commission press release of 9 July 2019, IP  19/3950, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_19 3950. A non-confidential version of the
prohibition decision is available on DG Competition's website.

8 See Commission press release of 30 January 2020, IP 20/157, available at

https://ec.europa.eu/commission/presscorner/detail/en/ip_ 20 157. A non-confidential version of the
prohibition decision is available on DG Competition's website.

% See Commission press release of 21 February 2020, IP  20/302, available at

https://ec.europa.eu/competition/antitrust/cases/dec_docs/40528/40528 410 6.pdf. A non-confidential
version of the prohibition decision is available on DG Competition's website.
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The commitment decision adopted on 4 May 2017 against Amazon related to most
favoured nation (""MFN"") clauses in Amazon's distribution agreements with e-book
publishers in Europe.”* These clauses required publishers to offer Amazon terms and
conditions which were similar to or better than those offered to Amazon’s competitors
and to inform Amazon about more favourable or alternative terms granted to Amazon's
competitors. The clauses covered not only price, but also other parameters that a
competitor might use to differentiate itself from Amazon such as alternative business
(distribution) models, innovative e-books or promotions. The Commission considered
that such clauses could make it more difficult for other e-book platforms to compete with
Amazon by reducing the ability and incentives of publishers and competing platforms to
develop new and innovative e-books and alternative distribution models. The
commitments address these concerns by binding Amazon to no longer enforce or
introduce these clauses in agreements with e-book publishers.

The commitment decisions adopted on 26 July 2016 against the film studio Paramount®?
and on 7 March 2019 against the broadcaster Sky UK and four other film studios
(Disney, NBC Universal, Sony and Warner Bros)® related to certain contractual
clauses in their film licensing agreements for the provision of pay-TV services in
Europe. These clauses, which also interact with IPR, prevented Sky UK from allowing
consumers outside the territory covered by its licence to access films via satellite or
online. They also required the film studios to ensure that other broadcasters were
prevented from making their pay-TV services available to consumers in the territory
covered by Sky UK's licence. The Commission considered that such clauses could
restrict the ability of broadcasters to accept unsolicited requests (i.e. passive sales) for
their pay-TV services from consumers located outside their licensed territory, thus
eliminating cross-border competition between pay-TV broadcasters and partitioning the
Single Market along national borders. The commitments made binding on Sky UK and
the film studios to address these concerns foresee that they will neither act upon nor
enforce these clauses in existing film licensing agreements for pay-TV services and
refrain from (re)introducing such clauses in film licensing agreements for pay-TV with
any broadcaster in the EEA.

The commitments decision against Paramount was appealed by Canal+, a French pay-TV
broadcaster, at the beginning of 2017. In its judgment of 12 December 2018, the General
Court dismissed the appeal in its entirety, confirming that the contractual clauses at stake
constituted passive sales restrictions amounting to a restriction of competition by

% See Commission press release of 4 May 2017, IP  17/1223, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_17 1223. A non-confidential version of the
prohibition decision is available on DG Competition's website.

% See  Commission press release of 26 July 2016, IP  16/2645, available at

https://ec.europa.eu/commission/presscorner/detail/en/IP_16 2645. A non-confidential version of the
commitments decision is available on DG Competition's website.

See Commission press release of 7 March 2019, IP 19/1590, available at
https://ec.europa.eu/commission/presscorner/detail/en/IP_19 1590. A non-confidential version of the
commitments decision is available on DG Competition's website.
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object.®* Canal+ appealed the judgment to the Court of Justice where the case is currently
pending.*

5.1.4. NCA enforcement and policy actions regarding vertical restrictions

Between 1 June 2010 and 1 January 2020, NCAs were very active enforcers in the area
of vertical agreements, with a total of reported 391 cases. Out of these 391 cases, 257
led to a finding by the responsible NCA or the competent national court. The reported
reasons for not pursuing the remaining cases were mainly insufficient evidence or the
removal of the vertical restrictions by the parties to the agreement before any final
decision by the NCA. Figure 9 provides a breakdown of these cases by NCA.

FIGURE 9 : BREAKDOWN OF CASES IN THE AREA OF VERTICAL RESTRICTIONS BY NCA

Number of cases (of
NCA/f court{s) which they led to a
decision)
AT Federal Competition Autharity 52 (52)
BE Belgian Competition Authority 4 (3)
BG Bulgarian Commission on Protection of Competition 24 (18]
| Y Cyprus Commission for the Protection of Competition 3 (3)
CZ The Office for the Protection of Competition 7 (8)
DE Bundeskartellamt 31 (1%
DK Danish Competition and Consumer Authority (DCCA)/ State 21 (20}
Prosecutor for Serious Ecenomic and International Crime
{SPSEI)/ City Courts and High Court
EE Estonian Competition Authority 6 (3]
EL Hellznic Competition Commission 5 (o)
ES Spanish National Autherity for Markets and Competition 18 (&)
FI Finnish Consumer and Competition Authority 3 (0)
FR. Autorité de la concurrence 32 (14)
HR. Croatian Competition Agency 15 (5]
HU Hungarian Competition Authority (GYH) 9 (8)
| Competition and Comsumer Protection Commission 2 (2)
. I Italian Competition Authority 77
LT Lithuamian Cempetition Council 9 (7)
Lu Conszil de la concurrence 3 (0}
LV Latvia Competition Council 6 (1)
MT Malta Competition and Consumer Affairs Authority 3 (3)
NL Authority for Consumers and Markets 1 (0}
PL Paolish Competition Authority {WOKIK) 10 {10)
FT Portuguese Competition Authority 14 (9]
RO Romanian Competition Council 17 {17)
SE Swedish Competition Authority 10{3)
| 51 Slovenian Competition Protection Agency 5 (4)
SK Antimonopoly Office of the Slovak Republic 41 (10)
UK Competition and Markets Authority [CMA)/ Competition 30 {20}
Appeal Tribunal {CAT)} and High Court
Total 392 (257)

SOURCE: EVALUATION STUDY, TABLE 2, P. 39.

% Judgment of 12 December 2018 in Case T-873/16, ECLI:EU:T:2018:904, Groupe Canal+ v
Commission.

% Case C-132/19 P, Groupe Canal+ v Commission.
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The reported cases span across 21 sectors.*® Out of the 391 reported cases, 210 cases
concerned resale price maintenance, which was thus the most investigated restriction
during the period in question. Figure 10 provides a breakdown of NCA cases by the type
of vertical restriction investigated.

FIGURE 10 : BREAKDOWN BY TYPE OF VERTICAL RESTRICTION INVESTIGATED

Price restrictions 222
Reszale price maintenance 210
Maximum resale price ry
Recommended reszle price i1

Selective distribution 64
Selective Distribution Metwork based on qualitative criteria 29
Selective Distribution Metwork based on quantitative criteria 13
Combination of both qualitative and guantitative criteria 9
Channelling or product mapping 3

Exclusive distribution 37

| Most-favoured nation (MFN) or parity clauses 20
Wholesale MFN 1
Wide retail MFN 12
MNarrow retail MFN 1k
Price MFN 13
Non-price MFN & |
Other restraints covered by the Vertical Guidelines io2
[ Single branding 30
Franchising 14
Exclusive supply 1%
Quantity forcing 4
Upfront access payments 2
Category management 1
Tying 1]

Other restraints not specifically addressed by the Vertical Guidelines 20%

' Total number of cases 302

SOURCE: EVALUATION STUDY TABLE 3, P. 40

In addition, several NCAs issued policy documents with regard to vertical
restrictions during the period concerned. In the context of the evaluation study, six
NCAs (i.e. AT, DE, SE, SK, NL and IE) reported that they had issued guidance in this
area.

In 2010, the Irish NCA issued a "Declaration dealing with Vertical Agreements and
Concerted Practices” in order to provide guidance to interested parties on how to assess
their vertical agreements so as to ensure that they can avail themselves of the exemption
provided for by the Declaration.”

% See evaluation study, Figures 3, 4, 5, 6 and 7 in Annex IV, p. 204-208.

7 See https://www.ccpc.ie/business/enforcement/civil-competition-enforcement/declarations/vertical -
agreements-concerted-practices/.
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In July 2014, the Austrian NCA published guidance in order to provide information and
foster the prevention of resale price restrictions, as well as to facilitate compliance with
competition law, especially for SMEs.* The guidance deals notably with resale price
maintenance and contains a code of conduct for suppliers and dealers as well as an
orientation guide for SMEs with an illustrative list of behaviours that the Austrian NCA
would generally consider as raising competition concerns from an antitrust perspective.

In 2015, the Slovak NCA issued guidance on vertical agreements in order to increase
legal certainty and the general knowledge of the rules among SMEs. The guidance
follows the approach of the Commission’s Vertical Guidelines.*

In 2016, the Swedish NCA issued an interactive guide in order to help companies self-
assess their vertical agreements, in line with the approach of the Commission’s Vertical
Guidelines.'®

In 2017, the German NCA issued guidance with the aim of explaining to businesses, also
with the help of practical examples, the background, purpose and scope of the prohibition
of vertical price fixing in the brick-and-mortar food retail sector.'™

In 2019, the Dutch NCA issued Vertical Guidelines in order to explain how it assesses a
number of common arrangements between suppliers and buyers. ® The guidelines
primarily target businesses, trade organisations and their advisors with a view to
facilitating the self-assessment of their vertical agreements with competition law, in line
with the approach of the Commission’s Vertical Guidelines. The guidelines also contain
an example of an online advertising restriction, by which a supplier restricts its
distributors in their ability to advertise on online search engines.*®®

5.2. Answers to the evaluation questions regarding the VBER, together with the
Vertical Guidelines, as a whole

This section answers the evaluation questions regarding the VBER, together with the
Vertical Guidelines, as a whole in relation to the evaluation criteria of effectiveness (see

% See

https://www.bwb.gv.at/fileadmin/user upload/PDFs/PDFs3/BWB_Standpoint on Resale Price Main
tenance_english.pdf.

% See https://www.antimon.gov.sk/data/files/422 cielove-vertikalne-dohody-pohlad-pmu-sr.pdf.

See http://www.konkurrensverket.se/en/Competition/Aboutthecompetitionrules/Prohibitionagainstanti-
competitivecooperation/vertical-agreements/quidance-regarding-distribution-agreements/ and more
specifically, http://www.konkurrensverket.se/upload/Distribution-agreements/index.html .

101 See

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/Guidance note prohibition_vert
ical price fixing LEH.pdf? blob=publicationFile&v=2.

102 gee https://www.acm.nl/sites/default/files/documents/2019-07/guidelines-regarding-arrangements-

between-suppliers-and-buyers.pdf.

103 See as a background, the working paper published in 2019 "Price effects of non-brand bidding

agreements in the Dutch hotel sector", https://www.acm.nl/sites/default/files/documents/2019-
06/working-paper-acm-price-effects-of-search-advertisement-restrictions.pdf.
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http://www.konkurrensverket.se/upload/Distribution-agreements/index.html
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https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/Guidance_note_prohibition_vertical_price_fixing_LEH.pdf?__blob=publicationFile&v=2
https://www.acm.nl/sites/default/files/documents/2019-07/guidelines-regarding-arrangements-between-suppliers-and-buyers.pdf
https://www.acm.nl/sites/default/files/documents/2019-07/guidelines-regarding-arrangements-between-suppliers-and-buyers.pdf
https://www.acm.nl/sites/default/files/documents/2019-06/working-paper-acm-price-effects-of-search-advertisement-restrictions.pdf
https://www.acm.nl/sites/default/files/documents/2019-06/working-paper-acm-price-effects-of-search-advertisement-restrictions.pdf

section 5.2.1 below), efficiency (see section 5.2.2 below), relevance (see section 5.2.3
below), coherence (see section 5.2.4 below) and EU added value (see section 5.2.5
below).

5.2.1. Effectiveness

Evaluation Question 1 — What is the level of legal certainty that the VBER, together
with the Vertical Guidelines, provides for assessing whether vertical agreements and/or
specific clauses/restrictions are exempted from the application of Article 101 of the
Treaty and thus compliant with this provision?

What is the issue?

As explained in more detail in sections 1 and 2.3 above, one of the objectives of the
VBER, as an instrument that provides a safe harbour for certain categories of vertical
agreements, is to give legal certainty to stakeholders, making it easier for them to
perform the self-assessment required by the wider legal framework. The Vertical
Guidelines, insofar as they provide additional guidance on how to interpret the VBER
and how to apply Article 101 of the Treaty to vertical agreements, also aim to give legal
certainty to stakeholders in their assessment of vertical agreements.

The assessment of this objective seeks to determine whether the rules provide increased
legal certainty, as compared to a situation without them, but also whether there is room
for improvement in achieving the objective. In this context, it should be taken into
account that the VBER and the Vertical Guidelines cannot provide an absolute level of
legal certainty. In order to provide legal certainty, the conditions for the exemption must
be set out in a clear and comprehensible manner, which allows stakeholders to
understand those conditions and how they apply to their agreements, and therefore to
predict whether their agreements are covered by the exemption. At the same time, the
VBER covers a broad variety of sectors, business models, agreements and restrictions,
which change over time. When setting the conditions for the exemption, it is therefore
impossible to predict how markets will evolve and the type of restrictions that might
appear. Therefore, to ensure that the exemption remains future-proof, it necessarily has to
rely on conditions that require some interpretation in their application to specific cases.
Moreover, even though the Vertical Guidelines provide additional guidance on how to
apply the VBER and Article 101 of the Treaty, they cannot for the same reasons be
exhaustive in covering every possible type of agreement or restriction or in anticipating
future market evolutions.

In addition, it should be kept in mind when assessing this objective that the assessment
by stakeholders of the level of legal certainty provided by the rules may also depend on
the difficulties they encounter when applying the rules to their particular field of activity.
Therefore, the assessment of this objective relies not only on the stakeholders’ overall
perception of the level of legal certainty achieved by the rules as a whole, which reflects
their views on the usefulness of the exemption, but also pays particular attention to the
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specific areas of the rules for which stakeholders (even if only a few) consider that there
is uncertainty.'®

Even though the exemption relies on conditions that require some interpretation, notably
to allow its application to new types of vertical agreements or restrictions that might
appear after the adoption of the VBER, it cannot be excluded that subsequent market
developments may nevertheless lead to gaps in the exemption or a lack of clarity as to
how the exemption applies to new types of vertical agreements or restrictions. Therefore,
such market developments may affect the ability of the VBER, together with the Vertical
Guidelines, to increase legal certainty. Understanding how the market has developed
since the adoption of the intervention (see section 5.1 above) is therefore also important
for the assessment of effectiveness. In other words, the ability of the VBER, together
with the Vertical Guidelines, to meet its objectives is also dependent on how well it is
adapted to the evolution of the market since the adoption of the intervention.

What are the findings?

The evidence gathered in the evaluation suggests that the VBER, together with the
Vertical Guidelines, is overall a useful instrument that increases legal certainty as
compared to a situation without the VBER and the Vertical Guidelines. Nevertheless, the
evaluation identified certain provisions that, according to stakeholders, lack clarity, are
difficult to apply or no longer adapted to recent market developments, in particular as
regards the online environment. The evaluation also identified gaps in the rules and
areas of the rules that do not refer to case law issued since the adoption of the rules (e.g.
the CJEU’s Coty judgment). The evidence gathered in the evaluation suggests that these
issues affect the level of legal certainty provided by the VBER and the Vertical
Guidelines. Therefore, the objective of facilitating the enforcement work of the relevant
authorities and the stakeholders’ s