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EURO-MEDITERRANEAN AGREEMENT ESTABLISHING AN
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THE COMMISSION OF 26 JANUARY 1998 (98/238/EC, ECSC)'*
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CHAPTERII
COMPETITION AND OTHER ECONOMIC PROVISIONS

Article 36

1. The following are incompatible with the proper functioning of the Agreement, insofar
as they may affect trade between the Community and Tunisia:

(a) all agreements between undertakings, decisions by associations of undertakings and
concerted practices between undertakings which have as their object or effect the
prevention, restriction or distortion of competition;

(b) abuse by one or more undertakings of a dominant position in the territories of the
Community or of Tunisia as a whole or in a substantial part thereof;

(c) any official aid which distorts or threatens to distort competition by favouring cer-
tain undertakings or the production of certain goods, with the exception of cases in
which a derogation is allowed under the Treaty establishing the European Coal and
Steel Community.

2. Any practices contrary to this Article shall be assessed on the basis of criteria arising
from the application of the rules of Articles 85, 86 and 92 of the Treaty establishing the
European Community and, in the case of products falling within the scope of the Euro-
pean Coal and Steel Community, the rules of Articles 65 and 66 of the Treaty establish-
ing that Community, and the rules relating to state aid, including secondary legisla-
tion.

3. The Association Council shall, within five years of the entry into force of this Agree-
ment, adopt the necessary rules for the implementation of paragraphs 1 and 2.

Until these rules are adopted, the provisions of the Agreement on interpretation and
application of Articles VI, XVI and XXIII of the General Agreement on Tariffs and
Trade shall be applied as the rules for the implementation of paragraph 1(c) and related
parts of paragraph 2.
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4. (a) For the purposes of applying the provisions of paragraph 1(c), the Parties recog-
nize that during the first five years after the entry into force of this Agreement, any State
aid granted by Tunisia shall be assessed taking into account the fact that Tunisia shall be
regarded as an area identical to those areas of the Community described in Article
92(3)(a) of the Treaty establishing the European Community.

During the same period of time, Tunisia may exceptionally, as regards ECSC steel prod-
ucts, grant State aid for restructuring purposes provided that:

- itleads to the viability of the recipient firms under normal market conditions at the
end of the restructuring period,

- the amount and intensity of such aid are strictly limited to what is absolutely neces-
sary in order to restore such viability and are progressively reduced,

- the restructuring programme is linked to a comprehensive plan for rationalising
capacity in Tunisia.

The Association Council shall, taking into account the economic situation of Tunisia,
decide whether the period should be extended every five years.

(b) Each Party shall ensure transparency in the area of official aid, inter alia by reporting
annually to the other Party on the total amount and the distribution of the aid given and
by providing, upon request, information on aid schemes. Upon request by one Party, the
other Party shall provide information on particular individual cases of official aid.

5. With regard to products referred to in Chapter II of Title II:
- the provisions of paragraph 1(c) do not apply,

- any practices contrary to paragraph 1(a) shall be assessed according to the criteria
established by the Community on the basis of Articles 42 and 43 of the Treaty esta-
blishing the European Community, and in particular those established in Council
Regulation No 26/62.

6. If the Community or Tunisia considers that a particular practice is incompatible with
the terms of paragraph 1, and:

- is not adequately dealt with under the implementing rules referred to in paragraph
3,0r

- in the absence of such rules, and if such practice causes or threatens to cause serious
prejudice to the interest of the other Party or material injury to its domestic industry,
including its services industry,

it may take appropriate measures after consultation within the Association Committee
or after 30 working days following referral to that Committee.

In the case of practices incompatible with paragraph 1(c) of this Article, such appropri-
ate measures may, where the General Agreement on Tariffs and Trade applies thereto,
only be adopted in accordance with the procedures and under the conditions laid down
by the General Agreement on Tariffs and Trade and any other relevant instrument ne-
gotiated under its auspices which is applicable between the Parties.



IV — Other bilateral agreements

7. Notwithstanding any provisions to the contrary adopted in accordance with para-
graph 3, the Parties shall exchange information taking into account the limitations im-
posed by the requirements of professional and business secrecy.

Article 37

The Member States and Tunisia shall progressively adjust, without affecting commit-
ments made under the GATT, any state monopolies of a commercial character so as to
ensure that, by the end of the fifth year following the entry into force of this Agreement,
no discrimination regarding the conditions under which goods are procured and mar-
keted exists between nationals of the Member States and of Tunisia. The Association
Committee will be informed about the measures adopted to implement this objective.

Article 38

With regard to public enterprises and enterprises which have been granted special or
exclusive rights, the Association Council shall ensure, from the fifth year following the
entry into force of the Agreement, that no measures which disturbs trade between the
Community and Tunisia in a manner which runs counter to the interests of the Parties
is adopted or maintained. This provision shall not impede the performance in fact or in
law of the specific functions assigned to those enterprises.




