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Where Regulation Fails …

• … is constrained; incomplete; inflexible; slow; lacks political will

• Cartel coordination may help an industry to move to more sustainable production, 

reduce externalities and improve upon under-provision of public goods in competition

• Companies arguably have superior knowledge how to reduce externalities

• Competition agencies are well equipped to do cost-benefit analysis, environmental 

economics-style



The National Energy Agreement (September 2013)
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• Minister of Economic Affairs, Policy Rule WJZ/14052830, 6 May 2014, Article 2:

“In the application of Article 6(3) of the competition law [the Dutch equivalent of 
101(3) TFEU] the Authority for Consumers and Markets considers in its assessment of 
the conditions whether […] in agreements that restrict competition made to enhance 
sustainability, a fair share of the improvements benefits "users" in the long run.” 

Dutch Policy Rule
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• European Commission (2004), Guidelines on the Application of Article 
81(3), recital 87:

“The decisive factor is the overall impact on consumers of the products 
within the relevant market and not the impact on individual members of this 
group of consumers”

• Shaw (2002): “the average” consumer

• ‘Fair share’ so far interpreted (in merger control) as ‘at least indifferent’

“… allowing consumers a fair share …”



The Chicken of Tomorrow (2015)



Article 2:

“.. In this [assessment] will be involved:

“a. … benefits to the society as a whole…”

“b. … quantitative and qualitative benefits for users that materialize in the long.” 

Para 3.3, page 9: “With this approach, the benefits both to the current consumer in the 
future, as well to future consumers of the product or service concerned are taken into 
account: it is about a longer term than right here, right now, and others that do not 
themselves consume the product.”

Revised Dutch Policy Rule – 30 September 2016
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• Welcomes sustainability agreements with anticompetitive effects (‘green cartels’)

• Clarification

• Relaxation of the compensation requirement for exemption (para 3)

• ACM presumes that:

• Competition and sustainability can be in conflict – Public Economics

• Restriction of competition stimulates sustainability initiatives 

• Is the ACM correct in this last presumption?

• Should we expect a cartel to promote sustainability?

Premises of ACM Guidelines Sustainability Agreements



Can Collusion Promote Sustainable Consumption and Production?

• Suppose sustainability is a product improvement (tied)

• Consumers have a higher willingness to pay for more sustainable product

• Will for-profit firms investment more when they are allowed to collude?

• Schinkel & Spiegel (IJIO, 2017): semi-collusion model

• Two-stages: Stage 1. sustainability investments (v); Stage 2. quantities (q)

• One-shot: contractable; symmetric equilibria

• Constant marginal costs of production (k); fixed sustainability cost (r)



price firm 1 (inverse demand)



price firm 1 (inverse demand)

price firm 2 (inverse demand)



Four possible regimes:

• Competition (*)

• sustainability coordination (sc)

• production cartel (pc)

• full collusion (fc)



The Policy: Exempting Sustainability Coordination

Stage 1: firms choose sustainability levels v1 and v2 cooperatively

Stage 2: firms choose q1 and q2 non-cooperatively

Symmetric equilibria – contractible



Main Finding: Policy Paradox

• ‘Green’ is a dimension of competition in Stage 1 – business-stealing

• It is costly to produce more sustainably, but it attracts customers

• Collusion eliminates this competitive drive: saving the firms the investments

• Findings in stark contrast with the policy – seeks to allow sustainability agreements only

• Paradox: sustainability is increased, because cartel appropriates the surplus

• Yet if a production cartel is allowed, consumer welfare decreases steeply

• Not eliminating competition undermines investments – more than it increases output 



Some Conclusions

• The ‘green cartel’ exemption policy is sympathetic, but it may be counterproductive

• A production/price cartel would need to be strictly controlled and then may do more green  

• Essentially: minimal green for maximum price increases – green-washing

• Competition authority would need to constantly monitor a green cartel

• Prohibitively large information requirements for agency – idem self-assessment

• Public policy seems easily superior (vertical) – regulation, taxation, subsidies

• Moreover: Trucks (2016); Recycling Automotive Batteries (2017); German Car

Manufacturers (ongoing)
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