Summary of the stakeholder consultation to the Evaluation of the Market
Definition Notice

This document contains a factual summary ofthe contributions made bystakeholders. It does not
represent the official position of the European Commissionorits services anddoes not prejudge the
European Commission’s findings, whichit will publishina Staff Working Documentattheend of the
evaluation.

Introduction

The European Commission (“the Commission”)is currently evaluatingthe Commission Notice on the
definition of relevant market for the purposes of Community competition law (the “Market
Definition Notice” or the “Notice”).1

The Market Definition Notice was published in 1997 to provide guidance as to how the Commission
applies the conceptofrelevantproduct and geographic marketinits enforcementof EU competition
law.The Commission expected to increase the transparency ofits policy and decision-makingin
competitionlaw byrenderingpublicthe procedures which the Commission follows when considering
market definitionandby indicating the criteriaand evidence on which it relies to reach a decision.

The purpose of this Evaluation is to gather evidence on the functioning of the Market Definition
Noticeinorderto assesswhether this Notice is still “fit-for-purpose” in lightof developments since
its adoptionin1997. In line with Better Regulation Principles,? the Evaluationcovers the following
evaluationcriteria:

1. Relevance: Is the objective of the Market Definition Notice to provide correct,
comprehensive and clear guidance on market definitionstill pertinent, taking into account
market developments and evolving techniques, for instance for assessing competitive
effects?

2. Effectiveness: To what extenthas the MarketDefinition Notice met its objective of providing
correct,comprehensive and clear guidance to all stakeholders, taking into account market
developments, evolving approaches to market definition and evolving quantitative and
qualitative techniquesusedin defining markets since 19977

3. Efficiency: Are the costsinvolved inapplying the Market Definition Notice proportionate to
the benefits?

4. Coherence: How well have the different components of the Market Definition Notice
operatedtogether? Is the Noticeinline withthe judgments ofthe EU courtsandchanges in
the legal competition framework, and with otherinstruments of EU competition policy and
otherEU policies?

5. EU added value: To what extent has the MarketDefinition Noticeat EU level provided clear
addedvalue, forinstance by contributingto a consistent approach to marketdefinition by
the Commissionandthe EU national competition authorities?

1 0J C372,9.12.1997, p. 5-13, available in all EU languages here: https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A31997Y1209%2801%29.

2 https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-
and-how _en.
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As partofits impact assessment, the Commission asked stakeholders to express their views on the
five evaluation criteria through anonline questionnaire.

The Commissionreceived 86 contributions to the public consultation s ubmitted through the online
guestionnaire. The Commission also received 13 additional submissions inthe contextofthe public
consultation, mainly by businessesand businessassociations (ca.70%), which largely echoed the
issuesraised inthe repliesto the online questionnaire.

This summaryis basedonly oncontributionsto the public consultation submitted throughtheonline
guestionnaire.Theinput has beenanalysed using a data analysis tool,3complemented by manual
analysis.

To ensurethe consistent application of categories, the Commission amended the self-declared
categorization ofa limited number of the respondents, inagreementwiththose respondents. Due to
a technicalfailure of the uploadingoption providedin the online questionnaire, the Commission also
uploaded manually the attachments that some participants had declaredto be missing from their

reply.

Profile of respondents to the online questionnaire

In terms of categories of respondents to the public consultation, the large majority of the
respondents are businesses or business associations (that is 72 respondents, of which 43 are
businessesand29business associations, correspondingto 84% of all respondents). Other
respondents include public bodies* (7 respondents, or 8%)as wellas re presentatives of the civil
societyincluding EU citizens (3 respondents,or 3.5%),a consumer organisation (1 respondent, or
1%), a trade union (1 respondents, or 1%) and others (2 respondents, or 2%).
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3 The tool used is Doris Public Consultation Dashboard, an internal Commission tool for analysing and
visualising replies to public consultations. It relies on open-source libraries using machine-learning
techniques and allows forthe automatic creation of charts for closed questions, the extraction of keywords
and named entities from free-text answers as well as the filtering of replies, sentiment analysis and
clustering.

4 The figure includes both publicbodies as well as organisations of publicbroadcasters.



Interms of size of respondents, almost 60% (corresponding to 51 respondents)indicated thatthey
are a large organisation (i.e., morethan 250 employees); 12% (corresponding to 10 respondents)
statedthattheyare mediumsize (i.e., between50and 249 employees); 14% (correspondingto 12
respondents)indicatedthattheyare a small organisation (i.e, from10to49employees); and 12%
(corresponding to 10 respondents) stated that they are micro size (i.e., between 0 and 9
employees)>.

As to the geographical distribution of responses, the large majority of respondents are froman EU
Member State (67 respondents). 12 respondents arefromthe UKand 6 arefromthe US.
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Contributions to the online questionnaire

This summaryillustrates the general views expressed by stakeholders on whether the current Notice
pursuesrelevant objectives, whether it pursuesthem effectively, efficiently and coherently, and
whetherit provides EU added value. The purpose of this summaryis to outline the main points raised
by stakeholders without regardto the number of contributions addressing a particular pointor
whethera particular point of viewis shared by allrespondents. Therefore, in the following, reference
is made generically to “respondents”. However, forissueson which respondents expressed diverging
views, bothsidesofthe argument are presented.

1. General Questions on the Notice

Respondents to the open public consultation seem overall familiar with the Noticeandover 75% of
them have assessedrelevantproductand geographic markets over the past five years.

5 The questionrequested respondents to indicate the size of theirorganisationinterms of the number of
employees. The Commission observes that the number of employees that for example a business
association hasis not necessarily indicative of the number of people employed by the businesses that are
members of such association.



L1 In the last five years, have you or your company / (business) organisation been required to assess the relevant product and geographic market for
competition law purposes?
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Regardingthe type of situationswhere relevantmarkets hadto be assessed, respondents pointed
towards merger and antitrust questions under EU competition law, as wellas towards assessment
underthe national competitionlawsin the EEA. Respondents also assessed relevant markets
regarding questions of competitionlaw for jurisdictions outside the EEA, butto a lesserextent.
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A numberofrespondents, mainlyactive in the telecommunications and energy sectors, also
indicatedthattheyusethe Notice whenassessingthe legal frameworkinregulated sectors. Others
indicated using the Notice for State aid analysis; in the context of general competition law
compliance matters; incivil proceedings to assesswhether undertakings are competitors, e.g. in
relation to tort of unfair competition or breach of confidentiality; and for proceedings outside the
EU.

Concerningthefrequency ofuse, morethanhalfofthe respondents (47) indicated a frequent
consultation ofthe Notice several times peryear while around a quarter of the respondents (22)
indicated anoccasional consultation ofthe Noticeonceortwice peryear.Only 14 respondents
indicatedthattheynever (1) oronly rarely(13)consultthe Notice.



2. Relevance (Do the objectives of the Notice match current needs or problems?)

1.1, Is there still a need for a Notice to provide correct, comprehensive and clear guidance on market definition?
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There wasnear consensus amongrespondents that thereis still a need for a Notice to provide
correct,comprehensive and clear guidance on market definition. The respondents indicated that the
Notice helps companiesin assessing the complianceoftheiractivitieswith competition rules and
improves the predictability of competition authorities’ assessments, therebycontributing to legal
certaintyandto a reliable business environment. At the same time, severalrespondents noted that
the Notice needs to be updatedto reflect developments in the case law, as well as technologicala nd
economic developments thathave changedthe way certain markets function. The two business
associations that replied negatively to this question also indicated that guidance through a market
definition noticeis necessaryto improve legal certainty, butstressed that anupdate ofthe Notice is
required.

3. Effectiveness (Does the Notice meet its objectives?)

3.1. The Notice in light of major trends and developments since its publication

The majority of respondents considered that there are points of continuitythathave not changed
since 1997 and that should continue guiding the principles of the Market Definition Notice going
forward.



3.1.1. Points of continuity

111.8. Do you consider that there are any major points of continuity (for example legal, economic, political, methodological, or
technological) that have not changed since 1997 and that you consider should continue guiding the principles of the Market
Definition Notice going forward?
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The following points were explicitly highlighted by respondents as specific points of continuity:

- Some respondents indicated that,while some points need to be updated or further
clarified,most or all core concepts mentionedin the Notice are stillrelevant.

- Severalrespondents mentionedtherole of market definition as a framework for the
competitive assessment and theimportance of the Notice in providing guidance and
transparency as principles that remainrelevant forthe future.

- Therelevance ofthe product andgeographicdimensions oftherelevant market and the
definitions setoutinparagraphs 7-9 ofthe Notice were alsonoted by some respondents.

- The basicprinciples of market definition, in particular the relevance ofthe three sources of
competitive constraints, were mentioned most often as points that shouldbe maintained.
In this context, multiple respondents underlined that the conceptual framework of the
hypothetical monopolist test should continue to guidethe assessment of demand side
substitution (even though furtherguidance on howto apply itto markets where price is not
the only parameter of competitionshould be provided). As regards supply-side s ubstitution
and potential competition, some respondents emphasisedthattheimportance assigned in
the current Notice to these two sources of constraints is correct and should be maintained.

- Respondents also mentioned various aspects of the processand type of evidencerelied on
in definingrelevantmarkets.Several respondents mentioned the importance ofrelying on
robust evidence,andnoted that the availability and relevance of different types of
evidence differs between cases;anupdated Notice should therefore maintain that there is
norigidhierarchyofsources ofinformation. As regards specific sources of evidence
mentionedin the Notice, one businessrespondent stressed that product characteristicsare
insufficientto assesssubstitutability, anotherstressed the importance of considering
actual/past s ubstitution where such evidence exists, and some others mentioned the




relevance of quantitative tests. As regards evidence usedin geographic market definition,
some respondents stressedthe importance of trade flows.

- Finally,somerespondents noted that market shares arestillrelevant as anindicator of
market power, inparticularin traditional markets. Onerespondent also notedthat where
chainsofsubstitutionexistthese should continueto beconsidered in the definition of
relevantproduct and geographic markets.

3.1.2. Major trends and developments

Whilethereis agreement that manyofthe principles expressedin the Market Definition Notice
donotneedto bechanged, mostrespondents consider atthe sametimethat there are major
trends and developments thathave a ffected the application of the Notice and need to be
reflectedin updated guidance.

111.10. Do you consider that there are major trends and developments (for example legal, economic, political
methodological, or technological) that have affected the application of the Notice but are currently not reflected in it?
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112, Is there any area for which the Notice currently does not provide any guidance but which would be desirable?
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Nearly all respondents who expressed a view onthis question, including all stakeholder categories
(businesscommunity, public bodies and civil society), identified digitalisation as a trend that has
affectedthe waymarkets work andshould be reflectedin the Notice. Various aspects of digitalisation
were highlightedin the responses:

- Manyrespondents indicated that multi-sided platforms are now a prevalent business model
inthe digital sphere, yettheyremaincomplexto analyse, with no clear consensus inthe
economic literature or competition authorities’ case practice about how market definition
should be carriedoutin suchcircumstances. Stakeholders would therefore welcome
guidance fromthe Commissioninthis area, in particular onthe question of whether multiple
relevantmarkets (one for eachside ofthe platform)ora single market (encompassing all
sidesofthe platform)shouldbe defined,on howthe indirect network effects between
differentsidesofa platformshouldbe assessed as wellas onwhether (andhow) the SSNIP
testcanbeappliedto multi-sided platforms. Only a fraction ofthose stakeholders took a
s pecific position on those questionshowever.

- Anotherrelevantdevelopment mentioned in manyresponseswasthe existence of “digital
ecosystems”, understood to refer to situations whereby a digital multisided platform offers
a variety of complementary products and services inaddition to its “core” products. Some
respondents notedthatcertain mergersandtypes of conduct could be assessed more
appropriately ifthe relationships withinsuch “ecosystems” are takeninto account, and asked
forguidance on whetherand how this should be considered at the market definition stage.

- Manyrespondents alsostressed that online services increasingly competewith traditional
ones;according to the respondents, this is in particularthe casein theretail sector, where
onlineretailers and marketplaces represent a competitive constrainton brick-and-mortar
shops, butitisalsoseeninotherareas, e.g. the audiovisualsectorwhereonline streaming
platforms compete with television providers. Respondents submitted that such
developments should be takeninto accountintheassessment of both the product and
geographicdimensionofthe relevant market.

- Some stakeholders noted that within the digital sphereitself, products that have different
characteristics or are based on different underlying technology (e.g. computers and
smartphones) compete with each other; these respondents suggestedthatthe assessment
of demand substitution should therefore be based on the functionalinterchangeability of
products rather thantheir price orcharacteristics. Going beyond questions of market
definition, some respondents also submitted that where different distribution channels or
technologiesare ultimately consideredto belongto different relevant markets, they still
exerta competitive constrainton one another,and the Notice should clarify that such
constraints from imperfect substitutionshould be takeninto accountin the competitive
assessment.

- Manyrespondents noted thatpriceis notthemain parameter of competition between
digital services (which are often offered “for free”, i.e. ata zeromonetary price) and called
forguidance on howto assessdemand s ubstitutionin such cases. Respondents indicated
thatalternativesto the SSNIP test have been developed, suchas a smallbutsignificant non-
transitory decrease in quality (SSNDQ) or small butsignificantnon-transitoryincreaseincost
(SSNIC), anditwouldbe helpfulto explain inthe Notice how such toolscanbe applied.In this



context, it was alsonotedthatconsumers often payfor suchserviceswiththeirdata, which
should betakeninto accountin carrying out suchtests.

- Asregards data, multiple respondents alsostressed its role as a keyinputinthe development
of digital products. Respondents claimed thataccess to data (and data-processing
capabilities) enables large digital players to quickly expand into new markets, and submitted
that this aspect should be taken intoaccountin the assessmentofsupply side substitution
and —going beyond market definition—in the assessmentof potential competition. The
significance of potential competition, whichthe Commission does not assess as part of
market definitionbutin later stagesofthe assessment, was alsomentioned by some large
digital companieswhostressedthatin technology-driven markets new entrants can grow
very fastand upendestablished players.

- Severalrespondents notedtherelevance of network effects, economiesofscale and scope,
lock-ineffects or single-homingpracticesin delineating relevant markets and —goingbeyond
market definition—in the assessmentof market power,and suggested these features of
digital markets should be discussedin the Notice. It was alsomentionedinthe same context
that marketshares donotrepresentthe most appropriate indicator of market power in
digital markets, but to the extent they are relevant, guidance on metrics suitable for zero-
priced products would be appreciated.

- Some stakeholders suggested givingless emphasisto marketdefinition in digital markets,
where market definition can be particularly complex, instead focusing more attentionon the
theoriesofharm.

Some oftheissuesraisedin relation to digital markets were mentioned as relevant for other
innovation-driven markets as well, the rise of which was noted by several respondents as a
significant development that hasaffected the application of the Notice. In particular, some
res pondents mentioned that guidance shouldbe provided on when markets should be defined
aroundkeyinputs such as innovation capabilities, and thatcompetition from innovative players
outside the product marketis a significantconstraint thatshould be considered in market definition.

A third significanttrendidentified insome of the public consultation responses was globalisation.
Those respondents noted that the current Notice only considers regional, nationalor EEA markets,
whereasinmany markets competition nowadaystakesplaceona globalscale. Some respondents
further mentionedthatglobalisation has lowered barriers to entry, whichmakescompetition from
players not currently presentin Europe a significant competitive constraintthatshouldbe takeninto
account atthe market definitionstage. In this context, itwas also mentioned by some business
representativesthat inassessing such constraints the subsidies from which potential entrants benefit
intheirhome countriesshould be takeninto account.

Furthermore, respondents brought up the topic of supply side substitutability and potential
competitionin different contexts: while some submitted that they should both be given larger
weight, and particularlythat potential competitionshouldbetaken into account at the stage of
market definition, other stakeholders onlypointed outthat the current Notice provides rather
limited guidance onthesetwo concepts and shouldbe updatedto clarifythe distinction between
them, in particularinthe contextof dynamic markets.




Otherissuesmentioned inthe responsestotheconsultation, albeit less frequently, were the
following:

- Technological convergence wasalso mentionedin relationto other sectors than digital: some
respondents in the transport and energy sectors mentioned thatwhereas different transport
modes and energysourcesrespectively were not traditionally seen as substitutes, they are
now increasingly usedinterchangeably by consumers, either on a stand-alone basisor as part
of bundles; some respondents also mentionedthatsectoral regulationshouldbe considered
inthe Notice.

- Some respondents askedformoreguidance on the conditions under which different
customer categories could constitute distinct relevant markets.In thiscontext,itwas noted
thatthis issue appears increasingly relevantinthe digital sector, where personalised pricing
is more and more common.

- Asregards evidence used inthe definition of the relevant product market, some respondents
notedthatmore weight shouldbe givento economic analysis and the more sophisticated
guantitative techniques developed since 1997 relative to qualitative factors.Some also
suggested that consumer surveys (provided they are rigorously carriedoutto rule out bias)
are a relevantsource of evidence that should be used more often. Internal documents were
alsomentionedas a source ofevidence oftenusedinpractice but not mentionedin the
current Notice, although some business respondents cautioned against the risk of
misinterpreting them.

- Asregardsevidenceusedinthe definition of the relevant geographic market, some
res pondents mentioned the use of territorial supply restrictions as relevantbarriers to trade,
and some others noted thatguidance on the application ofisochronesand catchmentareas
would be useful.

- Some respondents mentionedthat the assessment of aftermarkets should be clarified,
including to reflect developmentsinthe case law.

- Someindicatedthat additionalguidanceon the treatment of differentiated products and
chainsofsubstitutionwould be welcome.

- Some respondents mentioned that considerations related to other policygoals,in particular
environmental, social, and industrial policies, shouldbe integrated in the application of
competition policy, includingwhen itcomes to the definition of the relevantmarket.

Beyondsubstantive matters,some respondents suggested that the Notice should be more detailed,
provide more examples,and be better structured (i.e.itshould explainthe steps undertakenin a
market definition exercise).

3.2.The Notice in light of its objective to provide correct, comprehensive and
clear guidance

Inits public consultation questionnaire, the Commission asked for feedbackon whethereach of the
sections of the Market Definition Notice had provided correct, comprehensive and clear guidance.
The feedbackon those sectionsis setoutinthesections3.2.1to 3.2.7 respectively.
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3.2.1. Definition of relevant market Q lll.1

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards the definition of the relevant market (paragraphs 7-12 of the Notice), there was mixed
feedbackfromtherespondents. Overall,around one third of the respondents who expressed a view
indicatedthat the Notice provides correct, comprehensive and clear guidance as regards the
definition ofthe relevant market, while the remainingrespondents disagreed.

111.1. Have the following aspects within "Definition of relevant market” (paragraphs 7-12) provided correct,

comprehensive and clear guidance?
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Definition of the relevant product market and geographic market (paragraphs 7-9):
Respondents commented in particular on product market definition. Several respondents
submitted thatthe Notice failsto take accountof modern digitised markets, and respondents
referredto phenomena such as platformsand multi-sided markets, services offered for a
zero monetary price, “ecosystem” concepts as wellas therole ofdata. Some respondents
explainedthatproduct market definition should be more dynamic while others highlighted

forexample the demarcation between ‘online’and ‘traditional’ sales channels or made
observations on product substitutability. In addition, some respondents pointedto
s pecificities in particular sectors of the economy including for example telecommunications,
media and pharmaceuticals. Atrade unioncriticised that the Notice failsto take account of
the labour markets.

With respect to geographic market definition, some respondents explained that the Notice
failedto adequatelyreflect globalisation or to appropriately capture the geographic
dimension of digitised markets. As regards globalisation, comments mostly came from
businessesorbusinessassociations. Onerespondent for example explained that global
competitionwiththirdcountriesplays anincreasing role and thatstrengthening the
competitiveness of European companies compared to third countriesre quiresthe Notice to
be adapted. The respondent nonetheless continuedthat theinterestsofconsumers inthe
functioning of competitionshould not beignored. However, not allrespondents agreedthat
the Notice wouldfailto reflect changing market realities and some also warned against
unduechangesin definingthe relevant geographic market. For example, a business
association representing bothlarge companies and SMEs explained that they saw no
apparent needfor major changesofthe method or perspectives when assessing the im pact
of global competition, also noting that the assessmentneeds to be fact-based and should not
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rely on uncertain predictions of the future. That respondent nonetheless suggestedthat the
parameters of global competitioncould be clarified, takinginto account for example
developments onglobal markets as wellas investmentand merger patterns.

A few respondents also brought upthe questionofthe temporal dimension of relevant
markets. Respondents referred to the temporal dimension in the context of marketshares as
wellasin the context of substitutability changingat different times (e.g.between peak and
off-peakdemand)or ofother cyclical variations inthe markets.

— Conceptofrelevantmarketand objectives of Community competition policy (paragraphs 10-
11): Somerespondents observedthatthe paragraphsneed to be updated to reflect the
updatedlegaltest —significantimpedimentto effective competition —introduced in the
recast Merger Regulation 139/2004. Other comments explained for example that while
contextualisation was useful, the currentNotice oversimplifies the purposes of merger
controlorthatthe paragraphscouldbe discarded if not made more detailed. It was also
submittedthatparagraph 10should not presume thatmarket shares arethe primarysource
foridentifying a dominant positionandthat the paragraph should clarify when other factors
should betakeninto account. Further claritywasalso seennecessary on the conceptofa
substantial part of the internal market.Some respondents overallquestioned the need to
always define a relevant market, this alsoapplyingto merger cases where, according to a
respondent, more emphasis should be put onassessing closeness and identifying anti-
competitive strategies.

— Differencebetween market definitionin antitrust or merger control (paragraph 12): Some
respondents submittedthat the paragraph was not adequately clear or thatit even
introduces legal uncertainty. Forexample, respondents called for more clarity on the
differencesinthe approach between (backward-looking) antitrust and (forward-looking)
merger cases. Goingbeyond coreissues of marketdefinition, thisincluded for example the
qguestionon the time-horizon for the forward-lookingapproachin merger cases on which
some respondents commented that a more dynamicapproachshould be taken overall to
reflectmarket realities. Further, some respondents observedthat the paragraph only uses
the geographic market as anexample where differences between antitrust and merger cases
could appear, omitting product market definition, whichwasfound incorrect or confusing. In
the context of a dynamic or forward-looking market definition, some respondents also
explainedthatthe Notice failsto take accountofthe featuresof moderndigitised or media
markets or the developments in technology.

3.2.2. Basic principles for market definition Q lll.2

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards the basic principles of market definition (paragraphs 13-24 ofthe Notice), there was mixed
feedbackfromtherespondents. Overall,around one third ofthe respondents whoexpressed a view
indicatedthat the Notice provides correct, comprehensive and clearguidanceasregards the basic
principlesfor market definition, while the remaining respondents disagreed.

12



11.2. Have the following aspects within “Basic principles for market definition” (paragraphs 13-24) provided correct, comprehensive and clear guidance?
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Competitive constraints (paragraphs 13-14): The respondents recognise the sources of
competitive constraints cited in paragraphs 13-14 to still be the main sources of competitive
constraints. However, many respondents take the view that there is a needto adaptthemto
accommodate changes intraditional industriesand in digital markets and that current
markets need a dynamic market definition which takes into account all competitive
constraints both for product and ge ographic scope.

Demand-side s ubstitutability (paragraphs 15-19): Manyofthe respondents who expressed a
view indicated that the guidance provided by the Notice as regards demand-side
substitutability could be improved.

Mostrespondents mentioned the SSNIP test in this respectand madeanumber of points.
First, some respondents consider thatthe profitability of a hypothetical SSNIP should take
into account anyfeedbackeffects in multisided markets thatresult from the reaction of
usersontheotherside ofthe market. Second, respondents submit that the SSNIP should be
adaptedto address non-price parameters, in particularin two-sided or multi-sided markets
wherefirmsfrequently provide products or services “forfree”onone side of the market.
Accordingly, othermodelsthanthe SNIPPtestshouldbe developed and mentioned inan
updated notice, suchas modelsbased on time spent, user attention, parameters of quality
(SSNDQ) or costs (SSNIC). Third, respondents submit that the SSNIP test seems to be
unsuitable whenit comesto assessing bidding markets where the competitionis rather for
the market than inthe market.

Otherissuesraisedinclude the request for guidance onwhether to define multiplerelevant
markets (oneforeachside ofthe platform)ora single market (encompassingallsidesofthe
platform)in platform markets; the submissionthat the Noticeshouldtakeintoaccountthe
s ubstitutability between branded and retailer brand products as they are often qualitatively
similarin the respondent’s view; and the view that the Notice should provide guidance on
how toinclude network effects in market definition assessments.

Supply-side substitutability (paragraph 20-23): Some respondents submit that the
explanations of supply-side substitutability in the Notice could benefit from further
clarifications. Forinstance, a business association notes that more examples andreferences
tothe caselawwould be helpfulto clarify some terms that are open forinterpretation,s uch
as in particular “short term” and “significant additional costs or risks” in paragraph 20. Other
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respondents suggest changesto the framework and consider that supply-side substitutability
needsto beconsidered to the same extentas demand-side substitutability and thatthe
currentfocuson demand-side substitutability does not allow important elements to be taken
into account,suchassignificantinnovation and technological developments.Some
respondents also raise theissue ofthe timeframe forthe market definition assessment,
claiming that a market investigation focusingon short-term effects would nolonger be
suitableasitfails to takeinto account dynamicdevelopments based ona medium-term
forecast.

— Potential competition (paragraph 24): Several respondents criticise that potential
competitionis only toucheduponbrieflyinthe Notice while more detailed guidance s
containedin the Commission’s guidance on the competitive assessment. They claim that
potential competitionshould be discussed morein detail ina revised Notice giventhe rapidly
changing marketrealities, in particular because of technological developments. Furthermore,
some respondents pointto the specificities of digital markets and submit thatthe constraints
imposed by successful digital platforms inadjacent markets should be taken into account and
thatthe boundaries between s upply-side substitutability and potential competition may be
more blurredin digital contexts.

3.2.3. The Process of defining the relevant market in practice Q. lil.3

Regardingthe question whether the Notice providescorrect, comprehensive and clear guidance as
regards the process of defining the relevant marketin practice (paragraphs 25-35 of the Notice),
there was mixed feedback fromthe respondents. Overall, around one third ofthe respondents who
expressed aviewindicatedthatthe Notice providescorrect, comprehensiveand clear guidance as
regards the process of defining the relevant marketin practice.

111.3. Have the following_aspects within “The Process of defining_the relevant market in practice” (paragraphs 25-35) provided correct, comprehensive and
clear guidance?
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— Productdimension (paragraphs 25-27): As regardsthe product dimension, many business
associations state that the paragraphs on product dimension currently provide flexibility for a
case-by-case analysis, which inturnallows fora full understanding of the marketthat is
requiredto appropriately define a market. However, they claim that the product dimension
should not only take into account substitute products butalso complementary products a nd
imperfect substitutes. Furthermore, some respondents argue that whilethere isno need to
determinearigidhierarchy,it would be appropriate to recognize that evidence of actual
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market behaviour typically has greater weight thanevidence prepared s pecifically for an
investigation. Moreover, manyrespondents consider that the provision of services “for free”
should betakeninto accountin thissection ofthe Notice.Some respondents alsounderline
the needforthe Notice to include examples or casestudies, in line with the illustrative
approach takenin other Commission guidelines.

Geographicdimension (paragraphs 28-31): Most respondents consider the geographic
markets listedin this section ofthe Notice (national, EU-wide or EEA-wide)to be incomplete
as theydo notinclude global markets. Furthermore, some respondents takethe view that,
while borders may be hardto define, new elements often point to markets wider than the
EEA, such as (i) the existence of digital markets (i.e. on-line retailandwholesale and global
digital marketplaces that compete with brick-and-mortar players), and (ii) the entry of
international players along with increasingtrendsforregional and world-wide sourcing.
Additionally,some respondents state thatthe Commissionshould take into accountthat
companies locatedin third countries might receive subsidiesthat European companies do
notreceive. Moreover, a business association suggestedthatthe revised Notice should take
into account that manyservice markets have beenliberalized at Me mber State level, and
thattherefore companiesare ableto competenot only within national borders. Other
respondents submittedthatitwould be important for the Commissionto keep in mind the
barriers to sourcing from other member states in the EU as well as the commercial
segmentation ofthe single market by multinational brand suppliers through territorial supply
constraints (which,according tothe respondent, can explain why retailersand w holesalers
buy locally, eventhoughthe geographical scope of sourcing markets is increasingly large and
mightactuallybe Europeanfor certain products).

Market integrationinthe Community (paragraph 32): Asregards market integration, the
feedbackoftherespondents is similarto the feedback givenfor geographic markets a bove.
More s pecifically, many respondents submitted that the conceptof market integrationis
nowadayseven more keythan before due to digitalisationandglobalisation. As explained
above, they submitthatthe geographic markets tend to be widerthan before (leading to
globalandcross-sectorial markets)and that this should be takeninto accountby the
Commissionwhen defining the relevant markets.

The process of gathering evidence (paragraphs 33-35): Manyrespondents take theviewthat
a large number of requests forinformation (RFIs)create an unnecessary administrative
burden bothforthe Commissionand forthe addressees andthey proposefewer and more
targeted RFIs.In addition, manyrespondents take the view that the Commission should not
rely toomuch onthe data submitted by the parties to define the market butshould carryout
its own assessment. Furthermore, the Commissionshould adopt an approachthatisopento
empirical evidence, taking intoaccount theviews of suppliers, customers and relevant
industryassociations. Mostrespondents, however, agree that there cannotbe a strict
hierarchy of empirical evidence. Abusiness association points outthatinternal documents
are not necessarilygood evidence of marketdefinition in their view as undertakings usually
have limited information on their competitors’ conduct. Another would welcome a
commitment by the Commissionin arevised Noticethatitwill provide adequate reasons for
relyingon somebutnotallevidence (particularlywherethere is inconsistent evidence).
Additionally,another businessassociation notes that the discussion on various pieces of
evidenceandhowthese are gathered (paragraphs 33to 52)is helpful, but that thiscould be
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complementedin arevised notice byreferencesto case-law whichthe Commission considers

to be particularly helpful examples ofthe use of such evidence.

3.2.4. Evidence to define markets — product dimension Q lil.4

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards the evidence to define the relevant product market (paragraphs 36-43 ofthe Notice), there
was mixed feedbackfrom the respondents. Overall,around one-third of the respondents who
expressed aviewindicatedthatthe Notice provides correct, comprehensiveand clear guidance as
regards the evidence for defining markets in their product dimension, while the remaining
respondents disagreed.

lll.4. Have the following aspects within "Evidence to define markets — product dimension” (paragraphs 36-43) provided correct

comprehensive and clear guidance?
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Introductory paragraphs (paragraphs 36-37): Some respondents expressedthe opinion that

previous decisions (fromthe Commission, otherNCAs andregulators)shouldbethestarting
point of the assessment. Others argue instead that given the market dynamics the
Commission s hould have the burden of provingthatthe marketdefinitions inthose decisions
are still valid. Some respondents indicated the relevance of including references toexamples
and previouscasesin the Notice. One businessassociation asked for guidance onthe value of
different types of evidence in case of a contradiction and anotheraboutthe weightgiven to
different types of evidence. Businesses and businesses associations explained that the notice
should not put so much emphasis on product characteristicsand intended use. According to
some businesses and businesses associations, the Commission should focus more on
potential competitionand external constraints (e.g. from traditional sectors on digital
markets and viceversa).One business association explained that in digital markets
competitive pressure canbe exerted by complementary and non-substitute products. Ma ny
respondents indicated that, given the re cent market dynamicsand the growingimportance
of multisided platforms (where the monetary priceis oftensetatzeroonone ofthe sides),
the Commissionshould alsofocus on othervariablesthan price. Examples mentioned were
quality, data, and consumer preferences among others.Several respondents added that
functional interchangeability between products canbecomemore relevant.
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— Evidence of substitution and guantitative tests (38-39): Several respondents explained that
evidence on past shocks andswitchingpatterns is lessrelevantin dynamic markets.Inthese
casestheassessment shouldbe moreforwardlooking.Respondents indicated that new
guantitative techniques have been developed and detailed guidance on theirapplication is
necessary. One respondent mentioned that references to the Best practices for the
submission of economic evidence and data collection could be useful.Several respondents
arguedthatmore attention should be givento the supply side of the market.

— Views of customers/competitors and consumer preferences (40-41): Respondents indicated
that consumers’ and competitors’ views should be always s upported with other evidence as
they mayoftenbe subject to bias. Internal documents areimportant butshouldbe reviewed
ina fairandobjective manner. Several respondents stressedthe growingimportance of the
use ofsurveysandtheneedfor more guidance on howto runthosesurveys. One business
associationmentionedthatrequests for information should be more tailored to the
respective addressee andlessburdensome and thatinterviews are a better source of
information. Other sourcesofinformationindicated are studies, expert reports, trade
associations andindustry experts.

— Barriers andcosts of switching (42): Respondents indicated several other sourcesofbarriers
to entry and switching costs that are becoming relevantin the context of digitalisation,
namely the use of data (portability), interoperability, privacy, networks effects,
“ecosystems”, multi-homing, product differentiation and diminishing returns.

— Differentcategories of customers and price discrimination (43): Respondents indicated that
the emerging practice of personalised pricingshouldbe considered, including the possibility
toidentify a distinct market foreach customer. A business association explained that
features suchas e-commerce and platforms should be taken intoaccount when assessing the
possibility of different categories of customers because of price discrimination. Arespondent
indicatedalsothat "big data" allow to better discern differences in customers' willingness to
payandthatmore products are beingsoldin formats that limit possibilities for trade and
arbitrage.

3.2.5. Evidence for defining markets — geographic dimension Q IIl.5

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards the evidence to define the relevant geographic market (paragraphs 44-52 of the Notice),
there was mixed feedback fromtherespondents.Overall, around one-third of the respondents w ho
expressed aview indicatedthatthe Notice provides correct, comprehensiveand clear guidance as
regards the evidence for definingmarkets intheir geographic dimension, while the remaining
respondents disagreed.
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111.5. Have the following aspects within “Evidence for defining markets — geographic dimension” (paragraphs 44-52) provided correct,

comprehensive and clear guidance?
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When lookingat different stakeholder groups, two-thirds ofthe respondents from the business
community and the civil society disagree that the Notice provides correct,comprehensiveand clear
guidance as regards the evidence to define the relevant geographic market while roughly two-thirds
of the responding publicauthoritiesagree.

Evidence of diversionto otherareas(45): Somerespondents operatingin the digital, media
and telecomsindustries noted that the guidance on typesof evidence for diversionto other
areasshouldbe updatedtoinclude evidence notrelatedto prices or physical trade flows.
Others notedthatpastevidence of diversion, although useful, maynotbe enoughandmore

forward-looking evidence should be considered. Some respondents pointedoutthat, while
evidence ofdiversionmaybe anindication ofa wider geographic market, the oppositeis not
necessarily true: customers may have chosenlocal suppliers but thatinitselfis notindicative
of customer behaviourin response to areason to divert. Onerespondentargued thatcare
should betakenin the nexttextofthe Noticeto distinguish between s upply substitution that
takeslongerthanoneyear (to be assessed as potential market entry)andthe Hypothetical
MonopolistTest thatrelieson a muchshortertime-frame and so belongs in the market
definition exercise. Finally, one respondent fromthe civil society notedthat theevidence of
geographicdiversionin the labour market does not necessarily coincide withthe evidence of
diversionin a relevant product or service market since the geographic market for a product
may be broad while the labour market may be narrower, or vice versa.

Demand characteristics and views of customers and competitors (46-47): Several
respondents fromthe businesscommunity notedthat demand characteristics like language
and culture may not be as relevant in determining the geographic s cope of a relevant market
as inthe past, inparticular as regardsdigital markets or markets where digitalization has
changedthe waycompetitionworks.One respondentadded that,in addition to obtaining
views of customers and competitors, the views of trade associations, industry e xperts and
independent third parties, i.e. scholars or economists, mayalso be sought when necessary in
individual cases. Anotherrespondent noted that paragraph 46 should be updated to
incorporatethe openorclosednature ofcertainthird-country markets (administrative
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difficulties, standards, public procurement, etc.) creating competitive imbalances inthe
accessibility of these markets.

— Geographic patterns of purchases and trade flows (48-49): Manyrespondents both fromthe
business communityand thecivil society referred to the fact that the world is more
international than 23 years ago to suggest thatthe Notice shouldbe updatedto take account
of globalisationtrends of the pasttwo decades. Among those respondents, several
respondents fromthe businesscommunity recognized, however, that the fundamental
aspects ofthe Noticestillapplyandthatthereis no needto alter the methodology byw hich
markets are defined inorder to assessthe impactof global competition. One respondent, in
particular,argued that allowing anticompetitive mergers in order to create European
Championswasnot desirable. Several other respondents operatingin the digital, mediaand
telecoms industriesnotedthatthe Notice shouldcaution against focusingtoo much on
transport costs, diversionof orders and trade flows giventhe growingimportance of digital
services and the dynamic nature of digital markets.Respondents also notedthatthe Notice
should provide guidance on an analytical framework for the definition of local markets on
the basis of catchment areasdrawnaround s uppliers orcustomers. One respondent, in
particular,argued that paragraph48 ofthe Noticemay need further clarification about
whetherthe geographic marketcanbe differentin different stages ofa transaction (w here,
forinstance, bidding fora concession could happenon a national basis, while the concession
won couldbegrantedataregionallevel) and which stage of a transaction should be
examinedindefining the geographic market.

— Barriers andswitching costs (50): Several respondents pointedto the growingimportance of
online purchases and digital services to argue that the focus of the Notice ontransport costs
and tariffs should be updated to account for the ability of companiesto compete globally.
They further argued thatswitchingbarriersinrelation to digital services like consumer
privacy, data protection and Territorial Supply Constraints (TSCs) should be takenin
consideration inanupdated Notice. Some respondents notedthat theissue of barriers to
entry inanupdated Notice should account forthe impact of foreignsubsidies or European
regulatory constraints in the competitiveness of European companies, inorder to ensure a
globallevel-playing field.

— Examples from Commission practice and relevance of different factors (51-52): Several
respondents arguedthatitwouldbehelpful if the updated Noticed included a list of
examplesmodelled onthe Commission practice and case law.

3.2.6. Calculation of market share Q/ll.6

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards marketshares calculation (paragraphs 53-55 of the Notice) there wasmixed feed back from
the respondents. Overall, around one-quarter of the respondents who expressed a view indicated
thatthe Notice provides correct,comprehensive and clear guidance as regards market share
calculation, while the remaining respondents disagreed.
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111.6. Have paragraphs 53 to 55 on the “Calculation of market share” provided correct, comprehensive and clear guidance?
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Il Idonotknow(12) [l No(5) [ Partially (51) [l Yes (18)

Among those respondents disagreeing, most explained that guidance isneeded in relation to the
calculation of marketshares indigital markets, in particular as regardszero price servicesand multi-
sided platforms. Respondents suggested several alternative metrics, namely number of
subscribers/users/visitors, volume of use, time spent, amount of data provided, clicks, number of
visits, orsingle homingusers. Several respondents alsoindicated that static marketsharesare not a
good indicatorin dynamic markets, in particular where innovationhasa strong role. Thisis because a
temporaryhigh market share does not correspond to high market power intheirview. One business
arguedthatinstead of sales, the Commissioncould assess marketing expenditure, technology
investments, innovationandinvestments in customer service. Also othermarket specificities were
mentioned that shouldimpact the type of metrics used. Forinstance, somerespondents indicated
thatinthe case ofbiddingmarkets or more generalin case ofinfrequentpurchases, a longer period
could be considered. Other respondents indicated that more guidancewas needed inthe case of
captive salesorvertically integrated companies and “ecosystems”.One business asked for more
clarityon howto dealwiththe suppliers includedin the market via supply-side substitution and on
the role of market shares inthe case of differentiated products. Goingbeyondthetechnicalities of
market s hare calculations and therefore the scope of the market definition notice, some businesses
and businessassociations also explained that market share calculation doesnot take into account
competitive constraints from outside the market and from potential competition, and thus do not
adequately reflect market power.

More generally, one publicauthority andonerepresentative of the civil society asked for more
examples of market share calculation. One businessassociation argued that market reconstruction
should only be donein exceptional circumstancesandthat the Commission shouldgive the results
due weight dependingon the rigorousness of the process to collect the input data from market
participants.

3.2.7. Additional considerations Q Ill.7

Regardingthe question whether the Notice provides correct, comprehensive and clear guidance as
regards additional considerations (paragraphs 56-58 ofthe Notice), there was mixed feedback from
the respondents. Overall, more thanone-quarter ofthe respondents who expressed a view indicated
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that the Notice provides correct, comprehensive and clear guidance as regards additional
considerations, while the remaining respondents disagreed.

11.7. Have paragraphs 56 to 58 on the “Additional considerations” provided correct, comprehensive and clear guidance?

19.8% -
23.3%
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Il 1donotknow (17) [l No(3) [ Partially (46) [ Yes (20)

Most oftherespondents indicated that the Notice should include guidance on digital markets,
namelyin relationto multi-sided markets, “ecosystems” andservices offered ata zero monetary
price.In particular, some respondents argued that guidance on whento define a single market or
severalmarkets for eachside of a platformis necessary. Alsomore emphasison non-pricevariables
is necessary as wellas on theimportance of network effects and the role of data.

Some respondents also mentioned the need for more specific guidance on innovative and dynamic
markets. Respondents also mention the following s pecificities: bundle markets and markets
characterised bythe presence of complementary products, bidding markets, captive sales and own
brands. In relation to chains of s ubstitution, some respondents asked for more d etailed guidance.
One trade union arguedthat labour market aspects should be taken intoaccount forthe purpose of
market definition.

Some respondents indicated that the paragraph on aftermarkets should be updatedinlight of recent
judgments. Some respondents submitted that more explanations s hould be provided about the
digitalisation of aftermarkets (including the importance ofdata) and the emergence of “ecosystems”.
One businessassociation indicated that the Notice should clearlysetout the additional factors that
are needed to conclude thata separate secondary market exists andthe circumstances in which a
customer can be considered lockedin with the primary product. Another business association
indicated that the Notice should explainthe specific situationsin which the primary market primarily
determinesthe competitive scope of the secondary market. Another business associationaddedthat
the Notice shouldreferto the possibility of caseswhere a manufacturerhas the technical and/or
commercial ability to foreclose the aftermarkets foritsindependent competitors, and thus can
restrict demand s ubstitution artificially.
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4. Efficiency (Are the costs involved proportionate to the benefits?)

IV.1. Are the net benefits — benefits net of costs - associated with following the guidance described in the
Notice positive (compared to a situation without the Notice in place)?

16.3%

151 %

68.6 %

I 1do not know (14) [ Not applicable (13)
I Yes, the net benefits are positive (the benefits of having the notice in place... (59)

All respondents who expressed a view on thisquestion consideredthatthe net benefits associated
with following the guidance described inthe Notice are positive (comparedto a situation without the
Noticeinplace). Inother words, the respondents findthat the benefits of the Notice exceed the
costs thereof.

Althoughtheywere not ableto quantifyits net benefits, respondents stated that the Notice
improves legal certainty thereby helping companiesto reduce costs, including: (i) costs associated
with externallegal assistance (as atleasta part ofthe assessment canbe carriedout in-house), (ii)
costs of competition law infringements stemming fromanincorrect assessment of their market
position: theseinclude legal feesand fines as well as negative effects of makinginvestments or
adopting a commercial strategy that later needsto be changed, and (iii) opportunity costs. One
respondent alsonoted that without the Notice, the Commission’sown investigations could take
longerorbeinconsistent with each other, which wouldincrease companies’ costs of self-assessment
and of cooperating in suchinvestigations.In the same vein, another respondent stressed the
importance ofthe Commissionadhering to its own Notice for the benefits to be maximised.

5. Coherence (Is the Notice internally coherent? Does the Notice complement
other actions or are there contradictions?)

Respondents arein consensusor expressa strong agreement as regards the coherence of the Market
Definition Notice.

5.1. Internal coherence of the Notice

Most respondents expressing a view on theinternalcoherence of the Notice indicated thatthe
different components of the Notice work well together without a pparentcontradictions, while a fifth
indicatedthat there exist contradictions betweenits different components.
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V1. How well do the different components set out in the Notice operate together?
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Of theserespondents disagreeing with the internal coherence ofthe Notice,several pointed out that
despiteidentifying “three mainsources of constraints” (para.2), the Noticeputs the emphasis onthe
demand-side, while seemingly putting supply-side and potential competitionat a differentlevel and
only dealing with them at later stages in the Notice (paras. 20 and 24 respectively). Some
respondents flaggedthe needto rethinkwhether the Notice is coherentinrelation to digital
markets.

One respondentindicatedthatthe Notice should acknowledge the differences between the
objectives andaimsofantitrust and mergers andthat these objectives s hould be taken intoaccount
whendefining markets. Some respondents added that the non-decisive role of market definitionand
market sharesshould be clarified: one respondent indicated that the passage in paragraph 4 “the
definition of the relevant market often has a decisive influence onthe assessment of a case”, does
notseemto be coherent with paragraph 27, indicating that sometimes a precise market definition is
not necessary. Going beyond issues of market definition, another respondent requested a more
importantrole for buyerpower—and not of market shares only.One respondentalso flagged that
the “additional considerations” section does not fit well withthe rest of the Notice.

Respondents agreeingwiththeinternal coherence ofthe Notice generally indicated thatthe Notice
was coherent, withsome ofthem highlightingthat the reason for thiswasthefactthat the Notice
was draftedin broadterms. Some respondents agreeingwiththe coherence also requested the
Commissionto give less importance to the role of market definition and to make explicit that market
definition helps to frame the analysis butis not decisive for the outcome of the case. Another
respondent suggested moving the current paragraph 25 ofthe Noticeto the section of Evidence (i.e.
paragraphs 35etseq. ofthe Notice)and movingparagraph43 ofthe Notice (re different categories
of customers and price discrimination) to the last section on “Additional considerations”.

5.2. Coherence with antitrust instruments

Around four-fifthsofthe respondents expressinga view agreed that the Notice was coherent with
otherinstruments thatprovide guidance on theinterpretationofthe EU antitrust rules based on
Articles101and 102 TFEU.
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V.2. Is the Notice coherent with other instruments that provide guidance on the
interpretation of the EU antitrust rules (based on Articles 101 and 102 TEEU)?

22.1%

15.1%
628%

Il 1donotknow (19) [l No(13) [l Yes (549

One respondent suggested harmonisingthe distinction betweenactualand potential competitors
laiddowninArticle 1 of Regulation (EC) No 330/2010 —the Vertical Block Exemption Regulation,
currently under review —with that of paragraph 20 of the Notice, whichrefers to the same concepts
inordertoassess supply-side substitution. Apotentialway to solve the issue, according to the
respondent, wouldbe to include a section of definitions of termsincluding undertaking, competitor,
currentcompetitor, potential competitor, market, wholesale, retail, upstream, downstream market.
Alsoinrelationto the VBER, the samerespondent questionedwhether market shares should be
solelycalculated on the basisofthe market on whichthe goodsare sold or whether alsothe markets
wherethegoods are purchased.The same respondent argued for making market definition
compulsoryeven for Art. 101 TFEU decisions by objectin order to “construct a single case-law
practice”.Anotherrespondent also argued infavourof making market definitiona necessary first
(compulsory) step, especially because “thereis the tendency, by certain national competition
authority,torestrictthe scope ofthe relevantmarket to the perimeterin whichaninfringement has
beenallegedlyrealized (forinstance, in case ofa 101 TFEU investigation)”. One respondent also
suggested cross-referring to the bestpractices for the submission of economic evidence and data
collection. Another respondent did notsee the need for having market definition guidance alsoin the
Horizontal Guidelines. Finally, one respondent claimedthat the Notice’s exclusion of potential
competition which the Commission addresses in its competitive assessment seemed to bein
contradiction with points 12 ofthe Communication on 102 enforcement priorities and with
paragraph 46 ofthe Horizontal Merger Guidelines, both of whichseemed to havea more forward-
looking pointofview for market definition accordingto the respondent.One respondent suggested
notforgetting the case-law ofthe Court of Justice, dating back to the Vélk and Ziegler case, which
uses theassessmentof market power to define a relevant restriction withinthe meaning of Article
101 (1) TFEU.

Going beyond market definitionissues, several respondents highlighted their concernsregarding the
needto update antitrustguidelinesto the changesbroughtaboutby the digitisation ofthe economy
but also with the ongoing reviews ofthe horizontalandvertical guidelines. Two ofthese respondents
indicated that these changes, including the ongoing debate surrounding the Digital Markets Act,
werenecessary inorderto ensure consistencyand to increase the competitiveness oftheirind ustry
vis-a-vis gatekeeper platforms. One ofthese respondents also flaggedthe following instruments as
being potential candidates for adaptation: the Article 102 Enforcement Priorities Guidelines, the
Horizontaland Vertical Guidelines, the Horizontal Merger Guidelines(in particular oninnovation
effects)and Non-Horizontal Merger Guidelines (in particular on conglomerate effects).
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Two other respondents advocated for a Notice containing clearer indications on the process of
market definitionfor eachtype ofrelevant casesasisdoneinparagraphs 86 to 92 of the Vertical
guidelines.On top ofthe needto harmonisethe Notice with the Digital Markets Act, another
respondent foundit necessaryto alsoharmonise the Notice to take betteraccount of labour law.
Anotherrespondent suggested notfocusingthe Notice excessively on price parameters in order to
bringitinline with otherinstruments (e.g. Horizontal and Non-Horizontal Merger Guidelines,
Guidance onArticle 102 TFEU) mentioning non-price parameters and alsowiththe developments in
digitalmarkets.

5.3. Coherence with merger instruments

Around four-fifthsofthe respondents that expressed a view agreedthatthe Notice was coherent
with the Merger Regulationand with other instruments that provide guidance on theinterpretation
of the EU merger control rules, such as the Guidelines onthe assessment of horizontal mergers and
the Guidelines onthe assessment of non-horizontal mergers.

V.3. Is the Notice coherent with the Merger Regulation and with other x
instruments that provide guidance on the interpretation of the EU merger

control rules, such as the Guidelines on the assessment of horizontal mergers and
the Guidelines on the assessment of hon-horizontal mergers?

256%

581%

16.3%

Il 1 do not know (22) [l No (14) [l Yes (50)

Respondents flagging incoherencies focused their comments on the four following topics:

1. The needtochangethe dominancetest appearinginthe Noticeto adaptitto thesignificant
impedimentto effective competition test;

2. The needtoupdateSection6 ofthe FormCQOin orderto reflectparagraph27ofthe Notice
which provides examples of situations where the marketdefinition maybe leftopen. In the
opinion ofthese respondents, this could alleviate the burden onthird parties contributing to
market investigations;

3. Theneedto betterreflectglobal competition:going beyondissues of market definition,
some respondents submittedthatthe Notice should take better account of potential
competition. One business association suggested the Notice to focus more on global
competitionfrom non-European companies,over a longer timeline and taking greater
account of efficiency considerations. Another business respondent concurred, referring to
points 8,15 and 23 ofthe Horizontal Merger Guidelines in this regard.
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4. The needto adaptthe Notice to takeinto account digitisation: somerespondents arguedfor
anadaptationofthe Notice to the relevant elements of digitisation, including non -price
elements.One ofthem indicated that the Horizontal and Non-horizontal merger guidelines
underline the relevance of quality, variety and innovation of products for the determination
of “marketpower” andtherebyrelativise the price dimension of competition (paragraphs 8
and 10)in a clearermanner.

An individual respondentalsoarguedfor betterjustifications regardingthe differences in market
definitionin mergerand antitrust casesand proposedto set up a database with all the market
definitions adopted by the Commission by sectorofactivity.

Some ofthoserespondents indicatingthatthe Notice was coherent, alsomade further comments:
going beyond issuesof market definition, one association of large businessesindicated that the 2-
yeartime horizon inthe analysis which the Commission adapts accordingto the characteristics and
dynamics ofthe market (paragraph 74 of the Horizontal Merger Guidelines) should be extended in
general. Anotherrespondentindicatedthata greater differentiation between market definitionin
antitrustandmerger control could be envisaged.

5.4. Coherence with the CJEU’s case-law

Among respondents expressinga view, around three out of four ofrespondents indicated that the
Notice was coherentwiththe case law ofthe General Courtandthe CourtofJustice ofthe European
Union.

V.4. Is the Notice coherent with the case law of the General Court and the Court
of Justice of the European Union?

244%

55.8%
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Il 1 do not know (21) [l No (17) [l Yes (48)

Intheirreplies, respondents highlighted the importance of quoting judgments —andalso decisions —
sincetheadoptionofthe Noticein1997, while also recalling therole of market definition and the
discretion that the Commission enjoys in defining markets. Specificjudgments mentioned by the
respondents included the following:

— Case T-125/97 Coca-Cola v Commission

— CaseT-203/01, Michelinll

— CaseC-67/13P, Groupementdes Cartes Bancaires
— CaseT-370/17, KPN BV v European Commission
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— CaseT79/12, Cisco Systems, Inc.and MessagenetSpAv European Commission

— CaseC-439/11P, Ziegler SAv European Commission

— CaseT-380/17, HeidelbergCement AG and SchwenkZe mentKG v. Commission

— CaseC-307/18,Generics(UK) Ltd and othersv CMA

— CaseT-691/14, Servier v Commission

— CaseT111/08, MasterCard,Inc.and Others v European Commission

— Case(C-382/12P MasterCardInc.and Others v European Commission

— CaseT-427/08, Confédération Européenne des Associations d'Horlogers-Réparateurs
(CEAHR)

— CaseT-201/04, Microsoft v Commission

— Case(C-228/18,Budapest Bank

— CaseT-461/07, Visa Europe Ltd and Visa International Service v European Commission

— CaseT399/16, CKTelecomsUKInvestments

— Case C522/13,Navantia

— CaseT-160/16, Groningen Seaports and Others v Commission

— Case(C-8/08, T-Mobile Netherlands and Others

5.5. Coherence with EU policies:

The viewson the coherence ofthe Notice withexisting or upcoming EU legislation or policies
(including legislationand policiesin fields other than competition law) were more divergentthan on
other coherence topics. Inthis respect, first, almost half of the respondents didnot express a view;
and, second, ofthose expressinga view, around halfagreed on the existence of such coherence.

V.5, Is the Notice coherent with other existing or upcoming EU legislation or
policies (including legislation and policies in fields other than competition law) ?

314%
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26.7%

I 1 do not know (36) [l No (23) [l Yes (27)

Severalrespondents notedthe importance ofkeeping coherence between the Notice and the
Commission’s workregarding the Digital Markets Act and the Digital Services Act. There was,
however, nosingle position regardinghow bothinitiativesshould interact. Some respondents —
mainlyactiveinthe telecommunicationssector—highlighted the need for further workin the
regulatoryfield,and one considered that competitionlaw and the Notice should remainas the main
tool to tackle gatekeeping platforms. Two respondents explicitly recommended that the Commission
evaluate whether the identifiedissues canbe addressed by adapting the Notice, or alternatively the
guidelines onthevertical and horizontalagreements, to the new digital environment, before
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introducingnew tools. Respondents generally agreed ontheimportance of ensuring consistency
between all reviews of competition law currently ongoing (Market Definition Notice, as well as the
Block Exemptions Regulation for horizontal, vertical and motor vehiclesagreements)oraboutto be
launched (Technology TransferBlock Exemption Regulation).

The telecommunications regulatory framework —European Electronic Communications Code — was
alsoflagged as another field where coherencewith the Notice was required. One respondent
indicatedthat the analysis of markets under competitionlaw does not haveto beandshouldnot be
the same as on pre-defined regulatory markets, as they both serve different purposes.

Some respondents also called for ensuring coherencewith the recently -published White Paperon
foreignsubsidies, inorder to jointly contribute to theachievement of the common objective of
takinggreateraccount of third-country subsidised competition.

Finally, some respondents brought up the topic of s ustainability. Two ofthese respondents indicated
thatthe additional costs that European companies face when complying with environmental
measuresshould be takeninto accountin merger assessments butalso for antitrust compliance
whenit comesto cooperation agreements.

6. EU added value (Does the Notice at EU level provide clear added value?)

6.1. Has the Notice at EU level had added value in the assessment of relevant
product and geographic market in the application of EU competition law
(including application by national competition authorities)?

Nearly all (75) ofthe respondents who expresseda viewindicatedthatthe Notice at EU level had
addedvaluein the assessmentofrelevantproductand geographic marketintheapplication of EU
competitionlaw, withonlyonerespondentdisagreeing.

Intheirreplies, respondents noted that the Notice has contributed to legal certainty, by providing
guidanceatthe EUlevel onthe assessment ofrelevant product and geographic markets for the
purposesof EU competitionlaw and merger control rules. Ageneral view was that thisNotice at EU
levelallowedthe development of a common analytical frameworkfor both enforcement authorities
and companies to self-assess their behaviours and projected mergers, although several respond ents
referred backto their suggestions for updating the Notice to account for market developments.

One particular respondent,a major business, noted that guidance at EU levelis essential to ensure a
consistent enforcementanda level playing fieldin the EU’s single market. An SME respondent
pointed out that the Notice added valueinthe senseofanintroduction to the way competition
agencieswork and to understandthe a pproach to a competition case.

6.2. Has the Notice helped in aligning the definition of the relevant markets by
the national competition authorities of the EU member states and the
European Commission?

Nearly all respondents expressing a view (61)agreedthatthe Notice at EU level had helped in
aligning the definition of the relevant markets bythe NCAs andthe European Commission. Some
respondents (7) disagreed. Three respondents, in particular, consider that market definitionsare not
always aligned across Member States or, sometimeswiththe European Commission, which canlead
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to legaluncertainty. Another considers thatthe Notice stillhas toomuch ofa theoretical economic
approach thatis not sufficiently precise and easyto understand by businesses.
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