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Summary of the stakeholder consultation to the Evaluation of the Market 

Definition Notice 

 

This document contains a factual summary of the contributions made by stakeholders . I t  d o es n o t 

represent the official position of the European Commission or its services and does not prejudge th e 

European Commission’s findings, which it will publish in a Staff Working Document at the end of th e 

evaluation. 

 

Introduction  

The European Commission (“the Commission”) is currently evaluating the  Commission Notice on the 

definition of relevant market for the purposes  of Community competition law (the “Market 

Definition Notice” or the “Notice”).1  

The Market Definition Notice was published in 1997 to provide guidance as to how the Commissio n 
applies the concept of relevant product and geographic market in its enforcement of EU competition  

law. The Commission expected to increase the transparency of its p o licy a nd d ecis ion -mak ing i n  

competition law by rendering public the procedures which the Commission follows when considering 

market definition and by indicating the criteria and evidence on which it relies to reach a decision. 

The purpose of this Evaluation is to gather evidence on the functionin g o f th e  Market Defini tio n 

Notice in order to assess whether this Notice is s ti ll “fit-for-purpose” in light of develop men ts  s ince 

its  adoption in 1997. In line with Better Regulation Principles, 2 the Evaluation covers  the fo llowi ng 

evaluation criteria: 

1. Relevance: Is  the objective of the Market Definition Notice to provide correct, 
comprehensive and clear guidance on market definition still pertinent, taking i nto a cco unt 

market developments and evolving techniques,  fo r i nstance fo r a ssessi ng c omp etit ive 

effects? 

2. Effectiveness: To what extent has the Market Definition Notice met its objective of providing 

correct, comprehensive and clear guidance to all s takeholders, taking into a cco unt market 

developments, evolving approaches to market definit ion a nd e vo lving q uantitat ive a nd 

qualitative techniques used in defining markets since 1997? 

3. Efficiency: Are the costs involved in applying the Market Definition Notice proporti onate to  

the benefits? 

4. Coherence: How well have the different components  of the Market Definition Notice 

operated together? Is the Notice in line with the judgments of the EU courts and changes  i n 

the legal competition framework, and with other instruments of EU competition p o licy a nd 

other EU policies? 

5. EU added  value: To what extent  has the  Market Definition Notice at EU level provided clear 

added value, for instance by contributing to a consistent approach  to  market defin itio n b y 

the Commission and the EU national competition authorities?  

                                                             
1  OJ C 372, 9.12.1997, p. 5–13, available in all EU languages here: https://eur-lex.europa.eu/legal-

content/EN/ALL/?uri=CELEX%3A31997Y1209%2801%29. 
2  https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-

and-how_en. 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31997Y1209%2801%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31997Y1209%2801%29
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how_en
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how_en
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As  part of its impact assessment, the Commission asked stakeholders to express their v i ews  o n the 

five evaluation criteria through an online questionnaire.  

The Commission received 86 contributions to the public consultation submitted through th e o n line 

questionnaire. The Commission also received 13 additional submissions in the context of th e  p ublic 

consultation, mainly by businesses and business associations (ca. 70%), w hich l argely e choed  the 

issues raised in the replies to the online questionnaire.  

This summary is based only on contributions to the public consultation submitted through the online 

questionnaire. The input has been analysed using a data analysis tool,3 comp lemen ted b y  m anual 

analysis. 

To ensure the consistent application of categories, the Commission  amended  the self-declared 

categorization of a limited number of the respondents, in agreement with those respondents. Due to 

a technical failure of the uploading option provided in the online questionnaire, the Commission also  

uploaded manually the attachments that some participants had declared to be m issi ng fro m  their 

reply.  

 

Profile of respondents to the online questionnaire 

In terms  of categories  of respondents  to the public consultation, the large majority of the 

respondents are businesses or business associati ons (th at  is  7 2 resp ondents ,  o f w h ich 4 3 a re 

bus inesses and 29 business associat ions , co rresp ondin g to  8 4% o f a ll  responden ts ). Oth er 

respondents include public bodies4 (7 respondents, or 8%) as well as  re presentatives o f th e c ivi l 

society including EU citizens (3 respondents, or 3.5%), a  consumer organisat ion (1  re sponden t,  o r 

1%), a  trade union (1 respondents, or 1%) and others (2 respondents, or 2%).  

 

                                                             
3  The tool used is Doris Public Consultation Dashboard, an internal Commission tool for analysing and 

visualising replies to public consultations. It relies on open-source libraries using machine-learning 
techniques and allows for the automatic creation of charts for closed questions, the extraction of keywords 
and named entities from free-text answers as well as the filtering of replies, sentiment analysis and 
clustering. 

4    The figure includes both public bodies as well as organisations of public broadcasters. 
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In terms of size of respondents, almost 60% (corresponding to 51 respondents) indicated th at th ey 

are a large organisation (i.e., more than 250 employees); 12% (correspond ing to  1 0 responden ts ) 

s tated that they are medium s ize (i.e., between 50 and 249 employees); 14% (correspo ndin g to  1 2 

respondents) indicated that they are a small organisation (i.e, from 10 to 49 emplo yees );  an d 1 2% 

(corresponding to 10 respondents ) s tated that they are micro s ize (i.e., between 0 and 9 

employees)5. 

As  to the geographical distribution of responses, the large majority of respondents  are fro m a n EU 

Member State (67 respondents). 12 respondents are from the UK and 6 are from the US.  

 

 

Contributions to the online questionnaire 

This summary illustrates the general views expressed by s takeholders on whether the current Notice 

pursues relevant objectives, whether it pursues them effectively, effi ciently a nd c oherently,  an d 

whether it provides EU added value. The purpose of this summary is to outline the main points raised 

by s takeholders without regard to the number of contributions  ad dressin g a  p art icul ar p oin t o r 

whether a particular point of view is shared by all respondents. Therefore, in the following, reference 

is  made generically to “respondents”. However, for issues on which respondents expressed diverging 

views, both s ides of the argument are presented. 

1. General Questions on the Notice  

Respondents to the open public consultation seem overall familiar with the Notice and o ver 7 5% o f 

them have assessed relevant product and geographic markets over the past five years.  

                                                             
5  The question requested respondents to indicate the size of their organisation in term s of the  numbe r of 

employees. The Commission observes that the number of employees that for example a business 
association has is not necessarily indicative of the number of people employed by the businesses tha t a re 
members of such association. 
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Regarding the type of s ituations where relevant markets had to be assessed, respond ents  p oin ted 

towards merger and antitrust questions under EU competition law, as well as to wards  assessment 

under the national competition laws in the EEA. Resp ondents  a lso  assessed re levan t m arkets  

regarding questions of competition law for jurisdictions outside the EEA, but to a lesser extent.  

 

A number of respondents, mainly active i n  the telecommunications  an d e nergy s ectors ,  a lso 

indicated that they use the Notice when assessing the legal framework in regulated sectors .  Oth ers  

indicated us ing the Notice  for State aid analys is ; in the context of general competition law 

compliance matters; in civil proceedings to assess whether undertakings  are c ompetitors , e .g.  i n 

relation to tort of unfair competition or breach of confidentiality; and for proceedings  o u ts ide th e 

EU. 

Concerning the frequency of use, more than half of th e responden ts  (4 7) i nd icated a  fre quent 

consultation of the Notice several times per year while around a quarter o f th e respo ndents  (2 2) 

indicated an occasional consultation of the Notice once or tw ice p er y ear . On l y 1 4 resp ondents  

indicated that they never (1) or only rarely (13) consult the Notice. 
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2. Relevance (Do the objectives of the Notice match current needs or problems?) 

 

There was near consensus among respondents that there is  s t ill a  n eed fo r a  No tice to  p rovid e 

correct, comprehensive and clear guidance on market definition. The respondents indicated that th e 

Notice helps companies in assessing the compliance of their activities with c ompetit ion ru les a nd 

improves the predictability of competition authorities’ assessments, thereby c ontributing to  l egal 

certainty and to a reliable business environment. At the same time, several respondents n oted th at 

the Notice needs to be updated to reflect developments in the case law, as well as technological a nd 

economic developments that have changed the way certain markets  fu n ctio n. Th e tw o b us iness 

associations that replied negatively to this question also indicated that guidance th rou gh a  m arket 

definition notice is necessary to improve legal certainty, but s tressed that an update of the Notice is  

required.   

3. Effectiveness (Does the Notice meet its objectives?) 

 

3.1. The Notice in light of major trends and developments since its publication 

The majority of respondents considered that there are points of continuity that have not changed 

s ince 1997 and that should continue guiding the principles of the Market Definition Notice going 

forward. 
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3.1.1. Points of continuity 

 

The following points were explicitly highlighted by respondents as specific points of continuity: 

- Some respondents indicated that, while s ome p oi nts  n eed to  b e u p dated o r fu rther 

clarified, most or all core concepts mentioned in the Notice are still relevant. 

 

- Several respondents mentioned the role of m arket d efin iti on as  a  fra mework fo r th e 

competitive assessment and the importance o f th e No tice i n p ro vidi ng gu idance a nd 

transparency as principles that remain relevant for the future. 

 

- The relevance of the product and geographic dimensions of the relevant market an d th e 

definitions set out in paragraphs 7-9 of the Notice were also noted by some respondents.  

 

- The basic principles of market definition, in particular the relevance of the three sources  o f 

competitive constraints, were mentioned most often as points that should be main tained.  

In this context, multiple respondents underlined that the co nceptual fra mework o f th e 

hypothetical monopolist test should continue to guide th e assessment o f d emand s ide 

substitution (even though further guidance on how to apply it to markets where price is not 

the only parameter of competition should be provided). As  regards supply-side substitution 

and potential competition, some respondents emphasised that the importance assigned i n 

the current Notice to these two sources of constraints is correct and should be maintained.     

 

- Respondents also mentioned various aspects of the process and type of evidence relied o n 

in defining relevant markets. Several respondents mentioned the importance of relyin g o n 

robust evidence, and noted that the availabili ty a nd  relevance o f d i fferent ty pes o f 

evidence differs between cases; an updated Notice should therefore maintain that there i s  

no rigid hierarchy of sources of information . As  regards  specific s ources o f  e v idence 

mentioned in the Notice, one business respondent stressed that product characteristics are 

insufficient to assess substitutability, another stressed the i mp ortance o f c o nsiderin g 

actual/past substitution where such evidence exists ,  an d so me o thers  m enti oned th e 
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relevance of quantitative tests. As  regards evidence used in geographic market d efini tio n, 

some respondents stressed the importance of trade flows. 

 

- Finally, some respondents noted that market shares are s till relevant as  a n i n dicator o f 

market power, in particular in traditional markets. One respondent also noted that w here 

chains of substitution exist these should continue to be c ons idered i n  the d efinit ion  o f 

relevant product and geographic markets.  

 

3.1.2. Major trends and developments 

 

While there is agreement that many of the principles expressed in the Market Definitio n No tice 

do not need to be changed, most respondents consider at the same time that th ere are maj or 

trends and developments that have a ffected the app licat ion o f th e No tice and  n eed to  b e 

reflected in updated guidance. 
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Nearly all respondents who expressed a view on this question, including all stakeholder catego ries  

(bus iness community, public bodies and civil society), identified digitalisat ion as  a tren d that h as 

affected the way markets work and should be reflected in the Notice. Various aspects of digitalisation 

were highlighted in the responses: 

- Many respondents indicated that multi-sided platforms are now a prevalent business m odel 

in the digital sphere, yet they remain complex to analyse, with  n o c lear c onsensus i n th e 

economic literature or competition authorities’ case practice about how market d efi nit ion 

should be carried out in such circumstances.  S takeh olders  w ou ld th erefo re welcome 

guidance from the Commission in this area, in particular on the question of whether multiple 

relevant markets (one for each s ide of the platform) or a s ingle market (e ncompass ing all  

s ides of the platform) should be defined, on how th e i n direct  n etwork e ffects  b etween 

different s ides of a platform should be assessed as well as on whether (and how) th e SSNIP 

test can be applied to multi-sided platforms. Only a fraction of th ose s takehold ers  to ok a  

specific position on those questions however. 

 

- Another relevant development mentioned in many responses was the existence o f “ di gital 

ecosystems”, understood to refer to situations whereby a digital multi-sided platform o ffers  

a variety of complementary products and services in addition to its “core” p ro ducts . So me 

respondents noted that certain mergers and ty pes o f c o nduct c oul d b e assessed m ore 

appropriately if the relationships within such “ecosystems” are taken into account, and asked 

for guidance on whether and how this should be considered at the market definition stage.  

 

- Many respondents also s tressed that online services increasingly compete w ith trad itio nal 

ones; according to the respondents, this is in particular the case in the retail sector, w here 

online retailers and marketplaces represent a competitive constraint o n  b rick -and-m ortar 

shops, but it is also seen in other areas, e.g. the audiovisual sector where on line s treaming 

platforms  compete with televis ion providers . Respondents  submitted that such 

developments should be taken into account in the assessment o f b o th th e p roduct a nd 

geographic dimension of the relevant market.   

 

- Some stakeholders noted that within the digital sphere itself, products that  h ave d iffe ren t 

characteristics or are based on d iffe ren t u n derlying techn ology (e .g.  co mputers  an d 

smartphones) compete with each other; these respondents suggested that the assessment 

of demand substitution should therefore be based on the functional i n terchangeability o f 

products rather than their price or characteris tics . Go in g b eyo nd q u est ions  o f m arket 

definition, some respondents also submitted that where different distributi on c hannels  o r 

technologies are ultimately considered to belong to different relevant markets ,  th ey s t ill 

exert a competitive constraint on one another, a nd the No tice sh ould clarify  that  such 

constraints from imperfect substitution should be taken into accou nt i n  th e c ompeti tive 

assessment.   

 

- Many respondents noted that price is not the main p arameter o f c o mpetiti on b etween  

digital services (which are often offered “for free”, i.e. at a zero monetary price) an d called  

for guidance on how to assess demand substitution in such cases. Respon dents  i nd icated 

that alternatives to the SSNIP test have been developed, such as a small but s ignifican t n o n -

transitory decrease in quality (SSNDQ) or small but s ignificant non-transitory increase in cost 

(SSNIC), and it would be helpful to explain in the Notice how such tools can be applied. In this 
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context, it was also noted that consumers often pay for such services with their data,  wh ich 

should be taken into account in carrying out such tests. 

 

- As  regards data, multiple respondents also s tressed its role as a key input in the development 

of digital products . Respondents  claimed that access  to data (and data -process ing 

capabilities) enables large digital players to quickly expand into new markets, and submitted 

that this aspect should be taken into account in the assessment of supply side s ubst itut ion 

and – going beyond market definition – in the assessment o f p o tential c omp etit ion . Th e 

s ignificance of potential competition, which the Co mmiss ion d o es n o t assess as  part  o f 

market definition but in later stages of the assessment,  was also mentioned  b y s ome l arge 

digital companies who s tressed that in technology-driven markets new e ntrants  c an grow 

very fast and upend established players.  

 

- Several respondents noted the relevance of network effects, economies of scale and  scope,  

lock-in effects or s ingle-homing practices in delineating relevant markets and – going beyond 

market definition – in the assessment of market power, and suggested th ese fe atu res  o f 

digital markets should be discussed in the Notice. It was also mentioned in the same context 

that market shares do not represent the most appropriate i ndicato r o f m a rket p ower  i n  

digital markets, but to the extent they are relevant, guidance on metrics suitable fo r ze ro -

priced products would be appreciated.    

 

- Some stakeholders suggested giving less emphasis to market definition i n d ig ital m arkets , 

where market definition can be particularly complex, instead focusing more attention on the 

theories of harm.   

Some of the issues raised in relation to digital m arkets  were m entioned as  relevant fo r o ther 

innovation-driven markets as well,  the rise o f w hich  was  n oted b y s everal resp ondents  as  a 

s ignificant development that has affected th e a pplicat ion o f th e  No tice.  In part icular,  so me 

respondents mentioned that guidance should be provided o n  w hen markets  s hou ld b e d efi ned 

around key inputs such as innovation capabilities, and that competit ion fro m  i nno vative p layers  

outside the product market is a s ignificant constraint that should be considered in market definition. 

A third s ignificant trend identified in some of the public consultation responses was  g l obalisat ion.  

Those respondents noted that the current Notice only considers regional, national or EEA m arkets , 

whereas in many markets competition nowadays takes place on a global scale. So me respon dents  

further mentioned that globalisation has lowered barriers to entry, which makes comp etit ion  fro m 

players not currently present in Europe a significant competitive constraint that shoul d be taken into 

account at the market definition stage. In this context, it was a lso  m enti oned b y  some b us iness 

representatives that in assessing such constraints the subsidies from which potential entrants benefit 

in their home countries should be taken into account.  

Furthermore, respondents brought up the top ic o f s upply  s ide substitutab ility a nd p o tential 

competition in different contexts: while some submitted that they  sho uld b o th  b e g i ven l arger 

weight, and particularly that potential competition should be taken  i nto acco unt at  th e s tage o f 

market definition, other stakeholders only pointed out that  th e c urren t No tice p rovi des  ra ther 

limited guidance on these two concepts and should be updated to clarify the d is t incti on b etween  

them, in particular in the context of dynamic markets.    
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Other issues mentioned in the responses to the c onsultat ion , a lbeit  l ess freq uently, w ere th e 

following: 

- Technological convergence was also mentioned in relation to other sectors than digital: some 

respondents in the transport and energy sectors mentioned that whereas different transport 

modes and energy sources respectively were not traditionally seen as substitutes, th ey a re 

now increasingly used interchangeably by consumers, either on a s tand-alone basis or as part 

of bundles; some respondents also mentioned that sectoral regulation should be considered 

in the Notice.  

 

- Some respondents asked for more gu idance o n the c on dit ions  u nder w hich d i fferent 

customer categories could constitute distinct relevant markets. In this context, it was  n oted 

that this issue appears increasingly relevant in the digital sector, where personalised p ricing 

is  more and more common.   

 

- As  regards evidence used in the definition of the relevant product market, some respondents 

noted that more weight should be given to economic analysis and the m o re s oph ist icated 

quantitative techniques developed since 1997 relative to q u alitat ive fa ctors . S o me also 

suggested that consumer surveys (provided they are rigorously carried out to rule o u t b ias) 

are a relevant source of evidence that should be used more often. Internal documents were 

also mentioned as a source of evidence often used in practice b u t n ot m enti oned i n  the 

current Notice, although some bus iness  respondents  cautioned against the risk of 

mis interpreting them.    

 

- As  regards evidence used in th e d efin iti on o f th e re levant geograph ic market, s ome 

respondents mentioned the use of territorial supply restrictions as relevant barriers to trade, 

and some others noted that guidance on the application of isochrones and catchment a reas  

would be useful. 

 

- Some respondents mentioned that the assessment of a ftermarkets  sho uld b e clarified,  

including to reflect developments in the case law. 

 

- Some indicated that additional guidance on the treatment of differentiated p rod ucts  an d 

chains of substitution would be welcome. 

 

- Some respondents mentioned that considerations related to other policy goals, in particular 

environmental, social, and industrial policies, should be i ntegrated i n th e a pplicat ion o f  

competition policy, including when it comes to the definition of the relevant market.  

Beyond substantive matters, some respondents suggested that the Notice should be more detailed,  

provide more examples, and be better structured (i.e. it should explain th e s teps u n dertaken i n  a 

market definition exercise). 

3.2. The Notice in light of its objective to provide correct, comprehensive and 

clear guidance 

In its  public consultation questionnaire, the Commission asked for feedback on whether each o f th e 

sections of the Market Definition Notice had provided correct, comprehensive and c lear gu idance. 

The feedback on those sections is set out in the sections 3.2.1 to 3.2.7 respectively.  
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3.2.1. Definition of relevant market Q III.1  

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance as  

regards the definition of the relevant market (paragraphs 7 -12 o f th e  No tice),  th ere w as m ixed 

feedback from the respondents. Overall, around one third of the respondents who expressed a v iew 

indicated that the Notice provides correct, c omprehens ive a nd c lear gu idance as  re gards th e 

definition of the relevant market, while the remaining respondents disagreed.  

 

 Definition of the relevant product market and geographic market (paragraphs  7 -9): 

Respondents commented in particular on product market definition. S everal  responden ts  

submitted that the Notice fails to take account of modern digitised markets, and respondents 

referred to phenomena such as platforms and multi-sided markets, s erv ices  o ffered fo r a  

zero monetary price, “ecosystem” concepts as well as the role of data.  Some resp ondents  

explained that product market definition should be more dynamic while others h igh ligh ted 

for example the demarcation between ‘online’ and ‘tradit ional’  sales c hannels  o r m ade 

observations on product subst itu tabili ty.  In  ad dit ion ,  some respo ndents  p o int ed to  

specificities in particular sectors of the economy including for example telecommunicati ons,  

media and pharmaceuticals. A trade union criticised that the Notice fails to take account o f 

the labour markets.  

 

With respect to geographic market definition, some respondents explained that the No tice 

failed to adequately reflect globalisat ion o r to  app ro priately c apture the ge ographic 

dimension of digitised markets. As  regards globalisat ion,  c omments  m ostly  came fro m 

bus inesses or business associations. One respondent fo r e xample exp lain ed that g l obal 

competition with third countries p lays a n i ncreasing ro le a nd th at s trengthen ing the 

competitiveness of European companies compared to third countries re quires the Notice to  

be adapted. The respondent nonetheless continued that the interests of c o nsu mers  i n th e 

functioning of competition should not be ignored. However, not all respondents agreed that  

the Notice would fail to reflect changing market realities  an d so me also warned  against  

undue changes in defining the re levant geograph ic market . Fo r e xample,  a  b usi ness 

association representing both large c ompanies  a nd SMEs  e xplained  that they  saw n o 

apparent need for major changes of the method or perspectives when assessing the i m pact 

of global competition, also noting that the assessment needs to be fact-based and should not 
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rely on uncertain predictions of the future. That respondent nonetheless suggested that the 

parameters of global competition could b e c larified,  takin g i n to  accoun t fo r e xample 

developments on global markets as well as investment and merger patterns. 

 

A few respondents also brought up the question of th e te mporal  d imens ion o f re levan t 

markets. Respondents referred to the temporal dimension in the context of market shares as 

well as in the context of substitutability changing at different times (e.g. between p eak an d 

off-peak demand) or of other cyclical variations in the markets. 

 

 Concept of relevant market and objectives of Community competition policy (paragraphs 10-
11): Some respondents observed that the paragraphs need to  b e  u pdated  to  reflect  th e 

updated legal test – s ignificant impediment to effective competit ion –  i n trodu ced  i n th e 

recast Merger Regulation 139/2004. Other comments e xplained  fo r e xamp le that w hile 

contextualisation was useful, the current Notice overs i mplifies  th e p urposes o f m erger 

control or that the paragraphs could be discarded if not made m ore d etailed . I t  w as a lso  

submitted that paragraph 10 should not presume that market shares are the primary sou rce 

for identifying a dominant position and that the paragraph should clarify when other factors  

should be taken into account. Further clarity was also seen necessary o n  the c o ncep t o f a  

substantial part of the internal market. Some respondents overall questio ned th e n eed to  

always define a relevant market, this also applying to merger cases w here, a ccording to  a 

respondent, more emphasis should be put on assessi ng c loseness  an d i dentify ing a nti-

competitive strategies. 

 

 Difference between market definition in antitrust or merger c ontrol (paragrap h 1 2):  Some 

respondents submitted that the p aragrap h was  n ot a dequately  clear  o r th at i t  e ven 

introduces legal uncertainty. For example, resp ondents  called fo r m o re c larity o n  the 

differences in the approach between (backward-looking) antitrust a nd (fo rward-l ookin g) 

merger cases. Going beyond core issues of market definition, this included for e xample th e 

question on the time-horizon for the forward-looking approach in m erger cases  o n w hich  

some respondents commented that a more dynamic approach should b e taken  o verall to  

reflect market realities. Further, some respondents observed that the paragrap h o nl y u ses  

the geographic market as an example where differences between antitrust and merger cases 

could appear, omitting product market definition, which was found incorrect or confusing. In 

the context of a dynamic or forward-looking market d efini tio n, s ome respon dents  a lso 

explained that the Notice fails to take account of the features of modern digitised  o r m edia 

markets or the developments in technology. 

 

3.2.2. Basic principles for market definition Q III.2   

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance as  

regards the basic principles of market definition (paragraphs 13-24 of the Notice), there was m i xed  

feedback from the respondents. Overall, around one third of the respondents who expressed a v iew 

indicated that the Notice provides correct, comprehensive and clear guidance as re gards th e b asic 

principles for market definition, while the remaining respondents disagreed.  
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 Competitive constraints (paragraphs 13-14): The responden ts recognise th e s ources o f 
competitive constraints cited in paragraphs 13-14 to s till be the main sources of competit ive 

constraints. However, many respondents take the view that there is a  need to adapt them to  

accommodate changes in traditional industries an d i n d i gital markets  a nd that cu rrent 

markets need a dynamic market d efin iti on w hich ta kes i n to account a ll c ompetit ive 

constraints both for product and geographic scope. 

  

 Demand-side substitutability (paragraphs 15-19): Many of the respondents who expressed a  

view indicated that the guidance provided by the Notice as  regards  demand -s ide 

substitutability could be improved. 

 

Most respondents mentioned the SSNIP test in this respect and made a n u mber o f p o ints .  

Firs t, some respondents consider that the profitability of a hypothetical SSNIP sh ould  take 

into account any feedback effects in multi-sided markets that result  fro m th e reacti on o f 

users on the other side of the market. Second, respondents submit that the SSNIP should b e 

adapted to address non-price parameters, in particular in two-sided or multi-sided m arkets  

where firms frequently provide products or services “for free” on one s ide o f th e m arket . 

Accordingly, other models than the SNIPP test should be developed a nd m entioned  i n a n 

updated notice, such as models based on time spent, user attention, parameters  o f q u ality 

(SSNDQ) or costs  (SSNIC). Third, respondents  submit that the SSNIP test seems to be 

unsuitable when it comes to assessing bidding markets where the competition is  rather fo r 

the market than in the market.  

 

Other issues raised include the request for guidance on whether to define multiple relevant 

markets (one for each side of the platform) or a single market (encompassing all s ides of th e  

platform) in platform markets; the submission that the Notice should take into accoun t th e 

substitutability between branded and retailer brand products as they are often qualitat ively  

s imilar in the respondent’s view; and the view that the Notice should prov ide gu idance o n 

how to include network effects in market definition assessments.   

 

 Supply-s ide substitutability (paragraph 20 -23): Some respondents  submit that the 

explanations  of supply-s ide substitutability in the Notice could benefit from further 

clarifications. For instance, a business association notes that more examples and references  

to the case law would be helpful to clarify some terms that are open for interpretation, s uch 

as  in particular “short term” and “significant additional costs or risks” in paragraph 20. Other 
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respondents suggest changes to the framework and consider that supply-side substitutability 

needs to be considered to the same extent as demand-side substitutab ility a nd th at th e 

current focus on demand-side substitutability does not allow important elements to be taken 

into account, such as s igni fican t i n novation a nd te chnol ogical d evelo pments . So me 

respondents also raise the issue of the timeframe for the market d efin iti on assessment, 

claiming that a market investigation focusing on short-term e ffects  w ould n o l o nger b e 

suitable as it fails to take into account dynamic developments  b ased  o n a  m edium -term 

forecast.   

 

 Potential competition (paragraph 24): Several respondents  criticise that potential 
competition is only touched upon briefly in the No tice  w hile m ore d etailed  gu idan ce i s  

contained in the Commission’s guidance on the competitive assessment . Th ey c laim th at 

potential competition should be discussed more in detail in a revised Notice given the rapidly 

changing market realities, in particular because of technological developments. Furthermore, 

some respondents point to the specificities of digital markets and submit that the constraints 

imposed by successful digital platforms in adjacent markets should be taken into account and 

that the boundaries between supply-side substitutability and potential competition may b e 

more blurred in digital contexts. 

 

3.2.3. The Process of defining the relevant market in practice Q. III.3 

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance as  

regards the process of defining the relevant market in practice (paragraphs  2 5 -35 o f th e No tice), 

there was mixed feedback from the respondents. Overall, around one third  of the respondents  w ho 

expressed a view indicated that the Notice provides correct, comprehensive and clear gu idance as  

regards the process of defining the relevant market in practice. 

 

 Product dimension (paragraphs 25-27): As regards the product dimensio n, many  b usi ness 

associations state that the paragraphs on product dimension currently provide flexibility for a  

case-by-case analysis, which in turn allows for a full understan ding o f th e m arket th at is  

required to appropriately define a market. However, they claim that the product dimens ion 

should not only take into account substitute products but also complementary products a nd 

imperfect substitutes. Furthermore, some respondents argue that while there is no n eed to  

determine a rigid hierarchy, it would be appropriate to recognize that e vidence o f a ctual 
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market behaviour typically has greater weight than evidence prepared s pecifical ly fo r a n 

investigation. Moreover, many respondents consider that the provision of services “for free” 

should be taken into account in this section of the Notice. Some respondents also underline 

the need for the Notice to include examples or case s tu dies,  i n l i ne w ith  the  i l lustrative 

approach taken in other Commission guidelines.  

 

 Geographic dimension (paragraphs 28-31): Most respon dents  c ons ider th e geograph ic 

markets listed in this section of the Notice (national, EU-wide or EEA-wide) to be incomplete 

as  they do not include global markets. Furthermore, some respondents take the v iew that , 

while borders may be hard to define, new elements often point to markets w ider th an th e 

EEA, such as (i) the existence of digital markets (i.e. on-line retail and wholesale and  g lo bal  

digital marketplaces that compete with brick-and-mortar p layers ),  a nd (i i ) th e e ntry o f 

international players along with increasing trends for regional a nd wo rl d-wide s ourcing.  

Additionally, some respondents state that the Commission shoul d take i n to  accoun t th at 

companies located in third countries might receive subsidies that Europ ean c o mpan ies d o  

not receive. Moreover, a business association suggested that the revised Notice should take 

into account that many service markets have been liberalized at Me mber S tate l evel, a nd 

that therefore companies are able to compete no t o n ly w ithin national b o rders .  Other 

respondents submitted that it would be important for the Commission to keep i n m ind  the 

barriers  to sourcing from other member s tates  in the EU as  well as  the commercial 

segmentation of the single market by multinational brand suppliers  through territorial supply 

constraints (which, according to the respondent, can explain why retailers and w holesalers  

buy locally, even though the geographical scope of sourcing markets is increasingly large and 

might actually be European for certain products).  

 

 Market integration in the Community (paragraph 32): As regards  market i ntegrat ion , th e 

feedback of the respondents is s imilar to the feedback given for geographic markets  a bove.  

More specifically, many respondents submitted that the concept of m arket i ntegrati on i s  

nowadays even more key than before due to digitalisation and globalisat ion . As  exp lai ned 

above, they submit that the geographic markets tend to be wider than b efore (l eading to  

global and cross-sectorial markets) and th at this  sh ould  b e taken i n to  accoun t b y  th e 

Commission when defining the relevant markets. 

 

 The process of gathering evidence (paragraphs 33-35): Many respondents take the view th at 

a large number of requests for information (RFIs) create an u n necessary a dminis trati ve 

burden both for the Commission and for the addressees and they propose fewer a nd m ore 

targeted RFIs. In addition, many respondents take the view that the Commission sho uld n o t 

rely too much on the data submitted by the parties to define the market but should carry out 

its  own assessment. Furthermore, the Commission should adopt an approach that is open to  

empirical evidence, taking into account the views o f s up pliers ,  customers  a nd re levant 

industry associations. Most respondents, however, a gree that th ere canno t b e  a s trict  

hierarchy of empirical evidence. A business association points out that internal d o cuments  

are not necessarily good evidence of market definition in their view as undertakings  u sual ly 

have limited information on their competitors ’ conduct. Another would welcome a 

commitment by the Commission in a revised Notice that it will provide adequate reasons fo r 

relying on some but not all evidence (particularly where there i s  i ncons is tent e vidence).  

Additionally, another business association notes that the discussi on o n  vario us p i eces  o f 

evidence and how these are gathered (paragraphs 33 to 52) is helpful, but that this coul d b e 
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complemented in a revised notice by references to case-law which the Commission considers 

to be particularly helpful examples of the use of such evidence. 

 

3.2.4. Evidence to define markets – product dimension Q III.4 

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance  as  

regards the evidence to define the relevant product market (paragraphs 36-43 of the Notice), th ere 

was mixed feedback from the respondents. Overall, a round  o ne-third o f th e  responden ts  w ho 

expressed a view indicated that the Notice provides correct, comprehensive and clear gu idance as  

regards  the evidence for defining markets  in their product dimens ion, while the remaining 

respondents disagreed.  

 

 Introductory paragraphs (paragraphs 36-37): Some respondents expressed the opin ion th at 

previous decisions (from the Commission, other NCAs and regulators) should be the s tarting 

point of the assessment. Others  argue instead that given the market dynamics  the 

Commission should have the burden of proving that the market definitions in those decisions 

are s till valid. Some respondents indicated the relevance of including references to examples 

and previous cases in the Notice. One business association asked for guidance on the value of 

different types of evidence in case of a contradiction and another about the weight gi ven to  

different types of evidence. Businesses and businesses associations explained that the notice 

should not put so much emphasis on product characteristics and intended use. Accordin g to  

some businesses and businesses associat ions , th e Co mmiss ion s hould  fo cus  m ore o n 

potential competition and external constraints (e .g.  fro m tradi tio nal  secto rs  o n d i gital 

markets and vice versa). On e  b usi ness associatio n e xplained th at i n d ig ital m arkets  

competitive pressure can be exerted by complementary and non-substitute products. Ma ny 

respondents indicated that, given the recent market dynamics and the growing i mportance 

of multisided platforms (where the monetary price is often set at zero on one of th e s id es), 

the Commission should also focus on other variables than price. Examples mentio ned w ere 

quality, data, and consumer preferences among others. Several respo ndents  a dded th at 

functional interchangeability between products can become more relevant. 
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 Evidence of substitution and quantitative tests (38-39):  Several respondents explained that 

evidence on past shocks and switching patterns is less relevant in dynamic markets. In th ese 

cases the assessment should be more forward looking. Respo ndents  i n dicated th at n ew 

quantitative techniques have been developed and detailed guidance on their ap plicatio n is  

necessary. One respondent mentioned that references  to the Best practices for the 

submission of economic evidence and data collection could be useful. Several resp ondents  

argued that more attention should be given to the supply side of the market. 

 

 Views of customers/competitors and consumer preferences (40-41): Respondents indicated 

that consumers’ and competitors’ views should be always supported with other evidence as  

they may often be subject to bias. Internal documents are important but should be reviewed 

in a fair and objective manner. Several respondents stressed the growing importance o f th e 

use of surveys and the need for more guidance on how to run those surveys.  On e b us iness  

association mentioned that requests  fo r i n fo rmation s houl d b e m ore tail ored  to  the 

respective addressee and less burdensome a nd th at i n terviews are a b etter source o f 

information. Other sources of information indicated are s tudies , e xpert repo rts ,  trade 

associations and industry experts. 

 

 Barriers and costs of switching (42): Respondents indicated several other sources of barriers  

to entry and switching costs that are becoming relevant i n  the co ntext  o f d i gi talisat ion,  

namely the use of data  (portability), interoperability, privacy, networks  effects , 

“ecosystems”, multi-homing, product differentiation and diminishing returns.  

 

 Different categories of customers and price discrimination (43): Respondents indicated that 

the emerging practice of personalised pricing should be considered, including the possibi lity 

to identify a distinct market for each customer. A b u s iness associat ion  exp lai ned that 

features such as e-commerce and platforms should be taken into account when assessing the 

possibility of different categories of customers because of price discrimination. A respondent 

indicated also that "big data" allow to better discern differences in customers' willingness  to  

pay and that more products are being sold in formats that limit possibilit ies fo r tra de an d 

arbitrage. 

 

3.2.5. Evidence for defining markets – geographic dimension Q III.5  

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance  as  

regards the evidence to define the relevant geographic market (paragraphs  4 4-52 o f th e  No tice),  

there was mixed feedback from the respondents. Overall, around one-third of the respondents  w ho  

expressed a view indicated that the Notice provides correct, comprehensive and clear gu idance as  

regards the evidence for defining markets in their  geo grap hic d imens ion,  w hile th e re main ing 

respondents disagreed.  
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When looking at different stakeholder groups, two-thirds of th e respon dents  fro m th e b us iness  

community and the civil society disagree that the Notice provides correct, comprehensive a nd c lear 

guidance as regards the evidence to define the relevant geographic market while roughly two-thirds  

of the responding public authorities agree. 

 Evidence of diversion to other areas (45):  Some respondents operating in the digital, m edia 

and telecoms industries noted that the guidance on types of evidence for diversion to  o ther 

areas should be updated to include evidence not related to  prices or phys ical  trade fl ows . 

Others noted that past evidence of diversion, although useful, may not be enough and m ore 

forward-looking evidence should be considered. Some respondents pointed out th at, w hile 

evidence of diversion may be an indication of a wider geographic market, the opposite is not 

necessarily true: customers may have chosen local suppliers but that in itself is not indicative 

of customer behaviour in response to a reason to divert. One respondent argued th at c are 

should be taken in the next text of the Notice to distinguish between supply substitution that 

takes longer than one year (to be assessed as potential market entry) and the Hyp othetical 

Monopolist Test that relies on a much shorter time-frame a nd s o b elo ngs  i n th e m arket 

definition exercise. Finally, one respondent from the civil society noted that the evidence o f 

geographic diversion in the labour market does not necessarily coincide with the evidence  of 

diversion in a relevant product or service market since the geographic market for a  p rod uct 

may be broad while the labour market may be narrower, or vice versa. 

 

 Demand characteris tics  and views  of customers  and competitors  (46 -47): Several 

respondents from the business community noted that demand characteristics like l anguage 

and culture may not be as relevant in determining the geographic scope of a relevant market 

as  in the past, in particular as regards digital markets or markets w here d ig italizat ion  h as 

changed the way competition works. One respondent added that, in additi on to  o b tainin g 

views of customers and competitors, the views of trade associations, industry e xperts  a nd 

independent third parties, i.e. scholars or economists, may also be sought when necessary in 

individual cases. Another respondent n oted that p aragraph  4 6 sho uld b e u p dated to 

incorporate the open or closed nature of certain third-cou ntry markets  (a dminis trat ive 
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difficulties, standards, public procurement, etc.) creating c ompetit iv e i mbalances  i n th e 

accessibility of these markets. 

 

 Geographic patterns of purchases and trade flows (48-49):  Many respondents both from the 

bus iness community and the civil society re ferred  to  the fact  that  th e w orld i s  m ore 

international than 23 years ago to suggest that the Notice should be updated to take account 

of globalisation trends o f th e p ast tw o d ecades.  Am ong those respon dents , s everal 

respondents from the business community recognize d, h o wever,  that  th e fu ndamental  

aspects of the Notice still apply and that there is no need to alter the methodology by w hich 

markets are defined in order to assess the impact of global competition. One respondent, i n 

particular, argued that allowing anticompetit ive  m ergers  i n  o rder to  c reate Eu ropean 

Champions was not desirable.  Several other respondents operating in the digital, media and  

telecoms industries noted that the Notice should caution a gainst fo cusi ng to o m uch o n 

transport costs, diversion of orders and trade flows given the growing importance o f d i gital  

services and the dynamic nature of digital markets. Respondents also noted that th e No tice 

should provide guidance on an analytical framework for the definition o f l ocal m arkets  o n 

the basis of catchment areas drawn around suppliers or customers .   On e resp ondent, i n  

particular, argued that paragraph 48 of the Notice may n eed  fu rth er c larificatio n a bout 

whether the geographic market can be different in different s tages of a transaction (w here, 

for instance, bidding for a concession could happen on a national basis, while the concession 

won could be granted at a regional l evel) a nd w hich  s tage o f a  transact ion s houl d b e 

examined in defining the geographic market. 

 

 Barriers and switching costs (50):  Several respondents pointed to the growing importance of 

online purchases and digital services to argue that the focus of the Notice on transport costs  

and tariffs should be updated to account for the ability of companies to c ompete g lo ball y. 

They further argued that switching barriers in relati on to  d ig ital services l ike co nsumer 

privacy, data protection and Territorial  Supp ly Co nstrain ts  (TSCs) sh ould b e  taken i n  

consideration in an updated Notice. Some respondents noted that the issue o f b arriers  to  

entry in an updated Notice should account for the impact of foreign subsidies o r Eu rop ean 

regulatory constraints in the competitiveness of European companies, in order to  e nsu re a  

global level-playing field. 

 

 Examples from Commission practice and relevance of d i fferent  factors  (5 1 -52):  Several 

respondents argued that it would be h el pful i f th e  u pdated  No ticed i ncluded a l is t  o f 

examples modelled on the Commission practice and case law.  

 

3.2.6. Calculation of market share Q III.6 

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance  as  

regards market shares calculation (paragraphs 53-55 of the Notice) there was mixed feed back fro m 

the respondents. Overall, around one-quarter of the respondents who expressed a  v iew i nd icate d 

that the Notice provides correct, comprehens ive a nd c lear guidance  as  re gards m arket share 

calculation, while the remaining respondents disagreed.  
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Among those respondents disagreeing, most explained that guidance is needed i n re lat ion  to  the 

calculation of market shares in digital markets, in particular as regards zero price services and m u lti -

s ided platforms. Respondents  suggested several alternative metrics , namely number of 

subscribers/users/visitors, volume of use, time spent, amount of data provid ed,  c licks,  n umber o f 

vis its, or s ingle homing users. Several respondents also indicated that static market shares are n o t a  

good indicator in dynamic markets, in particular where innovation has a s trong role. This is because a 

temporary high market share does not correspond to high market power in their view. One business  

argued that instead of sales, the Commission could  assess  marketing e xpenditure, tech nolo gy 

investments, innovation and investments in customer service. Also other market specificit ies w ere 

mentioned that should impact the type of metrics used. For instance, some respondents  i n dicated 

that in the case of bidding markets or more general in case of infrequent purchases, a longer p eriod 

could be considered. Other respondents indicated that more guidance was  n eeded i n th e c ase o f 

captive sales or vertically integrated companies and “ecosystems”. On e b us iness  asked fo r m o re 

clarity on how to deal with the suppliers included in the market via supply-side substitut ion a nd o n 

the role of market shares in the case of differentiated products. Going beyond the techn icali ties  o f 

market share calculations and therefore the scope of the market definition notice, some bus inesses  

and business associations also explained that market share calculation does not take i nto a ccount 

competitive constraints from outside the market and from potential competition,  an d t h us d o n o t 

adequately reflect market power.  

More generally, one public authority and one representative o f th e  ci vil s ociety  asked fo r m o re 

examples of market share calculation. One business association argued that market re constructi on 

should only be done in exceptional circumstances and that the Commission should gi ve th e results  

due weight depending on the rigorousness of the process to collect  the i n put d ata fro m m arket 

participants.  

 

3.2.7. Additional considerations Q III.7 

Regarding the question whether the Notice provides correct, comprehensive and clear gu idance as  

regards additional considerations (paragraphs 56-58 of the Notice), there was mixed feedback fro m 

the respondents. Overall, more than one-quarter of the respondents who expressed a view indicated 
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that the Notice provides  correct, comprehens ive and clear guidance as  regards  additional 

considerations, while the remaining respondents disagreed.  

 

Most of the respondents indicated that the Notice should i nclude gu idance  o n d igi tal m arkets ,  

namely in relation to multi-sided markets, “ecosystems” and services offered a t a  ze ro m o netary 

price. In particular, some respondents argued that guidance on when to define a s ingle market o r 

several markets for each s ide of a  platform is necessary. Also more emphasis on non-price variables  

is  necessary as well as on the importance of network effects and the role of data. 

Some respondents also mentioned the need for more specific guidance on innovative a nd d ynamic 

markets. Respondents also mention the fo l lowin g s peci ficit ies:  b und le markets  a nd m arkets  

characterised by the presence of complementary products, bidding markets , captive sales a nd o wn  

brands. In relation to chains of substitution, some respondents asked for more d e tailed gu idance. 

One trade union argued that labour market aspects should be taken into account for the purpose o f 

market definition. 

Some respondents indicated that the paragraph on aftermarkets should be updated in light of recent 

judgments. Some respondents submitted that more explanations  s hould  b e p rovi ded a bout th e 

digitalisation of aftermarkets (including the importance of data) and the emergence of “ecosystems”. 

One business association indicated that the Notice should clearly set out the additional factors  th at 

are needed to conclude that a separate secondary market exists and the circumstances  i n w hich a 

customer can be considered locked in with the primary p ro duct.  An o ther b us iness asso ciat ion 

indicated that the Notice should explain the specific situations in which the primary market primarily 

determines the competitive scope of the secondary market. Another business association added that 

the Notice should refer to the possibility of cases where a manufacturer h as the te chnical a nd/o r 

commercial ability to foreclose the aftermarkets for its independent c ompetito rs , a nd thus  c an 

restrict demand substitution artificially.  
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4. Efficiency (Are the costs involved proportionate to the benefits?) 

 

All respondents who expressed a view on this question considered that the net benefits  associated 

with following the guidance described in the Notice are positive (compared to a situation without the 

Notice in place). In other words, the respondents find that the benefits  o f th e  No tice e xceed th e 

costs thereof.  

Although they were not able to quantify its  n et b enefi ts , resp ondents  s tated  that th e No tice 

improves legal certainty thereby helping companies to reduce costs, including: (i) c osts  associated 

with external legal assistance (as at least a part of the assessment can be carried out i n-h ouse), (i i ) 

costs of competition law infringements s temming from an incorrect assessmen t o f th e ir market 

pos ition: these include legal fees and fines as well as negative e ffects  o f m akin g i nv estmen ts  o r 

adopting a commercial strategy that later needs to be changed, and  (i ii) o p po rtuni ty costs . On e 

respondent also noted that without the Notice, the Commission’s o wn  i nvest igat ions  c ould  take 

longer or be inconsistent with each other, which would increase companies’ costs  of self-assessmen t 

and of cooperating in such investigations. In th e same v ein, ano ther respo ndent s tressed th e 

importance of the Commission adhering to its own Notice for the benefits to be maximised.  

5. Coherence (Is the Notice internally coherent? Does the Notice complement 

other actions or are there contradictions?) 

Respondents are in consensus or express a strong agreement as regards the coherence of the Market 

Definition Notice. 

5.1. Internal coherence of the Notice 

Most respondents expressing a view on the internal coherence o f th e No tice i n dicated th at th e 

different components of the Notice work well together without apparent contradictions, while a fifth 

indicated that there exist contradictions between its different components. 
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Of these respondents disagreeing with the internal coherence of the Notice, several pointed out that  

despite identifying “three main sources of constraints” (para. 2), the Notice puts the emphasis on the 

demand-side, while seemingly putting supply-side and potential competition at a different level  an d 

only dealing with them at later s tages  in the Notice (paras . 20 and 24 respectively).  Some 

respondents flagged the need to rethink whether the No tice i s  c oherent i n re lat ion  to  d ig ital 

markets. 

One respondent indicated that the No tice s hou ld ack nowledge the d i fferences b etween the 

objectives and aims of antitrust and mergers and that these objectives should be taken into accou nt 

when defining markets. Some respondents added that the non-decisive role of market definition and 

market shares should be clarified: one respondent indicated that the passage i n  p aragraph 4  “the 

definition of the relevant market often has a decisive influence on the assessment of a  case”,  d oes  

not seem to be coherent with paragraph 27, indicating that sometimes a precise market definition  is  

not necessary. Going beyond issues of market definition, another respo ndent  re quested a  m ore 

important role for buyer power – and not of market shares only. One respondent also  fl agged  that 

the “additional considerations” section does not fit well with the rest of the Notice. 

Respondents agreeing with the internal coherence of the Notice generally indicated that th e No tice 

was coherent, with some of them highlighting that the reason for this was the fact th at the No tice 

was drafted in broad terms. Some respondents agreeing with th e c oherence also re quested th e 

Commission to give less importance to the role of market definition and to make explicit that market 

definition helps to frame the analysis but is not decis ive fo r th e o utcome o f th e c ase . An other 

respondent suggested moving the current paragraph 25 of the Notice to the section of Evidence (i .e. 

paragraphs 35 et seq. of the Notice) and moving paragraph 43 of the Notice (re different catego ries  

of customers and price discrimination) to the last section on “Additional considerations”.  

5.2. Coherence with antitrust instruments 

Around four-fifths of the respondents expressing a view agreed that the Notice was c oherent w ith 

other instruments that provide guidance on the interpretation of the EU a ntitrust ru les b ased o n  

Articles 101 and 102 TFEU. 
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One respondent suggested harmonising the distinction between actual and poten tial c ompetitors  

la id down in Article 1 of Regulation (EC) No 330/2010 – the Vertical Bl ock Ex empti on Regulat ion,  

currently under review – with that of paragraph 20 of the Notice, which refers to the same concepts  

in order to assess supply-side substitution. A potential way to  so lve th e issue , a cco rding to  the 

respondent, would be to include a section of definitions of terms including undertaking, competitor, 

current competitor, potential competitor, market, wholesale, retail, upstream, downstream market.  

Also in relation to the VBER, the same respondent questioned whether market shares s hould  b e 

solely calculated on the basis of the market on which the goods are sold or whether also the markets  

where the goods are purchased. Th e same respo ndent argued fo r m akin g m arket d efi nit ion 

compulsory even for Art. 101 TFEU decisions by object i n o rder to  “ construct  a s ingle case -law 

practice”. Another respondent also argued in favour of  making market definition a  n ecessary fi rs t 

(compulsory) s tep, especially because “there is the te ndency,  b y certain  national co mpetit ion  

authority, to restrict the scope of the relevant market to the perimeter in which an infringement h as 

been allegedly realized (for instance, in case of a 101 TFEU investigati on)”. On e respon dent also 

suggested cross-referring to the best practices for the submission of e conomic e vi dence and  d ata 

collection. Another respondent did not see the need for having market definition guidance also in the 

Horizontal Guidelines. Finally, one respondent claimed that th e No tice’s  e xclus ion o f p o tential  

competition which the Commission addresses i n  i ts  c ompetit ive assessment seemed  to  b e i n 

contradiction with points 12 of th e Co mmunicatio n o n 102 en forcemen t p rio rities  an d w ith  

paragraph 46 of the Horizontal Merger Guidelines, both of which seemed to have a m o re fo rward-

looking point of view for market definition according to the respondent. One respondent suggested  

not forgetting the case-law of the Court of Justice, dating back to the Völk and Z i egler case, w hich 

uses the assessment of market power to define a relevant restriction within the meanin g o f Art i cle 

101 (1) TFEU. 

Going beyond market definition issues, several respondents highlighted their concerns regarding th e 

need to update antitrust guidelines to the changes brought about by the digitisation of the economy  

but also with the ongoing reviews of the horizontal and vertical guidelines . Two of these respondents 

indicated that these changes, including the ongoing debate surroundi ng th e Di gital Markets  Ac t, 

were necessary in order to ensure consistency and to increase the competitiveness of their ind ustry 

vis -à-vis gatekeeper platforms. One of these respondents also flagged the following instruments  as  

being potential candidates for adaptation: the Article 102 Enforcement P ri orities  Gu idelines , th e 

Horizontal and Vertical Guidelines, the Horizontal Merger Guidelines (in  p art icular o n i n novation 

effects) and Non-Horizontal Merger Guidelines (in particular on conglomerate effects). 
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Two other respondents advocated for a Notice containing clearer i ndicati ons o n th e p rocess  o f 

market definition for each type of relevant cases as is done in paragraphs 8 6 to  9 2 o f th e Ve rt ical 

guidelines. On top of the need to harmonise the No tice w ith th e Di gital Markets  Ac t,  a nother 

respondent found it necessary to also harmonise the Notice to take better accoun t o f l a bour l aw.  

Another respondent suggested not focusing the Notice excessively on price parameters  i n o rder to  

bring it in line with other instruments (e.g. Horizo ntal  an d No n-Horizo ntal Merger Gu ideli nes, 

Guidance on Article 102 TFEU) mentioning non-price parameters and also with the developmen ts  i n 

digital markets. 

5.3. Coherence with merger instruments 

Around four-fifths of the respondents that expressed a view agreed that the No tice was  co heren t 

with the Merger Regulation and with other instruments that provide guidance on the interpretat ion  

of the EU merger control rules, such as the Guidelines on the assessment of horizontal mergers  a nd 

the Guidelines on the assessment of non-horizontal mergers. 

 

 

Respondents flagging incoherencies focused their comments on the four following topics:  

1. The need to change the dominance test appearing in the Notice to adapt it to the s ignificant 

impediment to effective competition test;  

 

2. The need to update Section 6 of the Form CO in order to reflect paragraph 27 of th e No tice 

which provides examples of s ituations where the market definition may be left open.  In th e 

opinion of these respondents, this could alleviate the burden on third parties contributing to  

market investigations;  

 

3. The need to better reflect global competition: going beyond i ssues o f m ark et d efi nit ion,  

some respondents submitted that the No tice shou ld take b etter account o f p o tential 

competition. One business association s uggested th e No tice to  fo c us m o re o n  g lo bal 

competition from non-European companies, over a l o nger t i meline a nd ta king  greater 

account of efficiency considerations. Another business respondent concurred, re ferring to 

points 8, 15 and 23 of the Horizontal Merger Guidelines in this regard.  
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4. The need to adapt the Notice to take into account digitisation: some respondents argued fo r 

an adaptation of the Notice to the relevant elements of digitisat ion , i ncl uding n on -price 

elements. One of them indicated that the Horizontal and Non-horizontal merger gu ideli nes 

underline the relevance of quality, variety and innovation of products for the determinatio n 

of “market power” and thereby relativise the price dimension of competition (para grap hs 8  

and 10) in a clearer manner. 

An individual respondent also argued for better justifications regarding th e d iffe rences  i n m arket 

definition in merger and antitrust cases and proposed to s et u p  a database w ith  all  the m arket 

definitions adopted by the Commission by sector of activity.  

Some of those respondents indicating that the Notice was coherent, also made further  c omments :  

going beyond issues of market definition, one association of large businesses indicated that t h e 2 -

year time horizon in the analysis which the Commission adapts according to the characteris tics  and  

dynamics of the market (paragraph 74 of the Horizontal Merger Guidelines) should b e e xtend ed i n 

general. Another respondent indicated that a greater differentiation between market d efin itio n i n 

antitrust and merger control could be envisaged. 

5.4. Coherence with the CJEU’s case-law 

Among respondents expressing a view, around three out of four of respondents indicated th at the 

Notice was coherent with the case law of the General Court and the Court of Justice of the European 

Union. 

 

In their replies, respondents highlighted the importance of quoting judgments – and also decisions  –  

s ince the adoption of the Notice in 1997, while also recalling the role of market d efinit ion  an d th e 

discretion that the Commission enjoys in defining markets. Specific judgments  m entioned b y th e 

respondents included the following:  

 Case  T-125/97 Coca-Cola v Commission  

 Case T-203/01, Michelin II 

 Case C-67/13 P, Groupement des Cartes Bancaires  

 Case T-370/17, KPN BV v European Commission 
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 Case T 79/12, Cisco Systems, Inc. and Messagenet SpA v European Commission 

 Case C-439/11 P, Ziegler SA v European Commission 

 Case T-380/17, HeidelbergCement AG and Schwenk Zement KG v. Commission 

 Case C-307/18, Generics (UK) Ltd and others v CMA 

 Case T-691/14, Servier v Commission 

 Case T 111/08, MasterCard, Inc. and Others v European Commission 

 Case C-382/12 P MasterCard Inc. and Others v European Commission 

 Case T-427/08, Confédération Européen ne d es Associati ons d 'Ho rl ogers -Réparateu rs  

(CEAHR) 

 Case T-201/04, Microsoft v Commission  

 Case C-228/18, Budapest Bank 

 Case T-461/07, Visa Europe Ltd and Visa International Service v European Commission 

 Case T 399/16, CK Telecoms UK Investments  

 Case  C 522/13, Navantia  

 Case T-160/16, Groningen Seaports and Others v Commission  

 Case C-8/08, T-Mobile Netherlands and Others 

 

5.5. Coherence with EU policies: 

The views on the coherence of the Notice with exis ti ng o r u p coming EU l e gis lat ion  o r p olicies  

(including legislation and policies in fields other than competition law) were more divergent than o n  

other coherence topics. In this respect, first, almost half of the respondents did not express  a v i ew; 

and, second, of those expressing a view, around half agreed on the existence of such coherence. 

 

Several respondents noted the importance of keepin g c oherence b etween the No tice a nd th e 

Commission’s work regarding the Digital Markets  Act  a nd th e Di gital Services Ac t. Th ere was , 

however, no single position regarding how both initiatives shou ld i nteract. So me respond ents  –  

mainly active in the telecommunications sector – hi ghlighted th e n eed fo r fu rther w ork i n  the 

regulatory field, and one considered that competition law and the Notice should remain as the m ain 

tool to tackle gatekeeping platforms. Two respondents explicitly recommended that the Commission  

evaluate whether the identified issues can be addressed by adapting the Notice, or alternativel y th e 

guidelines on the vertical and horizontal agreements , to  th e n ew d i gital  e nvironment, b efore 
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introducing new tools. Respondents generally agreed on the importance o f e nsu ri ng c o nsis tency 

between all reviews of competition law currently ongoing (Market Definition Notice, as  wel l as  th e 

Block Exemptions Regulation for horizontal, vertical and motor vehicles agreements) or abou t to  b e 

launched (Technology Transfer Block Exemption Regulation). 

The telecommunications regulatory framework – European Electronic Communications Co de –  w as  

also flagged as another field where coherence w ith th e No tice was requ ired . On e responden t 

indicated that the analysis of markets under competition law does not have to be and should n ot b e 

the same as on pre-defined regulatory markets, as they both serve different purposes. 

Some respondents also called for ensuring coherence with the recently -published  White P aper o n  

foreign subsidies, in order to jointly contribute to the achievement o f th e c ommo n o bj ect ive o f 

taking greater account of third-country subsidised competition.  

Finally, some respondents brought up the topic of sustainability. Two of these respondents indicated  

that the additional costs that European companies fa ce w hen c ompl ying w ith  e nvironmental 

measures should be taken into account in merger assessments but a lso fo r an titrust  c ompl iance 

when it comes to cooperation agreements. 

6. EU added value (Does the Notice at EU level provide clear added value?) 

 

6.1. Has the Notice at EU level had added value in the assessment of relevant 

product and geographic market in the application of EU competition law 

(including application by national competition authorities)?  

Nearly all (75) of the respondents who expressed a view indicated that the No tice at  EU l e vel h ad 

added value in the assessment of relevant product and geographic market in the a pplicati on o f EU 

competition law, with only one respondent disagreeing. 

In their replies, respondents noted that the Notice has contributed to legal certainty, b y  p rovi ding 

guidance at the EU level on the assessment of relevant product a nd geo grap hic m arkets  fo r th e 

purposes of EU competition law and merger control rules. A general view was that this Notice a t EU 

level allowed the development of a common analytical framework for both enforcement authorities  

and companies to self-assess their behaviours and projected mergers, although several respond ents  

referred back to their suggestions for updating the Notice to account for market developments. 

One particular respondent, a  major business, noted that guidance at EU level is essential to ensure a  

consistent enforcement and a level playing field in the EU’s  s i ngle m arket.  An  SME respo ndent 

pointed out that the Notice added value in the sense of an introdu ctio n to  th e way c ompetit ion 

agencies work and to understand the approach to a competition case.   

6.2. Has the Notice helped in aligning the definition of the relevant markets by 

the national competition authorities of the EU member states and the 

European Commission? 

Nearly all respondents expressing a view (61) agreed th at th e No tice at  EU l e vel h a d h elped  i n 

aligning the definition of the relevant markets by the NCAs and the Eu ro pean Commission . So me  

respondents (7) disagreed. Three respondents, in particular, consider that market definitions are not 

always aligned across Member States or, sometimes with the European Commission, which can l ead 
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to legal uncertainty. Another considers that the Notice still has too much of a theoretical econ omic 

approach that is not sufficiently precise and easy to understand by businesses. 

* * * 


