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COMMUNICATION FROM THE COMMISSION 

Guidelines on the application of certain provisions of Regulation (EU) 2022/2560 of the 

European Parliament and of the Council of 14 December 2022 on foreign subsidies 

distorting the internal market  

 

1 INTRODUCTION 

1. Regulation (EU) 2022/2560 of the European Parliament and of the Council of 14 

December 2022 on foreign subsidies distorting the internal market1 (‘Regulation 

2022/2560’) lays down rules and procedures for investigating foreign subsidies that 

distort the internal market and for redressing such distortions.2 

2. The purpose of Regulation 2022/2560 is to contribute to the proper functioning of the 

internal market by establishing a harmonised framework to address distortions caused, 

directly or indirectly, by foreign subsidies, with a view to ensuring a level playing field.3  

3. The proper application and enforcement of Regulation 2022/2560 should contribute to 

the resilience of the internal market against distortions caused by foreign subsidies and 

thereby contribute to the Union’s open strategic autonomy.4 

4. For the purposes of Regulation 2022/2560, a foreign subsidy is deemed to exist where a 

third country provides, directly or indirectly, a financial contribution that confers a 

benefit on an undertaking engaging in an economic activity in the internal market and 

which is limited, in law or in fact, to one or more undertakings or industries.5 Foreign 

subsidies are not generally prohibited. Once the existence of a foreign subsidy is 

established, the Commission should assess, on a case-by-case basis, whether it distorts 

the internal market.6  

5. Through Article 46(1) of Regulation 2022/2560, the EU co-legislators required the 

Commission, in order to foster the predictability of this Regulation7, to publish and 

regularly update guidelines concerning: (a) the application of the criteria for 

 
1  OJ L 330, 23.12.2022, p. 1–45. 
2  Article 1 of Regulation 2022/2560. 
3  Article 1 of Regulation 2022/2560. 
4  See in this regard the Communication from the Commission to the European Parliament, the European 

Council, the Council, the European Economic and Social Committee and The Committee of the 

Regions, A Green Deal Industrial Plan for the Net-Zero Age (COM(2023) 62 final), section 2.4; the 

Communication from the Commission to the European Parliament, the European Council, the Council, 

the European Economic and Social Committee and the Committee of the Regions, A Competitiveness 

Compass for the EU (COM(2025) 30 final), page 14; and the Communication from the Commission to 

the European Parliament, the Council, the European Economic and Social Committee and the 

Committee of the Regions, The Clean Industrial Deal: A joint roadmap for competitiveness and 

decarbonisation (COM(2025) 85 final), Section 6.3. 
5  Article 3 and Recital 11 of Regulation 2022/2560. 
6  Recital 17 of Regulation 2022/2560. 
7  Recital 73 of Regulation 2022/2560. 

This draft has not been adopted or endorsed by the European Commission. Any views expressed 

are preliminary views of the Commission services and may not in any circumstance be regarded as 

an official position of the Commission. 
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determining the existence of a distortion according to Article 4(1); (b) the application of 

the balancing test in accordance with Article 6; (c) the application of the Commission’s 

power to request the prior notification of any concentration according to Article 21(5) or 

foreign financial contributions received by an economic operator in a public 

procurement procedure according to Article 29(8); and (d) the assessment of a distortion 

in a public procurement procedure according to Article 27. 

6. Through Article 46(2) of Regulation 2022/2560, the EU co-legislators required the 

Commission to conduct appropriate consultations with stakeholders and Member States 

before issuing the guidelines. The Commission has published a call for evidence and has 

conducted targeted consultation activities with Member States and stakeholders.8 In 

addition, stakeholders have been consulted on a draft text of the Guidelines. 

7. Accordingly, these guidelines present the analytical approach that the Commission will 

follow when applying the criteria for determining the existence of a distortion, the 

balancing test, and its power to request the prior notification of any concentration or 

foreign financial contributions in a public procurement procedure. However, these 

guidelines cannot provide details of all possible applications of this analytical approach 

– especially in light of the early stage of the implementation of Regulation 2022/2560 

and the wide range of market contexts in which it may apply. These guidelines therefore 

do not constitute a ‘checklist’, to be applied mechanically. Rather, each case must be 

assessed on the basis of its own facts and circumstances in light of the approach and 

principles described in these guidelines.  

8. The principles and approach contained in these guidelines will be applied and further 

developed and refined by the Commission in individual cases. In accordance with 

Article 46 of Regulation 2022/2560, the Commission will update these guidelines 

regularly in light of future developments, and case practice. These guidelines are 

without prejudice to the interpretation of the relevant provisions which may be given by 

the Court of Justice of the European Union. 

9. These guidelines are structured as follows: 

(a) Section 2 provides guidance on the application by the Commission of the criteria 

for determining the existence of a distortion according to Article 4(1) of Regulation 

2022/2560 and in the context of public procurement according to Article 27 of 

Regulation 2022/2560. 

(b) Section 3 provides guidance on the application by the Commission of the balancing 

test in accordance with Article 6 of Regulation 2022/2560. 

(c) Section 4 provides guidance on the application by the Commission of its power to 

request the prior notification of any concentration according to Article 21(5) of 

Regulation 2022/2560 or foreign financial contributions received by an economic 

operator in a public procurement procedure according to Article 29(8) of 

Regulation 2022/2560. 

 
8  See Foreign Subsidies Guidelines: https://ec.europa.eu/info/law/better-regulation/have-your-

say/initiatives/14516-Foreign-Subsidies-Guidelines_en. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14516-Foreign-Subsidies-Guidelines_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14516-Foreign-Subsidies-Guidelines_en
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2 APPLICATION OF THE CRITERIA FOR DETERMINING THE EXISTENCE OF A DISTORTION 

ACCORDING TO ARTICLES 4(1) AND 27 OF REGULATION 2022/2560 

2.1 Legal framework 

10. As provided for in the first sentence of Article 4(1) of Regulation 2022/2560, “a 

distortion in the internal market shall be deemed to exist where a foreign subsidy is 

liable to improve the competitive position of an undertaking in the internal market and 

where, in doing so, that foreign subsidy actually or potentially negatively affects 

competition in the internal market.” Therefore, a foreign subsidy is considered 

distortive if it meets two conditions: first, it must be liable to improve the competitive 

position of the undertaking in the internal market; and second, as a result of the 

improvement of the competitive position of the undertaking, the foreign subsidy must 

actually or potentially negatively affect competition in the internal market. These two 

conditions must be met cumulatively for the Commission to find a distortion.  

11. Due to the lack of transparency concerning many foreign subsidies and the complexity 

of the commercial reality, it may be difficult to unequivocally identify or quantify the 

impact of a given foreign subsidy on the internal market. For this reason, to determine 

the distortion, it will generally be necessary to use a non-exhaustive set of indicators.9 

According to the second sentence of Article 4(1) of Regulation 2022/2560, those 

indicators include: (a) the amount of the foreign subsidy; (b) the nature of the foreign 

subsidy; (c) the situation of the undertaking, including its size and the markets or sectors 

concerned; (d) the level and evolution of economic activity of the undertaking on the 

internal market; and (e) the purpose and conditions attached to the foreign subsidy as 

well as its use on the internal market.   

12. Article 5(1) of Regulation 2022/2560 sets out the categories of foreign subsidies which 

are most likely to distort the internal market. When a foreign subsidy belongs to one of 

these categories, the Commission does not need to perform a detailed assessment based 

on indicators to conclude that the foreign subsidy distorts the internal market.10 

However, the undertaking under investigation has the possibility to provide relevant 

information to show that the foreign subsidy in question, despite falling into one of the 

categories in Article 5(1) of Regulation 2022/2560, does not distort the internal market 

in the specific circumstances of the case.11 The Commission will take this information 

into account when determining whether that foreign subsidy distorts the internal market. 

13. The categories set out in Article 5(1) of Regulation 2022/2560 are the following: (a) a 

foreign subsidy granted to an ailing undertaking, namely an undertaking which will 

likely go out of business in the short or medium term in the absence of any subsidy, 

unless there is a restructuring plan that is capable of leading to the long-term viability of 

that undertaking and that plan includes a significant own contribution by the 

undertaking; (b) a foreign subsidy in the form of an unlimited guarantee for the debts or 

liabilities of the undertaking, namely without any limitation as to the amount or the 

duration of such guarantee; (c) an export financing measure that is not in line with the 

OECD Arrangement on officially supported export credits; (d) a foreign subsidy directly 

 
9  Recital 18 of Regulation 2022/2560. This means that when, due to the lack of transparency, the relevant 

information about the subsidy (in particular information about its scope or amount) is not available or 

the information obtained during the investigation is not reliable, the Commission may use any indicator 

as relevant benchmark depending on the circumstances of the case. 
10  Recital 20 of Regulation 2022/2560. 
11  Article 5(2) of Regulation 2022/2560. 
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facilitating a concentration; and (e) a foreign subsidy enabling an undertaking to submit 

an unduly advantageous tender on the basis of which the undertaking could be awarded 

the relevant contract. 

14. Pursuant to Article 27 of Regulation 2022/2560 “(f)oreign subsidies that cause or risk 

causing a distortion in a public procurement procedure shall be understood as foreign 

subsidies that enable an economic operator to submit a tender that is unduly 

advantageous in relation to the works, supplies or services concerned. The assessment 

pursuant to Article 4 of whether there is a distortion in the internal market and whether 

a tender is unduly advantageous in relation to the works, supplies or services concerned 

shall be limited to the public procurement procedure in question”.  

2.2 Application of the criteria for determining whether the subsidised undertaking 

engages in an economic activity in the Union 

15. A foreign subsidy can only distort the internal market if the undertaking that receives 

the foreign subsidy (the ‘subsidised undertaking’) engages in an economic activity in 

the Union.12 According to Article 3(1) of Regulation 2022/2560, this condition is 

necessary for the foreign subsidy to be liable to improve the competitive position of the 

undertaking in the internal market and to negatively affect competition in the internal 

market, hence leading to a distortion in the sense of Article 4(1) of Regulation 

2022/2560.  

16. Economic activities in the internal market include offering goods and services in the 

internal market, regardless of where the undertaking is based or its nationality. For the 

purposes of Regulation 2022/2560, the Commission will also consider that economic 

activities take place in the internal market where the undertaking purchases goods or 

services in the internal market and uses these goods or services to offer goods or 

services to its customers, regardless of whether it offers these goods or services inside 

or outside the internal market. Pursuant to Article 1(2) of Regulation 2022/2560, 

undertakings acquiring control of or merging with an undertaking established in the 

Union or undertakings participating in a public procurement procedure in the Union, are 

considered to be engaging in an economic activity in the internal market. 

17. The Commission may also consider that an undertaking engages in an economic activity 

in the internal market from the moment when the undertaking’s conduct is liable to have 

an impact on the EU market.13  

2.3 Application of the criteria for determining whether a foreign subsidy is liable to 

improve the competitive position of the undertaking in the internal market 

18. A foreign subsidy granted to an undertaking engaging in an economic activity in the 

internal market does not necessarily affect these particular economic activities in the 

internal market. Therefore, it does not necessarily improve its competitive position in 

the internal market. The Commission considers that a foreign subsidy is only liable to 

improve the competitive position of an undertaking in the internal market if the foreign 

 
12  See recital 7 of Regulation 2022/2560: “Foreign subsidies could distort the internal market if an 

undertaking benefitting from the foreign subsidy engages in an economic activity in the Union”.  
13  This may, for example, include situations where the undertaking participates in the acquisition process 

or negotiations to acquire control of or merge with an undertaking established in the Union, even if the 

negotiations do not conclude with an agreement. Similarly, it may also include negotiations or 

preparations to undertake an investment in the Union or the establishment of a local subsidiary or joint 

venture.  
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subsidy is likely to benefit, directly or indirectly, the economic activities in which that 

undertaking engages in the internal market. The Commission may conduct this 

assessment for each foreign subsidy or for some or all foreign subsidies in a combined 

way, depending on the circumstances of the case.  

19. The following considerations may be relevant for this assessment: 

2.3.1 Foreign subsidies used in the internal market 

20. When the Commission finds evidence that the undertaking uses or intends to use a 

foreign subsidy for its economic activities in the internal market, this is typically 

sufficient to conclude that the foreign subsidy is liable to improve the undertaking’s 

competitive position in the internal market, without the need for any further assessment.  

2.3.2 Foreign subsidies intended or directed to the internal market 

21. Foreign subsidies can be awarded for various purposes, seeking to provide a specific 

incentive. If, following the analysis of the purpose and scope of the foreign subsidy, the 

Commission can conclude that the foreign subsidy is intended to support, or is directed 

towards the undertaking’s economic activities in the internal market, this is typically 

sufficient to conclude that the foreign subsidy is liable to improve the undertaking’s 

competitive position in the internal market, without the need for any further assessment.  

22. That would be the case, for example, when the foreign subsidy is granted to support 

economic activities of the undertaking in the internal market (e.g. to subsidise the costs 

of manufacturing in the internal market, distribution activities that take place in the 

internal market, the provision of services to undertakings in the internal market or 

technology licencing to licensees active in the internal market) or when it is conditional 

on events related to an economic activity in the internal market (e.g. subsidies 

conditioned on investments or acquisitions in the internal market). Another example 

would be a foreign subsidy granted to support certain activities that do not take place in 

the Union but which support other economic activities in the internal market (e.g. 

foreign subsidies granted to fund research activities which take place outside the Union 

but in relation to technologies or know-how which are likely to be used by the same 

undertaking for the provision of services in the internal market or for products produced 

and sold in the internal market). Another example would be a foreign subsidy that acts 

as a financial insurance or risk management tool (e.g. a guarantee) which includes in its 

scope the activities of the undertaking in the internal market (since it may lower the 

financing costs and may prompt more risk-taking in relation to those activities). 

2.3.3 Other foreign subsidies 

23. Conversely, there are situations where the foreign subsidy is neither intended nor 

directed at the internal market, and there is no clear indication as to how the undertaking 

uses or intends to use it. This would be the case of a foreign subsidy which is general or 

non-specific in its purpose, so the undertaking remains free to use it for any of its 

economic activities, including those in the internal market. It would also be the case of a 

foreign subsidy granted for activities taking place outside the Union (e.g. a foreign 

subsidy granted to build a manufacturing plant in a third country or to incentivise 

employment or to favour economic development in a region of a third country), but 
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which frees up resources that the undertaking could use in any of its economic 

activities, including those in the internal market.14  

24. In these situations, the fact that the foreign subsidy (or the resources freed up by it) is 

not specifically intended, directed or used for an activity in the internal market is not 

sufficient to exclude that the foreign subsidy potentially improves the competitive 

position of that undertaking in the internal market. In that situation, the Commission 

will assess the likelihood that the undertaking uses those resources, fully or partially, to 

cross-subsidise its economic activities in the internal market.15 If there do not exist any 

credible legal or economic factors which prevent or render unlikely that transfer, the 

Commission may still consider that the foreign subsidy potentially improves the 

undertaking’s competitive position in the internal market. The factors that the 

Commission may consider in assessing the likelihood that the undertaking transfers 

resources to its economic activity in the internal market include, but are not limited to, 

the following: 

a) Design and conditions of the foreign subsidy 

25. The design of the foreign subsidy as well as any direct or indirect conditions and 

obligations imposed on the undertaking by the granting authorities that may prevent 

cross-subsidisation or make such cross-subsidisation unlikely.16 For instance, according 

to Article 4(4) of Regulation 2022/2560, a foreign subsidy that is aimed at making good 

the damage caused by natural disasters or exceptional occurrences, may be considered 

not to distort the internal market. 

b) Differences in shareholding structure 

26. The participation of jointly controlling shareholders in the recipient entity may, in law 

or in fact, prevent or hinder that entity from transferring the foreign subsidy to another 

entity or activity where those jointly controlling shareholders have no participation. This 

 
14  “Cross-subsidisation” includes any situation in which the undertaking transfers those resources to its 

economic activities in the internal market or uses them in any way which can be beneficial to those 

activities. In this regard, the Commission may consider whether a foreign subsidy granted for activities 

outside the Union is likely to free up resources that the undertaking can transfer to its activities in the 

internal market. For instance, this may be the case when the foreign subsidy provides funds for 

investments that the undertaking would have likely undertaken even without the foreign subsidy. 

Conversely, there may be other cases where foreign subsidies granted for activities taking place outside 

the Union do not free up resources and therefore cannot give rise to any cross-subsidisation. If, for 

instance, a foreign subsidy is conditional on certain co-investment requirements, it is likely to oblige the 

beneficiary to increase the resources allocated to the project rather than actually liberating any funds 

that could be transferred. Likewise, foreign subsidies pursuing purely non-economic or social 

objectives, such as the inclusion of minorities or disabled persons, will generally not be considered to 

liberate any funds and thus not give rise to any cross-subsidisation.  
15  In assessing the likelihood of transferring resources or cross-subsidising, the Commission may consider 

the ability and incentive of the undertaking to do so. Cross-subsidisation could take place even if the 

transfer of profit has not yet materialised. For instance, the subsidised undertaking may allow the entity 

operating in the internal market to operate at a loss or with very low margins, which could be offset at a 

later stage with the transfer of the foreign subsidy, if needed.  
16  A foreign subsidy may have been granted to address a market failure outside the Union. If such a 

foreign subsidy is designed to crowd-in private investment (i.e. to mobilise private resources for 

projects that would otherwise not be undertaken), it is less likely to liberate resources to be transferred 

elsewhere. By contrast, when the foreign subsidy manifestly exceeds the need to overcome that market 

failure, it will crowd-out private investments and would liberate resources which could be transferred to 

the internal market.  
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would likely be the situation where the agreement of those jointly controlling 

shareholders is required. Moreover, substantial differences in the shareholder structure 

between the receiving entity and another entity of the same undertaking may also render 

unlikely the transfer of a foreign subsidy between those entities.17 Whether that is the 

case and the specific level of risk will depend on the specific circumstances of the case.  

c) Agreements with third parties 

27. Binding agreements with third parties may in certain circumstances prevent cross-

subsidisation or render it unlikely. This could be the case of fiduciary duties in 

partnerships between limited partners and fund managers, as well as certain obligations 

in shareholders’ agreements. The Commission will assess whether these agreements or 

obligations in law and in fact would prevent cross-subsidisation or render it unlikely on 

a case-by-case basis, considering their content and enforceability, and the circumstances 

of the case.  

28. By contrast, in principle the Commission will consider that provisions in the by-laws of 

the recipient entity or internal group guidelines, policies or management practices are 

not sufficient to prevent cross-subsidisation or render it unlikely.18 

d) Applicable laws 

29. Laws, binding rules or regulatory provisions in certain sectors may also be relevant to 

the extent that they impose obligations or supervision mechanisms that may prevent 

cross-subsidisation or render it unlikely. Examples are regulatory provisions imposing 

accounting or functional unbundling obligations between entities of the same group, or 

capital requirements of entities in financial markets. Bankruptcy or insolvency laws 

typically contain provisions to protect creditors which may pose legal obstacles to the 

ability of an entity subject to those laws to shift profit, in particular when the entity is 

subject to the supervision of a bankruptcy or insolvency trustee. The Commission will 

assess on a case-by-case basis whether these laws actually prevent cross-subsidisation 

or make it less likely, depending on their content and the circumstances of the case.  

30. In principle, the Commission considers transfer pricing rules not sufficient to prevent 

cross-subsidisation or to make it unlikely, since those rules exclusively concern the 

allocation of profit between legal entities of the same group for tax purposes.  

e) Economic situation of the company 

31. Cross-subsidisation from entities in a distressed economic situation may be considered 

to be less likely in some situations, since profit shifting may worsen their economic 

 
17  For instance, the participation of other shareholders in the entity receiving the foreign subsidy (with or 

without control rights), even if their agreement is not required for the transfer of the subsidy, may entail 

some risks for the cross-subsidisation of another entity or activity in which those shareholders do not 

participate. In theory, profit shifting from one entity to another entails a decapitalisation of the former 

which may result in economic harm for shareholders that have no participation in the latter. As a result, 

it might give rise to liability for the management of the transferring entity.  

The presence in the entity active in the internal market of shareholders which do not have a 

participation in the entity receiving the foreign subsidy may render the transfer of the foreign subsidy to 

the former less likely. In fact, such a transfer may in some instances be considered contrary to the 

behaviour of a rational economic operator, as it would lead to sharing the benefits of the foreign subsidy 

with other shareholders.  
18  The Commission will take into account the past behaviour of the company in relation to transfers of 

resources. However, the absence of past transfers of resources is not a decisive factor for the 

Commission to conclude that cross-subsidisation is unlikely.  
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situation and could be detrimental to creditors which are typically protected by 

bankruptcy laws. The Commission will assess this situation taking account of the 

specific circumstances of the case.  

2.3.4 Non-insignificant benefit to the undertaking 

32. The Commission considers that the foreign subsidy is liable to improve the competitive 

position of the subsidised undertaking in the internal market only when it is likely to 

benefit the economic activities of the undertaking in the internal market in a non-

insignificant way.  

33. Beyond the de minimis amounts set out in Articles 4(2) and 4(3) of Regulation 

2022/2560, it is not possible to set general quantitative or qualitative tests covering all 

categories of foreign subsidies indicating when the improvement of the competitive 

position of the undertaking in its economic activities in the internal market is likely to 

be insignificant. This assessment will depend on the circumstances of each individual 

case and of indicators such as the amount and nature of the subsidy and the extent of the 

actual or potential activities of the subsidised undertaking in the internal market.  

34. The Commission considers that the undertaking is less likely to improve its competitive 

position in the internal market when the amount of the foreign subsidy is insignificant in 

relation to the extent of the economic activities carried out in the internal market.19 For 

this assessment, the Commission may also consider the likely evolution of the relevant 

sectors and of the economic activities of the undertaking in the internal market, and the 

dynamics across the relevant value chain. This means that in certain instances (e.g. in 

the context of nascent sectors, or sectors characterised by bottlenecks in the supply 

chain or by an oligopolistic structure) the benefit may be more significant than it may at 

first appear. The nature or type of the foreign subsidy may also play a role in this 

assessment. For instance, Article 5 foreign subsidies are more likely to benefit the 

economic activities of the undertaking in the internal market in a non-insignificant way.  

35. To determine whether the benefit is non-insignificant, the Commission may consider in 

a combined way several or all of the foreign subsidies granted to the same undertaking.  

2.4 Application of the criteria for determining when a foreign subsidy actually or 

potentially negatively affects competition in the internal market  

36. As indicated in paragraph 10, the finding that a foreign subsidy is liable to improve the 

competitive position of an undertaking is a necessary condition but is not sufficient to 

conclude that the foreign subsidy is distortive. Pursuant to Article 4(1) of Regulation 

2022/2560, it is also necessary to assess whether the foreign subsidy actually or 

potentially negatively affects competition in the internal market.20 

2.4.1 General principles applicable to establish whether a foreign subsidy actually or 

potentially negatively affects competition in the internal market 

37. The purpose of Regulation 2022/2560 is to address distortions in the internal market 

caused directly or indirectly by foreign subsidies in order to ensure a level playing 

 
19  The parameters used to measure the “extent of the relevant economic activities” (e.g. turnover, 

profitability, investments) may vary depending on the facts of the case, in particular on the nature of the 

activities in question.  
20  Article 4 of Regulation 2022/2560. 



 

9 

field.21 Foreign subsidies can undermine the level playing field and thus distort 

competition by interfering with the efficient functioning of the internal market.  

38. The Commission considers that a foreign subsidy “actually or potentially negatively 

affects competition” within the meaning of Article 4(1) of Regulation 2022/2560 when it 

is likely to have a negative impact on the level playing field in the internal market.22 A 

negative impact on the level playing field takes place when there is an alteration of, or 

interference with, competitive dynamics to the detriment of other economic actors in the 

internal market.23 The Commission considers that a negative impact on the level playing 

field is less likely when the alteration of, or interference with, competitive dynamics to 

the detriment of other economic actors is not appreciable.  

39. Such alteration or interference can take place in relation to any of the activities in which 

the undertaking under investigation is actually or potentially engaged in the internal 

market, including greenfield investments, the provision of services, sales of products 

manufactured in the EU, competitive processes (formal bidding processes or informal 

negotiations) for the acquisition of undertakings active in the internal market or 

participation in procurement procedures in the EU. It can also take place in relation to 

any downstream, upstream, related or otherwise indirectly affected sectors to those 

where the undertaking is present. The Commission may take into account in its 

assessment the actual or likely evolution of the activities of the undertakings under 

investigation, their rivals, as well as the sector related to the undertaking’s economic 

activities in general. In public procurement procedures, the Commission may look at the 

other tenders submitted in the same procedure to assess whether the subsidised tenderer 

had the potential to outbid others and to be awarded the contract.  

40. When the undertaking under investigation has benefitted from several foreign subsidies, 

the assessment on whether any of those subsidies have a negative impact on the level 

playing field may take into account the combined effect of all those subsidies.  

2.4.2 Legal standard to establish that a foreign subsidy actually or potentially negatively 

affects competition in the internal market 

41. The Commission should in principle show that the foreign subsidy, through its 

improvement of the undertaking’s competitive position in the internal market, is likely 

to alter, or interfere with, competitive dynamics in the internal market to the detriment 

of other economic actors in the internal market. This means that the Commission should 

show a reasonable link between the foreign subsidy, the improved competitive position 

of the subsidised undertaking and the negative impact on competition in the internal 

market. While the foreign subsidy should be a contributing factor to the negative impact 

on competition, it is not necessary that it be the only or even the main factor. It is 

sufficient for the Commission to show that the foreign subsidy contributes to the 

negative impact on competition in the internal market.  

42. Showing that a foreign subsidy is likely to negatively affect competition in the internal 

market does not require the Commission to show an actual impact. In this regard, the 

fact that a foreign subsidy has failed to produce an actual impact on competition cannot, 

 
21  Article 1, recital 6 of Regulation 2022/2560.  
22  Recitals 4, 6, 8, 76 of Regulation 2022/2560. 
23  Unless otherwise specified, for the purpose of these guidelines, “economic actor” refers to undertakings 

actually or potentially active in the internal market, or other categories of economic actors (e.g. 

consumers, workers). States carrying out an economic activity can also be considered as “economic 

actors” for the purpose of these guidelines.  
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in itself, disprove its likelihood to affect competition. In other words, while the 

Commission may take into account the actual impact of the foreign subsidy, this may 

not be considered as a decisive factor in its assessment.  

43. For an undertaking already active in the internal market, the assessment of whether a 

foreign subsidy is likely to negatively affect competition for the purposes of Article 4(1) 

of Regulation 2022/2560 will generally be based on the economic and legal context 

existing at the moment it benefits from the foreign subsidy. If the subsidised 

undertaking is not active in the internal market at that moment, the assessment will 

generally be based on the economic and legal context existing at the moment when the 

subsidised undertaking contemplates engaging in an economic activity in the internal 

market (see Section 2.2). It is only at that moment, and not before, that one can assess 

whether the subsidy in question is liable to improve the competitive position of the 

subsidised undertaking in the internal market and, in doing so, whether it can actually or 

potentially negatively affect competition in the internal market. For instance, if an 

undertaking without any activity in the internal market is granted a subsidy to develop a 

new technology for waste recycling, and two years later it invests in a new recycling 

plant in the internal market, it is only at the moment of the new investment that the 

undertaking can assess the foreign subsidy in light of Regulation 2022/2560, and any 

assessment by the Commission on that subsidy under Regulation 2022/2560 will be 

based in the economic and legal context existing at the moment of the investment.   

44. More specifically, in the case of undertakings not yet active in the internal market that 

are granted foreign subsidies in a concentration in the internal market or that are granted 

foreign subsidies enabling them to submit an unduly advantageous tender in the internal 

market, the assessment should typically be based on the economic and legal context at 

the moment when the undertaking contemplates taking part in, or does take part in, the 

concentration or when it prepares and submits a tender or final tender in a public 

procurement procedure.  

45. While foreign subsidies falling in the categories listed in Article 5(1) of Regulation 

2022/2560 are most likely to distort the internal market, the Commission will assess 

whether they actually or potentially negatively affect competition in the internal market 

in accordance with the principles set out in this Section 2.4.2. However, it is not 

necessary for the Commission to perform a detailed assessment on the basis of 

indicators.24 This is without prejudice for the possibility of the undertaking under 

investigation to provide elements aiming to prove that a foreign subsidy falling under 

one of the categories of Article 5 of Regulation 2022/2560 does not distort the internal 

market in the specific circumstances of the case.  

2.4.3 Steps in the assessment of whether a foreign subsidy actually or potentially negatively 

affects competition in the internal market  

46. As explained in Sections 2.4.1 and 2.4.2, in order to establish that a foreign subsidy 

actually or potentially negatively affects competition in the internal market, the 

Commission must show that it is likely to alter, or interfere with, competitive dynamics 

in the internal market in a way that can be detrimental to other economic actors in the 

internal market. Foreign subsidies can alter or interfere with the competitive dynamics 

in a number of ways: for example, by relaxing financial constraints and reinforcing the 

financial strength of the subsidised undertaking, allowing it to adopt a more aggressive 

 
24  Recital 20 of Regulation 2022/2560.  
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commercial policy (e.g. by reducing prices or altering commercial conditions such as 

terms of payment, duration of services, etc.) at the expense of rivals whose sales and 

profits may be reduced. In turn, this reduction may potentially give rise to lower 

investment, downsizing, marginalisation and, in the extreme, exit of rivals. An alteration 

or interference can also take place by lowering output and/or investment costs and 

altering undertakings’ risk-taking incentives, leading to the subsidised undertaking’s 

entry, expansion or (artificial) maintenance of operations at the expense of rivals. By 

subsidising the economic activities of the beneficiary, the foreign subsidy may also 

negatively affect economic actors active at different levels of the value chain. In 

concentrations, foreign subsidies may alter the outcome of negotiations for the 

acquisition of undertakings, including by deterring rival investors from participating in 

the negotiations or by impeding them from acquiring another undertaking. In public 

procurement procedures, foreign subsidies may influence the outcome of a public 

procurement procedure by deterring rival bidders from participating in the bid at issue 

or from winning it.  

47. The assessment of the negative impact of the foreign subsidy on competition in the 

internal market needs to include two sides: first, a likely effect on the behaviour of the 

undertaking in the internal market stemming from the foreign subsidy, and second, a 

resulting likely alteration of, or interference with, competitive dynamics to the detriment 

of other economic actors in the internal market. 

2.4.3.1 Effect on the behaviour of the subsidised undertaking 

48. The Commission will assess how the foreign subsidy is likely to affect the undertaking’s 

behaviour in the internal market. This means that there should be a reasonable link 

between the foreign subsidy and the undertaking’s behaviour in relation to its activities 

in the internal market on aspects such as pricing, output level, choice of customers or 

suppliers, product diversification, investments, activity expansions, technology, know-

how, research and development (‘R&D’), etc. 

49. On some occasions, in order to determine the existence of such a link it may be 

sufficient for the Commission to examine the scope, purpose or conditions of the 

foreign subsidy. If the foreign subsidy is conditional on the subsidised undertaking 

engaging in certain behaviour in the internal market or if its purpose (explicit or implicit 

from its design and conditions) is to encourage certain behaviour from that undertaking 

in the internal market, this element will be sufficient for the Commission to find the 

existence of a link between that expected behaviour and the foreign subsidy.25 

50. On other occasions, foreign subsidies may not have a specific purpose or conditions 

attached to them, or these may be too general to draw any conclusion as to the potential 

impact on the undertaking’s specific behaviour in the internal market. In these cases, the 

Commission will rely on other indicators to assess the link between the foreign subsidy 

and the undertaking’s behaviour. These indicators may include, for instance, the nature 

of the foreign subsidy, its frequency or periodicity, the characteristics and competitive 

dynamics and the evolution of the sectors where the undertaking operates or the level 

and evolution of activity of the undertaking in the internal market. 

 
25  For instance, if a foreign subsidy is granted for undertakings to finance investments in more sustainable 

production processes, then in principle the Commission may consider that the behaviour of the 

undertaking to which the foreign subsidy contributes will be the investment in sustainable production 

process, without the need of any further assessment. 
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51.  The nature of a foreign subsidy is likely to shape the subsidised undertaking’s 

behaviour. Depending on its form (e.g. a grant, a loan or debt consolidation or a 

refinancing loan, credit facilities) and characteristics (e.g. frequency or recurrence), it 

might provide the subsidised undertaking with flexibility in its use, it might potentially 

affect the undertaking’s costs and, consequently, induce changes in competitive 

dynamics through their impact on pricing or output decisions. Alternatively, it could 

prompt strategic decisions such as investments in capacity, innovation, expansion into 

new markets, or acquisitions. 

52. For instance, changes in pricing or output decisions are more likely to stem from foreign 

subsidies linked to the level of the undertaking’s economic activity, such as the 

production of a certain amount of products, reductions in social security payments, 

reductions in CO2 emission tax or foreign subsidies that result in a reduction in the cost 

of working capital can impact variable costs of the undertaking. Foreign subsidies in the 

form of recurring payments (e.g. periodically payable grants, recurrent loans, credit 

facilities) granted for the acquisition of a certain input may equally affect pricing 

incentives or output decisions. Foreign subsidies which consist in the transfer of a fixed 

amount (e.g. a one-off grant or loan for a fixed amount) may give flexibility to the 

subsidised undertaking as to their use, including also affecting pricing decisions. Other 

changes of behaviour such as investments, expansions into new activities or acquisitions 

may stem from fixed subsidies, which may in turn indirectly affect prices to the extent 

they alter the undertaking’s variable cost structure. 

53. Foreign subsidies that are structured as expectations of financial support, such as 

guarantees or insurances below market level rates, may alter the subsidised 

undertaking’s attitude towards risk and induce it to take higher risks either in the 

ordinary course of business or in its investment decisions.  

54. The characteristics and competitive dynamics of the sectors where the undertaking 

operates, notably the factors that drive competition in those sectors, may also be 

informative. In sectors where competition is mainly driven by price, it is more likely 

that those foreign subsidies are used to lower prices or to expand output. By contrast, in 

sectors driven by innovation and product or service diversification, the undertaking may 

have an incentive to direct the subsidies to R&D investments. Moreover, the level of the 

economic activity of the subsidised undertaking and its financial and economic situation 

may play a role in this assessment. For instance, a producer which is constrained in its 

production capacity or in its production capabilities (e.g. access to the relevant know-

how or technology) in a way that limits its growth may have an incentive to use the 

foreign subsidy to invest in capacity or capability expansions.  

2.4.3.2 Alteration of, or interference with, competitive dynamics to the detriment of other 

economic actors 

55. The Commission must assess how the behaviour induced by the foreign subsidy is 

likely to alter, or interfere with, competitive dynamics to the detriment of economic 

actors in the internal market, by comparing the competitive situation in the internal 

market in the presence of the foreign subsidy with the competitive situation that would 

have existed in the internal market in the absence of the foreign subsidy. The alteration 

of, or the interference with, the competitive dynamics in the market should reasonably 

follow from the foreign subsidy and the behaviour identified 

56. Typically, in order to assess the extent to which changes in the relative competitive 

strength of the subsidised undertaking may negatively affect economic actors, the 

Commission may consider several indicators or elements such as the following: 
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a. The scope, purpose and conditions of the foreign subsidy: when the third country 

designates a certain foreign subsidy as being intended to achieve, or directed 

towards, a certain objective related or relevant to the subsidised undertaking’s 

activity in the internal market, this objective may be considered in the assessment. 

The type of activity or the costs targeted by the foreign subsidy can also be 

relevant.  

b. The amount of the foreign subsidy: the higher the amount of the foreign subsidy, 

the larger the advantage received by the undertaking over its rivals and, therefore, 

the more likely it is to affect the competitive dynamics of the market.26 The 

amount of the foreign subsidy – to the extent it can be determined based on the 

facts available to the Commission – can be considered both in absolute terms or in 

relation to other factors, such as for instance the size of the undertaking, of its 

activities in the internal market, the size of the sector where the undertaking under 

investigation is active in the internal market or the value of the investment. For 

instance, if a foreign subsidy covers a substantial part of the purchase price, it is 

more likely to outbid or deter rival investors and thus distort the acquisition 

process.27 Similarly, foreign subsidies covering a substantial part of the estimated 

value of a contract to be awarded in a public procurement procedure are more 

likely to outbid or to deter other bidders and thus to distort competition in that 

procedure.28  

c. The type of the foreign subsidy: for instance, foreign subsidies that fall within the 

categories of Article 5 of Regulation 2022/2560 are the most likely to negatively 

affect competition.  

d. The size of the undertaking and the scope of its activities: a foreign subsidy to a 

beneficiary that shows a low degree of economic activity in the internal market 

with no real and concrete possibilities of expansion, is less likely to cause 

distortions than a foreign subsidy to a beneficiary that has a significant level of 

economic activity in the internal market or that is likely to use the foreign subsidy 

precisely to expand its presence.29 Foreign subsidies granted to SMEs are less 

likely to cause distortions than foreign subsidies to large undertakings.30 The 

Commission may also take into account indicators of the importance of the 

undertaking’s activities for the functioning of the internal market, other than size, 

and its role in the value chain.  

e. The characteristics of the sector where the undertaking operates or is likely to 

operate: these include in particular its size and likely evolution, competitive 

conditions, barriers to entry or expansion, etc. The Commission may consider in 

particular the factors that drive competition in those sectors. For example, in 

sectors where competition is mainly driven by price, the Commission may assess 

whether the foreign subsidy enables the subsidised undertaking to lower prices or 

to expand production to the detriment of rivals; in sectors characterised by 

 
26  However, in certain situations, a foreign subsidy of a relatively limited amount may also give rise to a 

material impact in the internal market. This will depend on the specific circumstances of the case. By 

way of example, in sectors with very low margins. 
27  However, if the foreign subsidy covers a small part of the purchase price, this does not preclude the 

existence of distortion.  
28  Recital 19 of Regulation 2022/2560. 
29  Recital 19 of Regulation 2022/2560. 
30  Recital 19 of Regulation 2022/2560. 
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capacity constraints, the Commission may assess whether the foreign subsidy 

enables the subsidised undertaking to invest additionally in capacity to the 

detriment of rivals. Foreign subsidies in sectors characterised by overcapacity or 

foreign subsidies that are likely to lead to overcapacity by sustaining uneconomic 

assets or by encouraging investment in capacity expansions that would otherwise 

not have been built are likely to cause distortions.31 

f. The legal context: The Commission may also consider laws, sectoral regulations, 

and other measures adopted by the EU or its Member States, including anti-

subsidy measures imposed in the past, that may impact the undertaking’s financial 

position or its behaviour or the conditions of competition in the market. The 

Commission may also consider whether a foreign subsidy coupled with other 

measures that are unlikely to be problematic if taken in isolation is likely to 

reinforce or amplify the negative impact on the competitive dynamics of the 

market generated by the foreign subsidy in question.  

57. The above list of indicators is non-exhaustive. Moreover, those indicators that are 

relevant for a given case should not be taken in isolation but examined in combination 

with one another to assess the foreign subsidy’s negative impact. 

2.4.4 Illustration of the main categories of distortions 

58. This section illustrates, in a non-exhaustive way, some categories of distortion. For 

each, it discusses the likely behaviour induced by the foreign subsidy, the potential 

negative impact on competition in the internal market, and, finally, describes the type of 

assessment that could be carried out by the Commission and the indicators that could be 

used in that assessment. 

2.4.4.1 Distortion of competition in the acquisition of other undertakings 

59. Foreign subsidies, including foreign subsidies directly facilitating a concentration, may 

enable the undertaking under investigation to outbid rival undertakings which also 

submitted an offer, or may deter other undertakings from submitting an offer or even 

entering negotiations.  

60. The likely behaviour of the undertaking in the internal market stemming from the 

foreign subsidy may consist, for instance, in enabling the undertaking under 

investigation to offer more attractive terms for the acquisition of the target than those it 

would have offered in the absence of the foreign subsidy. More attractive terms can 

consist, for example, in offering a higher purchase price. This would be the case of 

foreign subsidies that lower the acquirer’s cost of capital and could thus translate into a 

lower rate beyond which an investment becomes attractive. More attractive terms may 

also consist in an improved financing structure of the offer for the sellers, such as a 

larger proportion of cash payment or a larger proportion of upfront payments as well as 

any additional financing commitments.   

61. The negative impact on competition may consist, for instance, in crowding out other 

investors, either by outbidding them or by deterring them from participating in that 

acquisition. The maximum price that an investor is ready to pay for the acquisition of an 

undertaking is usually a factor of that undertaking’s expected profitability and the cost 

of financing incurred to carry out the acquisition. In turn, the expected profitability will 

depend, among other factors, on the efficiency gains brought about by the acquisition 

 
31  Recital 19 of Regulation 2022/2560. 
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(for example, gains due to synergies arising from combining the acquiring business and 

the target). A subsidised investor enjoying a reduced cost of financing, all other factors 

being equal, is likely to be ready to pay a higher price for the target than a non-

subsidised rival, even if the latter brings the same or greater efficiencies to the business. 

Consequently, the foreign subsidy may reduce the growth opportunities of rivals 

through acquisitions or make their acquisitions more expensive, potentially limiting the 

possibility of efficiency gains (e.g. through achieving economies of scale or scope) and 

for innovation (e.g. through access to or combination of key technologies). 

62. In the case of outbidding or deterrence of competing rivals, the assessment would 

normally be composed of two steps, depending on the facts and circumstances of the 

case. The first step consists of identifying other actual or potential investors interested in 

the acquisition that could have been crowded out by the foreign subsidy. These would 

include notably investors that submitted competing binding offers which were not 

selected by the seller and investors potentially interested in the acquisition but which 

were likely discouraged or deterred by the subsidised rival.  

63. The second step of the assessment consists of determining whether the offer submitted 

by the undertaking under investigation is likely to have led to a distortive outcome (in 

this case, crowding out). An example of crowding out would be, for example, when the 

consideration the subsidised undertaking would be willing to offer, absent the foreign 

subsidy, would be less than the consideration the second highest bidder offered. Other 

factors may be relevant for the analysis. For instance, the foreign subsidy is more likely 

to lead to the outbidding of rival investors if it covers a substantial part of the purchase 

price of the target.32   

64. The comparison with other offers may not be possible in cases where the presence of a 

subsidised rival may have deterred potential investors from participating in the 

acquisition process. In these situations, the Commission may, for instance, benchmark 

the price offered with the price of similar past acquisitions, if available. The 

Commission may also assess the valuation model used to determine whether the foreign 

subsidy is likely to lead to an offer that may have deterred other investors from 

participating in the acquisition process or even submitting a competing offer.33  

2.4.4.2 Distortion of competition through the impact of the foreign subsidy on the operating 

decisions of the subsidised undertaking 

65. The likely behaviour of the undertaking in the internal market stemming from the 

foreign subsidy may consist of, for instance, offering customers lower prices or 

improved sales terms and/or expanding production or sales beyond the likely level 

absent the foreign subsidy. In sectors characterised by economies of scale, the 

subsidisation of production expansion may have a multiplier effect, leading to further 

cost advantages.  

66. More specifically, aggressive pricing and expanding (or ‘artificially’ maintaining) sales 

and production could take place when the activities of the beneficiary in the internal 

market benefit from access to subsidised inputs, including in the form of lower working 

capital cost or subsidised know-how or technologies and hence from the undertaking’s 

lower production costs. Even if the foreign subsidies do not alter production costs, they 

 
32  Recital 19 of Regulation 2022/2560. 
33  The Commission may also consider the strategic nature or scarcity of assets acquired, since that may 

impact their value. Other relevant factors may be the economic rationale of the acquisition. 
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may allow the undertaking under investigation, for a given cost level, to reduce prices 

and, potentially even price below cost, by increasing the financial resources available to 

that undertaking and facilitating such loss-making strategy (e.g. capital injections). For 

the purpose of assessing whether the foreign subsidy may lower the variable production 

costs of the undertaking under investigation or allow the undertaking under 

investigation to reduce its prices below normal market rates, the Commission may take 

into account qualitative and/or quantitative elements, depending on the circumstances of 

the case. If, however, as regards the quantitative elements, the costs of the undertaking 

under investigation are not available to the Commission or simply not reliable, the 

Commission may use any other relevant benchmarks depending on the circumstances of 

the case. Lower financing costs may be achieved also indirectly, through the provision 

of artificially long payment terms for the supply of inputs or by the granting of short-

term loans or other liquidity instruments at below market rates.  

67. Aside from low prices or the expansion of production levels, foreign subsidies may 

allow the subsidised undertaking to offer other advantageous sales terms to its 

customers, such as long payment terms, additional and/or extended guarantees, for 

instance by extending trade credit to its customers. Foreign subsidies which are 

conditioned to contingencies, such as guarantees, and, in particular, unlimited 

guarantees,34 may also facilitate a more aggressive commercial policy by the subsidised 

undertaking.35 

68. The negative impact on competition may be, for instance, a reduction of sales and 

profits of rivals present in the same sector, resulting in their potential downsizing, 

marginalisation and/or reduction of their incentives to invest and, at the extreme, their 

exit. 

69. The indicators which may be relevant to the assessment will vary depending on the type 

of distortion. The nature and type of foreign subsidy may be relevant to assess the 

beneficiary’s likely behaviour: low prices or expansion of production levels are more 

likely to be triggered by foreign subsidies that affect the variable costs of the 

undertaking such as recurring loans or foreign subsidies directly linked to production 

levels or to certain production cost items, rather than by one-time foreign subsidies. 

This, however, does not imply that foreign subsidies that are related to fixed costs 

cannot also affect pricing decisions under certain circumstances. When assessing the 

distortion of foreign subsidies aimed at increasing production levels, it may be relevant 

to evaluate the subsidised undertaking’s spare capacity and/or its ability to increase 

production capacity. Economies of scale may also be relevant for assessing whether the 

foreign subsidy may have a multiplier effect and give rise to further advantages, hence 

expanding the potential negative impact of the foreign subsidy. The pre-existence of 

financial constraints that might be relieved by the foreign subsidy, allowing a price 

reduction or a capacity expansion, could also be relevant. The amount of the foreign 

subsidy (absolute or relative to the prices or operating costs) as well as the relative size 

 
34  Foreign subsidies in the form of unlimited State guarantee are guarantees granted directly or indirectly 

by a third country without any limitation as to the amount and/or the duration of such guarantee. 

Unlimited guarantees are capable to have an appreciable negative impact on competition because they 

alter the limited liability nature of the beneficiary undertaking.  
35  Ultimately, an unlimited guarantee may lead to the subsidised firm’s inefficient entry, expansion or 

(artificial) maintenance of operations at the expense of rivals whose sales and profits may be reduced, 

leading to lower investment, marginalisation and, at the extreme, exit. 
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of the subsidised undertaking and other undertakings in the same sector may be helpful 

to understand the magnitude of the distortion in the internal market.   

2.4.4.3 Alteration of investment decisions of the subsidised undertaking 

70. The undertaking’s likely behaviour in the internal market stemming from the foreign 

subsidy will normally depend on the nature of foreign subsidy. Foreign subsidies that 

lower investment costs may contribute to the subsidised undertaking making certain 

investments with an impact on production levels. Similarly, some foreign subsidies, 

such as unlimited guarantees, may enable the subsidised undertaking to undertake 

higher risk investments, by mitigating the negative consequences of such risk-taking 

behaviour.36   

71. The negative impact on competition may vary depending on the type of investment. For 

example, an increase in the production of the subsidised undertaking or an improvement 

and/or diversification of its products/services may contribute to lowering the expected 

profits of rivals, or to discouraging future investments on their part. Investment in 

excess capacity may deter their entry or lead to rivals exiting the market, especially in 

stagnating or declining industries. For the purposes of this assessment, the Commission 

may also examine how rivals would likely react to the foreign subsidy.  

72. The indicators which may be relevant in the assessment will vary depending on the type 

of distortion. The nature and type of foreign subsidy may be relevant to assess the 

behaviour of the beneficiary. As an example, investment decisions are more likely to be 

affected by foreign subsidies that are not related to the variable costs of the undertaking 

such as one-time loans or grants, as well as by foreign subsidies that lower the cost of 

capital of the beneficiary. This, however, does not imply that foreign subsidies that are 

related to variable costs cannot affect investment decisions.   

73. In case of capacity investments, the size of that capacity relative to the installed capacity 

in the sector may also be relevant to determine actors the expansion of the capacity is 

likely to be detrimental to other economic actors. It may also be useful to analyse 

whether there is overcapacity and the evolution of the activity in the sector. For 

instance, when there is overcapacity a foreign subsidy that facilitates capacity expansion 

is more likely to affect competition negatively. Conversely, in a sector where new 

capacities need to be built, e.g. due to a transition, investment subsidies can give the 

beneficiary a head-start and thereby discourage or delay investments by competitors. In 

case of investments in capabilities (e.g. know-how, specialised workers or service 

providers, technologies) the size and the nature of those capabilities in the sector may 

also be relevant to determine whether there may be a detriment to other economic 

actors.  

2.4.4.4 Distortion of activities at other levels of the value chain 

74. The likely behaviour of the undertaking stemming from the foreign subsidy may also 

give rise to a negative impact along the value chain.  

 
36  In some instances, the very existence of the unlimited State guarantee may, for example, improve the 

credit rating of the beneficiary undertaking, which may directly or indirectly translate in more attractive 

financial terms of loans or credit facilities. Higher risk-taking may, for example, reflect in first mover 

advantage in entering certain sectors as well as increased capacity of undertaking R&D or know-how 

related investments earlier and better than rivals. Ultimately, a higher risk-taking behaviour may lead to 

the subsidised firm’s inefficient entry, expansion at the expense of unsubsidised rivals whose sales and 

profits may be reduced, leading to lower investment, marginalisation and, at the extreme, exit. 
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75. For instance, the expansion of the subsidised activity may increase the demand for a 

certain input, which could render it more difficult or more costly for competitors to 

access those inputs, increase competitors’ costs, or even crowd them out. Conversely, 

for instance, the reduction of rivals’ operations may negatively affect demand for inputs 

from competing suppliers. As a result, those suppliers may have reduced profitability 

and therefore invest less in their own products or potentially exit.  

76. Foreign subsidies contributing to the relocation of a given business outside the Union 

may have a negative impact on certain local or related EU industries which supply the 

delocalised industries with products or services. The relocation outside of the EU may 

lead to the downsizing, marginalisation or even exit from the market of the local 

industries (in the old EU location) as the demand for those supplies will disappear or 

will significantly decrease. If, for example, the relocation involves specialised workers 

or other service providers, it might negatively affect the labour force market and lead to 

shortages of specialised workers or other service providers moving to the new location.  

77. Foreign subsidies contributing to the acquisition of technology used in the EU might 

lead to such technology being offshored to jurisdictions with a lower degree of 

protection, which may endanger the value of the technology itself and negatively impact 

the market performance of the economic actors using that technology as an input for 

their EU activities. Foreign subsidies may also be used for the purpose of acquiring 

know-how, databases, patents or other IP from a company active in the internal market, 

either with the aim of foreclosing the IP/technology or transferring it to a third country 

for exclusive use and to the detriment of EU based companies’ ability to compete on 

international markets. 

78. The type of indicators that could be used in the assessment may depend on the specific 

distortion that is being analysed. In general, the type of foreign subsidy and amount of 

the subsidy may be relevant. In particular, the Commission is more likely to consider a 

relatively high amount of foreign subsidies as distortive. The degree of vertical 

integration of the subsidised undertaking across the value chain is also relevant, as it can 

facilitate the control of important inputs. The characteristics of the sector in which the 

subsidised undertaking is active, together with other economic actors, may also shed 

light on the likelihood that the foreign subsidy may impact other levels of the value 

chain. For instance, the Commission may pay particular attention to the presence of 

economies of scale as well as dependencies across the supply or value chain.  

2.5 Application of the criteria for determining when a foreign subsidy causes or risks 

causing a distortion in the internal market in the context of public procurement 

procedures 

79. In the context of public procurement procedures, Article 27 of Regulation 2022/2560 

provides that ‘[f]oreign subsidies that cause or risk causing a distortion in a public 

procurement procedure shall be understood as subsidies that enable an economic 

operator to submit a tender that is unduly advantageous in relation to the works, 

supplies or services concerned.’ Moreover, Article 27 states that the assessment 

pursuant to Article 4 of Regulation 2022/2560 of whether there is a distortion in the 

internal market, including the assessment of whether a tender is unduly advantageous, is 

limited to the public procurement procedure in question. In its assessment, while the 

Commission may consider the improvement of the competitive position of the economic 

operator due to foreign subsidies and the actual or potential negative effect of the 

subsidies in the public procurement procedure, the focus of its assessment is whether a 
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foreign subsidy enables, actually or potentially, an economic operator to submit an 

unduly advantageous tender. 

2.5.1 Ability to submit an unduly advantageous tender 

80. The tender is impacted by the foreign subsidy if it is advantageous in relation to the 

works, supplies and services concerned by the public procurement and when the 

advantageous nature, such as its price, cannot plausibly be explained by other factors. 

81. A subsidy that enables an economic operator to submit an unduly advantageous bid is in 

principle expected to be a subsidy that was granted to either the economic operator or 

one of the entities listed in Article 28(1)(b) of Regulation 2022/2560. However, under 

specific circumstances, a foreign subsidy granted to a company within the corporate 

group of the economic operator but outside the scope of Article 28(1)(b) of Regulation 

2022/2560 may also enable the economic operator (within the meaning of Article 27 of 

Regulation 2022/2560) to submit a tender that is unduly advantageous in relation to the 

works, supplies or services. 

82. In this regard, it is worth noting that the fact that a foreign subsidy is not granted to the 

economic operator itself but to a company within the economic operator’s corporate 

group is not sufficient to exclude that the foreign subsidy may enable the economic 

operator to submit an unduly advantageous tender. Similarly, in such cases, the mere 

fact that the foreign subsidy was granted to another company n the economic operator’s 

group is not sufficient to exclude that the foreign subsidy actually or potentially 

improves the economic operator’s competitive position in the context of the public 

procurement procedure. This may be the case, in particular, where a foreign subsidy 

granted to an entity in the economic operator’s corporate group is not limited in law or 

in fact to that entity and thus may be available to the economic operator to use or benefit 

from, directly or indirectly, for its tender.37 

83. The reason for this is that the corporate group may retain an ability and incentive to 

transfer foreign subsidies either fully or partially to that economic operator or to use 

them in a way that may impact the design of the tender the economic operator is able to 

submit. In the latter case, while these foreign subsidies may be used for activities of the 

group within or outside the scope of a public procurement procedure, they may 

nevertheless support that tender in the specific public procurement procedure, ultimately 

leading to the submission of an unduly advantageous tender. When assessing whether a 

foreign subsidy may have an impact on the economic operator’s tender, the factors and 

considerations described in paragraphs 20-35 may be relevant and applicable by 

analogy for determining whether foreign subsidies granted to an entity in the economic 

operator’s corporate group enables the economic operator to submit an unduly 

advantageous tender in the public procurement procedure in question. 

 
37  When the Commission identifies a foreign financial contribution granted to a company within the 

corporate group of the economic operator but outside the scope of Article 28(1)(b) of Regulation 

2022/2560, the Commission may issue a request for information to confirm whether that foreign 

financial contribution: (i)constitutes a foreign subsidy, and (ii) indirectly benefits the economic operator. 

The purpose of this assessment is to verify whether a foreign subsidy granted directly to a company 

within the economic operator’s corporate group, but outside the scope of Article 28(1)(b) of Regulation 

2022/2560, may enable the economic operator to submit an unduly advantageous tender. 
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2.5.1.1 Advantageous nature of the tender 

84. The Commission will first assess whether the tender submitted by the economic 

operator is advantageous in relation to the works, supplies, or services concerned.    

85. A foreign subsidy may contribute to the economic operator offering a more 

advantageous tender, e.g. by reducing the price, by increasing the quality or by offering 

better terms related to e.g. delivery and lead times, warranties and after-sales support, 

payment terms, service level agreements, contractual flexibility, compliance with 

technical specifications, risk management, innovation, social and sustainability values. 

This possibility increases its chances of being awarded the public contract and thus 

outbidding other tenderers and thus may improve its competitive position.  

86. The Commission may come to this conclusion through various ways, in particular by: 

a. Assessing the tender by comparing its terms to those of other comparable tenders 

submitted in the same public procurement procedure to identify the typical 

elements, factors and economic assumptions commonly used for the calculation of 

that specific tender, thereby enabling the Commission to establish a comparative 

benchmark. The objective is to determine what the tender would have looked like 

had it not benefited from foreign subsidies. Therefore, when comparing tenders, 

the Commission may examine whether there are any indications of foreign 

subsidies in the tenders used for comparison. The purpose of this is to eliminate 

from the comparison any tenders that benefitted from foreign subsidies, as only 

tenders that did not benefit from foreign subsidies can constitute a valid 

benchmark. The larger the number of tenders the more significance the 

Commission may attribute to their terms to establish a valid basis for comparison. 

b. Assessing the tender to further compare its terms with the contracting authority’s 

or contracting entity's own estimates, including on price, quality and other 

relevant selection and award criteria used as an approximation. To do so, the 

Commission may consult any preparatory documents used or produced by the 

contracting authority38. This will include documents the contracting authority used 

for the preparation of the procurement including any research and information on 

internal budget available for the procurement, preliminary market consultations 

and other assessments made by the contracting authority as well as the relevant 

parts of the procurement documents including economic and financial capacity, 

selection and award criteria.  

c. Assessing the offer of the subsidised tenderer to determine whether its terms are 

better than those that would likely otherwise have been submitted absent the 

foreign subsidy. In such cases, the Commission may assess the impact of a foreign 

subsidy on the terms of a tender by comparing the submitted tender to the tender 

that would have been submitted in the absence of such a foreign subsidy. As a 

result, this assessment includes both the assessment of advantage as well as the 

due or undue nature of this advantage. This type of comparison may be used 

where relevant, e.g. when the advantageous nature of a tender can be attributed to 

specific types of foreign subsidies, such as unlimited guarantees. In such cases, 

 
38 For the purposes of these guidelines references to a 'contracting authority' pursuant to Article 2(4) of 

Regulation 2022/2560 in these guidelines also comprise a 'contracting entity' as defined in Article 2 (5) 

of Regulation 2022/2560. 
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the effect of a third-country guarantee can be effectively evaluated by comparing a 

tender with and without the foreign subsidy. 

87. In addition, the Commission may also rely on other factors such as publicly available 

information, information provided by competitors, or the result of its own investigation 

to establish whether a tender is advantageous vis-à-vis the works, supplies or services 

concerned. 

2.5.1.2 Undue nature of the advantage 

88. Where the Commission finds the tender to be advantageous, it will then examine the 

nature of the advantage. The advantage is “undue” when it stems from a foreign 

subsidy. The advantage is “due” if it can plausibly be justified by factors other than the 

foreign subsidy.39 In the latter case, the advantage is considered to be “due” to those 

factors, and not due to foreign subsidies. When the economic operator cannot plausibly 

justify the nature of the advantage by other factors, the advantage may be considered 

“undue” – by reason of the foreign subsidy. 

89. Such other factors that may be adduced by the economic operator to justify that the 

advantage is “due” may concern, in particular, the elements listed in Article 69(2) of 

Directive 2014/24/EU or Article 84(2) of Directive 2014/25/EU to justify abnormally 

low tenders40, such as the cost-effectiveness of the relevant production process, 

innovations or novel technical solutions, or exceptionally favorable conditions from 

which the economic operator benefits in the supply of goods and services.  

90. In this regard, the principles developed by the Court of Justice of the European Union in 

analysing abnormally low tenders41 may be applied where appropriate, namely to assess 

whether the abnormally low tender is justified by the elements referred to in 

Article 69(2) of Directive 2014/24/EU or Article 84(2) of Directive 2014/25/EU, 

regulating abnormally low tenders. 

91. However, the Commission may use other relevant criteria to assess whether the 

abnormally low tender is justified. The economic operator may adduce further factors in 

addition to the list of elements in Article 69(2) of Directive 2014/24/EU or Article 84(2) 

of Directive 2014/25/EU, which may also demonstrate that the tender's advantageous 

nature is not due to a foreign subsidy.  

92. In case the advantageous nature cannot plausibly be explained by factors other than the 

foreign subsidy, the tender may be regarded as unduly advantageous. It is not necessary 

that the foreign subsidy be the only or even the main contributing factor for the 

advantageous nature of the tender. 

2.5.1.3 Actual or potential negative effect 

93. Concerning actual or potential negative effects of foreign subsidies in public 

procurement procedures, and whether the advantageous nature of the tender which the 

 
39  Recitals 20 and 53 of Regulation 2022/2560. 
40  Recital 53 of Regulation 2022/2560. 
41  Judgment of the Court of 7 March 2023, Sopra Steria, C‑101/22 P, ECLI:EU:C:2023:165; Judgment of 

the Court of 30 November 2022, Veridos, C‑669/20, ECLI:EU:C:2022:962; Judgment of the Court of 

18 June 2020, Tax-Fin-Lex, C‑367/19, ECLI:EU:C:2020:471; Judgment of the Court of 15 February 

2018, Agriconsulting Europe SA, C‑198/16, ECLI:EU:C:2018:83; Judgment of the General Court of 22 

December 2016, European Dynamics, T‑74/15, ECLI:EU:T:2016:921; Judgment of the Court of 27 

September 2001, Impresa Lombardini, C‑285/99, ECLI:EU:C:2001:495. 
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economic operator submitted stems from foreign subsidies, the Commission will take 

into account the considerations described in paragraphs 41-42, 45, 48-54 above.  

94. The foreign subsidy could also negatively impact the competitive outcome in a public 

procurement procedure in which economic operators with a potential interest are 

discouraged or deterred from participating by the expectation that they will be 

competing against a subsidised economic operator. This may be particularly the case 

when economic operators become aware of the identities of other participants in the 

same public procurement procedure, or when, due to participation in recurring 

procedures, they anticipate the participation of certain subsidised economic operators in 

that same procedure.  

2.5.2  Procedural considerations 

95. It is the sole responsibility of the Commission to assess whether a tender is unduly 

advantageous. Should the contracting authority in examining whether a tender is 

abnormally low, suspect the presence of foreign subsidies, even though a declaration 

was submitted, it shall communicate such suspicions to the Commission without delay, 

in accordance with Article 29(7) of Regulation 2022/2560. The contracting authority 

shall not perform an assessment of whether a tender is abnormally low where such an 

assessment would be initiated based solely on suspicions indicating a possible presence 

of foreign subsidies. 

3 APPLICATION OF THE BALANCING TEST IN ACCORDANCE WITH ARTICLE 6 OF 

REGULATION 2022/2560 

3.1 Legal framework 

96. Pursuant to Article 6(1) of Regulation 2022/2560, the Commission may, on the basis of 

information received, balance the negative effects of a foreign subsidy in terms of 

distortion in the internal market, according to Articles 4 and 5 of Regulation 2022/2560, 

against the positive effects on the development of the relevant subsidised economic 

activity on the internal market, while considering other positive effects of the foreign 

subsidy such as the broader positive effects in relation to the relevant policy objectives, 

in particular those of the Union. 

97. The performance of the balancing test is a case-by-case assessment that takes into 

account the specific circumstances of the case, and in particular the actual or potential 

distortion caused by the foreign subsidy in the context of the relevant economic activity 

in the internal market, and the positive effects of the foreign subsidy in each specific 

case.  

98. Hence, it is not possible to determine, in advance, that a foreign subsidy of a certain 

type and meeting certain conditions would necessarily have positive effects that 

outweigh the distortion of the internal market resulting from that foreign subsidy. 

Therefore, these guidelines provide guidance on the methodology that the Commission 

will typically apply in performing the balancing test, including concerning positive 

effects that the Commission can take into account, and the procedure that the 

Commission will follow when performing the balancing exercise in individual cases. 

99. Member States, as well as any natural or legal persons can submit information on the 

positive effects of a foreign subsidy, of which the Commission should take due account 

when carrying out the balancing test. The Commission will consider the positive effects 
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of the foreign subsidy on the basis of the evidence about such positive effects submitted 

during the investigation.42  

100. Pursuant to recital 21 of Regulation 2022/2560, “[t]he positive effects should relate to 

the development of the relevant subsidised economic activity on the internal market. 

Other positive effects should be taken into account, where appropriate, in order to avoid 

that the balancing gives rise to unjustified discrimination. The Commission should also 

examine broader positive effects in relation to the relevant policy objectives, in 

particular those of the Union. Those policy objectives can include, in particular, a high 

level of environmental protection and social standards, and the promotion of research 

and development. In the context of a public procurement procedure, the Commission 

should take into account the availability of alternative sources of supply for the goods 

and services concerned.” When performing the balancing exercise, the Commission 

should weigh those positive effects against the negative effects of a foreign subsidy in 

terms of distortion in the internal market.43  

101. Pursuant to Article 6(2) of Regulation 2022/2560, the Commission shall take into 

account the balancing assessment when deciding whether to impose redressive measures 

or to accept commitments, and the nature and level of those redressive measures or 

commitments. The balancing exercise can lead to the conclusion not to impose 

redressive measures, or that commitments are not necessary, namely where the positive 

effects of the foreign subsidy outweigh its negative effects. The more distortive the 

foreign subsidy is, the less likely it is that its negative effects will be outweighed by its 

positive effects. Thus, in the case of categories of foreign subsidies that are deemed 

most likely to distort the internal market, positive effects are less likely to outweigh 

negative effects. If the negative effects prevail, the balancing test can help to determine 

the appropriate nature and level of the commitments or redressive measures. In any 

event, given that the balancing test considers the positive effects of a foreign subsidy, 

applying that balancing test should not lead to an outcome for the undertaking that 

would be worse than if the balancing test had not been applied.44  

102. Where the Commission carries out a balancing test on the basis of the information 

received, it will set out its reasoning in the decision closing an in-depth investigation.45 

3.2 Positive effects to be considered 

103. In line with Article 6(1) of Regulation 2022/2560, the positive effects taken into 

consideration as part of the balancing test should relate to the development of the 

relevant subsidised economic activity on the internal market and other positive effects 

of the foreign subsidy such as the broader positive effects in relation to the relevant 

policy objectives, in particular those of the Union. The Commission should base itself 

on the information provided to it by all persons, as further detailed in recital [X]. It 

follows that the positive effects may be different from those initially intended by the 

third country providing the subsidy. 

 
42  Recital 21 of Regulation 2022/2560. 
43  Recital 21 of Regulation 2022/2560. 
44  Recital 21 of Regulation 2022/2560. 
45  Recital 21 of Regulation 2022/2560. 
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3.2.1 Positive effects on the development of the relevant subsidised economic activity on the 

internal market 

104. Positive effects may occur when the foreign subsidies enable the development of the 

economic activity in the internal market, i.e. where they make it possible for the 

subsidised economic activity to exist at all or trigger a change in the development of 

that subsidised economic activity. 

105. Such can be the case for example when the subsidy remedies a market failure in the 

internal market. A market failure arises when the market on its own does not deliver an 

efficient allocation of resources in the economy, leading to inefficient market outcomes 

(such as non-competitive prices, suboptimal innovation levels or quality of products). 

Situations where market forces are unlikely to produce efficient outcomes for society 

can arise for instance in the presence of positive externalities such as R&D or more 

generally activities relating to public goods or negative externalities such as pollution 

which are insufficiently internalised by market players because of imperfect information 

or coordination problems. The simple fact that a particular project or activity may not be 

profitable does not necessarily imply market failure, since that lack of profitability may 

be the result of a well-functioning market (e.g. the lack of profitability may be due to 

cost inefficiencies or overcapacity, and a well-functioning market would require that 

such project or activity be unprofitable and ultimately driven out). Rather, the existence 

of a market failure should be duly demonstrated by the party invoking the positive 

effects. 

106. The scope of the relevant subsidised economic activity should be understood as the 

economic activity carried out by the undertaking and in respect of which a distortion is 

established. Positive effects on other undertakings, notably the impact of the economic 

activity on downstream, upstream or on other related activities would be assessed, if 

relevant, in the context of the broader positive effects in relation to relevant policy 

objectives described in section 3.2.2 below. This could for instance be the case if the 

relevant subsidised economic activity contributes to the security of supply of the Union 

in a strategic sector, thus bringing positive effects to other undertakings in the value 

chain. Similarly, positive effects on a different economic activity carried out by the 

same undertaking would not be considered part of the relevant economic activity and 

should be assessed, if relevant, in the context of the broader positive effects in relation 

to relevant policy objectives described in section 3.2.2 below.  

3.2.2 Positive effects on other policy objectives 

107. According to recital (21) of Regulation 2022/2560, the Commission can take into 

account other positive effects of the foreign subsidies in relation to relevant policy 

objectives, and in particular those of the Union. 46 

108. In the context of the balancing test, relevant policy objectives could include for instance 

policy objectives which are recognised in Union law, such as those established by the 

EU Treaties and policy objectives aiming at promoting or protecting rights guaranteed 

by the Charter of Fundamental rights. They can concern, in particular, a high level of 

environmental protection and social standards, and the promotion of research and 

development.  

 
46  Other positive effects may have to be taken into account in order to avoid a situation in which the 

balancing would result in unjustified discrimination. However, the Commission is yet to identify such 

situation in the cases that it has investigated since the entry into force of Regulation 2022/2560. 
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109. In addition, policy objectives reflected in non-binding acts of the EU can be relevant to 

identify relevant policy objectives in the context of Regulation 2022/2560. For instance, 

policy objectives which are covered by communications, guidelines, or other 

frameworks adopted by the Commission in relation to State aid are of particular 

relevance when applying the balancing test in the context of Regulation 2022/2560. In 

addition, the Commission could also take into account, where relevant, other non-

binding acts not related to State aid that identify policy objectives of the Union.  

110. For example, such relevant policy objectives could include the promotion of 

environmental protection, economic development in disadvantaged areas of the EU, or 

contribution to the EU economy’s competitiveness and resilience. 

111. The positive effects of a distortive foreign subsidy may also relate to policy objectives 

other than those of the Union, to the extent that they are nevertheless relevant to the 

Union.  

112. When the positive effects are related to non-EU policy objectives, the Commission may 

assess, in particular, whether and how they have an impact on the EU. Such could be the 

case, in particular, for foreign subsidies that create positive effects for the EU and/or 

contribute to a global welfare improvement or the preservation of global public goods, 

such as those that have the effect of promoting a high standard of environmental 

protection (climate change mitigation in a third country, protection of biodiversity, etc.) 

and social standards (including human rights protection), or the promotion of research 

and development activities that result in the availability of innovative products or 

technology in the EU.  

3.2.3 Public procurement: availability of alternative sources of supply 

113. As explained in recital 21 of Regulation 2022/2560, in the context of a public 

procurement procedure, the Commission should take into account the availability of 

alternative sources of supply for the goods and services when performing the balancing 

test.47 

114. The purpose of this assessment is to ensure that when balancing distortion due to 

foreign subsidies, the Commission takes into account in its assessment the fact that 

contracting authorities acquire works, products or services by means of a public contract 

to fulfil public objectives. When contracting authorities are unable to effectively 

procure, public services may remain unavailable which may have serious repercussions. 

As a result, it appears necessary to consider a subsidised tender also in light of available 

alternative sources of supply. The Commission may therefore take the availability of 

alternative sources of supply into account in deciding whether to accept commitments, 

and the nature and scope of those commitments. 

115. In this regard, the possibility to conclude a public contract may be considered as a 

positive effect, where alternative sources of supply are not available, even when that 

public contract is concluded with a subsidised tenderer. While the assessment is carried 

out when performing the balancing test, the positive effect is not considered to be a 

positive effect of the subsidy itself. Rather, the existence of alternative sources of supply 

depends on whether other economic operators express interest and submit eligible 

tenders. Thus, the positive effect is rather the possibility of the contracting authority to 

effectively fulfil its functions. 

 
47  Recital 21 of Regulation 2022/2560. 
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116. For the Commission to assess the availability of alternative sources of supply, the tender 

must be designed so that non-subsidised tenderers can realistically meet its terms as 

well, instead of being structured in a way that discourages participation of non-

subsidised tenderers due to design of those terms. Instead, the issue of missing 

alternatives for supply may be relevant in specific cases, e.g. in the context of 

procurement of innovation, where a particular technology is not yet available on the 

internal market, or where the subject matter of a public procurement is to ensure critical 

public services. 

 

3.3 Principles applied by the Commission in balancing the positive and negative effects 

of a foreign subsidy 

3.3.1 Specificity of the positive effects 

117. For positive effects to be taken into account for the balancing test, such positive effects 

shall be specific to the foreign subsidy found to be distortive. In assessing the positive 

effects stemming from foreign subsidies, the Commission will consider whether, absent 

the foreign subsidies, such positive effects would not occur, or otherwise not to the same 

degree. 

118. In practice, for the positive effects to be specific to the foreign subsidies, the person 

invoking those positive effects should be able to establish with a certain degree of 

likelihood that the foreign subsidies lead or are likely to lead to a change in behaviour of 

the undertaking benefitting from the foreign subsidy resulting in those positive effects. 

119. The alleged positive effects should be evaluated in an objective manner. That evaluation 

does not depend on the intention of the third country supporting the foreign subsidies. In 

particular, whether the positive effects are a deliberate consequence of the subsidy or are 

accidental is generally not relevant to the Commission’s assessment under the balancing 

test.  

3.3.2 Performance of the balancing 

120. Pursuant to Article 6(1) of Regulation 2022/2560, the Commission may balance the 

negative effects of a foreign subsidy in terms of distortion in the internal market 

according to Articles 4 and 5 of Regulation 2022/2560, against the positive effects. 

121. The balancing exercise implies a comparison of the respective significance of both the 

negative effects in terms of distortion in the internal market and of the positive effects, 

including whether the same positive effects may have been achieved with a lesser level 

of distortion on the internal market. The significance of the negative effects in terms of 

distortion in the internal market relates to its severity, which may depend on a number 

of factors in particular the nature, conditions and amount of the foreign subsidy, as well 

as the features of the distortion on the internal market established by the Commission.  

122. In the case of categories of foreign subsidies that are deemed most likely to distort the 

internal market pursuant to Article 5(1) of Regulation 2022/2560, positive effects are 

less likely to outweigh negative effects.48 That is because such foreign subsidies have a 

particularly distortive nature or effect, which implies that the distortion associated with 

such foreign subsidies is more severe than with other subsidies that may achieve the 

same positive effects.  

 
48  Recital 21 of Regulation 2022/2560. 
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123. The extent to which the distortion identified exceeds that which is necessary to achieve 

the positive effects will influence the weight that can be attributed to the positive effects 

in the balancing exercise. As exemplified in State aid practice, positive effects may be 

achieved while minimising negative effects for instance by minimising the level of 

subsidies necessary to lead the subsidised undertaking to adopt the desired behaviour. 

That minimum level may bring with it a distortion that is therefore unavoidable to 

achieve the policy objective. In the balancing assessment under Regulation 2022/2560, 

the Commission should aim at differentiating negative effects that are unavoidable if the 

relevant policy objective is to be achieved, and those negative effects that go beyond 

what is necessary to achieve the positive effects. Positive effects are less likely to 

outweigh the latter type of distortion, given their unnecessary or avoidable nature. 

124. The extent to which the foreign subsidies contribute to relevant positive effects should 

be assessed by taking into account: 

a. the nature of the positive effects on the development of the relevant subsidised 

economic activity on the internal market, or their relation to the relevant policy 

objectives, and 

b. the intensity of the positive effects, i.e. the materiality of their impact on the 

development of the relevant subsidised economic activity on the internal market 

or contribution to the relevant policy objectives. 

125. Since the balancing test does not constitute a numerical computation, neither the 

negative effects in terms of distortion in the internal market caused by foreign subsidies 

nor the positive effects have to be precisely quantified.  

3.3.3 Outcome of the balancing test 

126. The balancing assessment can lead to the conclusion that it is not necessary for the 

undertaking under investigation to propose commitments or that it is not necessary to 

impose redressive measures. This is the case namely where the Commission finds that 

the positive effects of the foreign subsidy outweigh its negative effects.49  

127. If the negative effects prevail, the balancing test can help to determine the appropriate 

scope and nature of the commitments or redressive measures.  

128. The Commission, in that context, may take into account whether the commitments or 

redressive measures are suitable to limit the distortion to what is necessary to achieve 

the positive effects, if it considers that the remaining negative effects in terms of 

distortion would be outweighed by those positive effects. When assessing the scope and 

nature of the commitments to be accepted or deciding on the redressive measures to be 

imposed, the Commission may also consider whether those commitments or redressive 

measures are also suitable to preserve the positive effects.  

129. In some specific cases, the Commission may find that, even if the distortion is 

unavoidable to the occurrence of the positive effects, the negative effects still prevail 

and there are no redressive measures that would ensure that the distortion is fully and 

effectively remedied whilst preserving the positive effects.  

130. In any event, given that the balancing test considers the positive effects of a foreign 

subsidy, applying that balancing test should not lead to an outcome for the undertaking 

that would be worse than if the balancing test had not been applied. 

 
49  Recital 21 of Regulation 2022/2560. 
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3.3.4 Possibility of cumulative assessment 

131. In instances where the Commission has established that an undertaking has received 

several foreign subsidies and has established the particular and distinguishable distortive 

impacts of each of those foreign subsidies, the person invoking the positive effects 

should provide information to the Commission establishing how each alleged positive 

effect is specific to a distortive foreign subsidy.  

132. The Commission should on this basis carry out the balancing assessment for each 

distortion identified. However, in certain circumstances, the negative impact of each 

foreign subsidy may be intertwined with, not easily distinguishable from and even 

reinforcing the negative impact of other foreign subsidies. In its assessment of the 

distortion, the Commission may accordingly (see paragraph 40) assess the aggregate 

distortive impacts of a number of foreign subsidies to an undertaking under 

investigation.  

3.4 Procedural considerations 

3.4.1 Burden of proof 

133. Under Article 6 of Regulation 2022/2560, the Commission performs the balancing test 

on the basis of the information received. It is therefore for the person interested in 

having the positive effects taken into account (including notably the undertaking under 

investigation) to bear the burden of proving the existence of such positive effects.  

134. Information pertaining to the positive effects may be submitted to the Commission by 

Member States and any natural or legal person50, including the undertaking under 

investigation, other interested parties, which can for instance include companies active 

in the same value chain as the undertaking under investigation, certain parties to a 

concentration or a public procurement procedure, or third countries.  

3.4.2 Standard of proof 

135. It is for the persons claiming the existence of positive effects of the foreign subsidies to 

provide proof of such existence. In particular, the relevant information and documents 

to be provided to the Commission should pertain to the following: 

a. the nature, likelihood and significance of the positive effects, as well as when such 

positive effects would likely occur; 

b. why the positive effects are specific to the foreign subsidy; 

c. an analysis enabling the Commission to determine whether the distortive effects 

resulting from the foreign subsidies go beyond that which is necessary to generate 

the positive effects relied on; and 

d. why the positive effects mitigate or outweigh the distortion established by the 

Commission. 

136. The more precise the positive effects claimed and the more convincing the evidence 

submitted in support of the existence of those claimed effects, the better the 

Commission can evaluate the claims. Vague, general or theoretical claims, or claims 

which rely exclusively on the undertaking’s own commercial interests are not sufficient 

to establish with a certain degree of likelihood positive effects. Proving such effects 

requires a cogent and consistent body of evidence, especially where the persons 

 
50  Recital 21 of Regulation 2022/2560. 
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supplying evidence may be better placed to disclose their existence or demonstrate their 

relevance.  

3.4.3 Timing for submitting information 

137. Information pertaining to the positive effects of a foreign subsidy may be submitted to 

the Commission by all persons at any stage of the investigation.  

138. The Commission shall make every reasonable effort to consider and incorporate all 

evidence submitted. However, to ensure that the Commission’s ability to adopt its 

decision is not unduly delayed, the Commission should not be obliged to take into 

account evidence submitted at a late stage of the procedure. 

139. Persons other than the undertaking under investigation should endeavour to provide 

information on the positive effects of a foreign subsidy within one month of the 

publication of the summary notice published according to Article 40(3) of Regulation 

2022/2560.   

140. To ensure the proper assessment of the information provided by the Commission, the 

undertaking under investigation should provide the Commission with the information 

pertaining to the positive effects of the foreign subsidies identified in the decision to 

open an in-depth investigation pursuant to Article 10(3) of Regulation 2022/2560 within 

the time limit prescribed by the Commission according to Article 8(1) of the 

Implementing Regulation. In the context of notified concentrations and public 

procurement procedures, this information should complete the information that the 

notifying parties are invited to submit pertaining to the positive effects of the foreign 

subsidies in the notification forms provided in the Implementing Regulation51. 

141. Pursuant to Article 17(1) of the Implementing Regulation, the Commission should not 

be obliged to take into account submissions by the undertaking under investigation 

received after the expiry of the time period prescribed by the Commission in its 

Statement of Grounds. 

3.4.4  Timing for assessing information 

142. On the basis of the information received, the Commission will perform the balancing 

test at the stage of the in-depth investigation conducted under Article 11 of Regulation 

2022/2560 and set out its assessment in its final decision. 

4 APPLICATION OF THE COMMISSION’S POWER TO REQUEST THE PRIOR NOTIFICATION OF 

ANY CONCENTRATION ACCORDING TO ARTICLE 21(5) OF REGULATION 2022/2560, OR 

FOREIGN FINANCIAL CONTRIBUTIONS RECEIVED BY AN ECONOMIC OPERATOR IN A 

PUBLIC PROCUREMENT PROCEDURE ACCORDING TO ARTICLE 29(8) OF REGULATION 

2022/2560 

4.1 Legal framework 

143. Pursuant to Article 21(5) of Regulation 2022/2560, the Commission may request the 

prior notification of any concentration which is not notifiable, at any time prior to its 

 
51  Commission Implementing Regulation (EU) 2023/1441 of 10 July 2023 on detailed arrangements for 

the conduct of proceedings by the Commission pursuant to Regulation (EU) 2022/2560 of the European 

Parliament and of the Council on foreign subsidies distorting the internal market, C/2023/4622, OJ L 

177, 12.7.2023, p. 1–44. 
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implementation, where it suspects that foreign subsidies may have been granted to the 

undertakings concerned in the three years prior to that concentration.  

144. Pursuant to Article 29(8) of Regulation 2022/2560, where the Commission suspects that 

an economic operator may have benefitted from foreign subsidies in the three years 

prior to the submission of the tender or request to participate in the public procurement 

procedure, it may, before the award of the contract, request the notification of the 

foreign financial contributions provided by third countries to that economic operator in 

any public procurement procedure which are not notifiable under Article 28(1) or fall 

within the scope of Article 30(4). 

145. It follows from the wording of those two Articles that, where the conditions set out 

therein are fulfilled, the Commission enjoys a margin of discretion in deciding to 

request the prior notification of a concentration or of the foreign financial contributions 

provided by third countries to an economic operator participating in a public 

procurement procedure. 

146. These provisions must be interpreted in light of recitals (36) and (40) of Regulation 

2022/2560. Recital (36) indicates that the Commission can require the notification of 

potentially subsidised concentrations that were not yet implemented or the notification 

of potentially subsidised bids prior to the award of a contract, if it considers that the 

concentration or the bid would merit ex ante review given its impact in the Union. 

Recital (36) clarifies that the Commission should also have the possibility to carry out a 

review on its own initiative of concentrations already implemented or contracts already 

awarded under the ex officio procedure. 

147. Recital (40) also emphasises that, in the context of the Commission’s power to request 

the prior notification of a foreign financial contribution during a public procurement 

procedure whose estimated value is below the notification thresholds, the Commission 

should endeavour to limit interference with public procurement procedures, by taking 

into account how close the date of the award of the contract is when deciding whether to 

request such prior notification. 

148. When the Commission requires the notification of a concentration or of a foreign 

financial contribution granted to an undertaking participating in a public procurement 

procedure, such concentration or such foreign financial contribution shall be deemed to 

be notifiable and, therefore, subject to the provisions set out in Chapter 3 and Chapter 4 

of Regulation 2022/2560, respectively.52  

4.2 Conditions for the Commission to request the prior notification 

149. Under Article 21(5) of Regulation 2022/2560, the Commission may request the prior 

notification of any (i) concentration (ii) which is not a notifiable concentration within 

the meaning of Article 20 of Regulation 2022/2560 (iii) at any time prior to its 

implementation (iv) where the Commission suspects that foreign subsidies may have 

been granted to the undertakings concerned in the three years prior to the concentration. 

150. Under Article 29(8) of Regulation 2022/2560, the Commission may request the 

notification of the foreign financial contributions provided by third countries to an 

economic operator in any (i) public procurement procedure (ii) which are not notifiable 

under Article 28(1) of Regulation 2022/2560 or fall within the scope of Article 30(4) of 

Regulation 2022/2560 (iii) before the award of the contract (iv) where the Commission 

 
52  Articles 21(5) and 29(8) of Regulation 2022/2560. 
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suspects that that economic operator may have benefitted from foreign subsidies in the 

three years prior to the submission of the tender or request to participate in the public 

procurement procedure.  

151. In the remainder of Section 4.2, the Commission will provide guidance on each of these 

conditions. 

4.2.1 Notion of concentration or public procurement procedure 

152. The Commission’s powers under Articles 21(5) and 29(8) of Regulation 2022/2560 can 

only apply in relation to, respectively, concentrations and public procurement 

procedures. These notions should be understood as defined under Regulation 

2022/2560.  

153. In particular: 

a. the notion of concentration within the meaning of Article 21(5) of Regulation 

2022/2560 is defined in Articles 20(1), 20(2), 20(4), 20(5) and 20(6) of 

Regulation 2022/2560.  

b. the notion of public procurement procedure within the meaning of Article 29(8) of 

Regulation 2022/2560 is defined in Article 2(3) of Regulation 2022/2560, which 

refers to the respective EU public procurement directives covering the award of 

public contracts, as well as the public procurement procedures organised pursuant 

to international rules even if they are exempted from the application of the EU 

public procurement directives. 

4.2.2 Notion of non-notifiable concentration or of foreign financial contributions to an 

economic operator in a public procurement procedure which are not notifiable 

154. The Commission may only request, by virtue of Article 21(5) of Regulation 2022/2560, 

the prior notification of concentrations for which either or both of the thresholds set out 

in Article 20(3) of Regulation 2022/2560 are not met. 

155. In addition, the Commission may only request, by virtue of Article 29(8) of Regulation 

2022/2560, the prior notification of foreign financial contributions provided by third 

countries to an economic operator in a public procurement procedure in two scenarios: 

(a) either where at least one of the thresholds set forth in Article 28(1) of Regulation 

2022/2560 is not met; or (b) where the public procurement procedure falls within the 

scope of Article 30(4) of Regulation 2022/2560. 

156. With regard to the latter, a public procurement procedure falls within the scope of 

Article 30(4) of Regulation 2022/2560 where, although that procedure was previously 

declared or notified, (i) either the Commission had closed a preliminary review without 

adopting a decision, but receives new information leading it to suspect that a submitted 

notification or declaration was incomplete, or (ii) such a notification or declaration is 

not transferred to the Commission. 

4.2.3 Timing for requesting the prior notification 

157. Under Article 21(5) of Regulation 2022/2560, the Commission may only request the 

prior notification of concentrations ‘at any time prior to their implementation’. In this 

context, ‘implementation’ should be understood as the full implementation of the 

concentration, meaning when the change of control on a lasting basis takes effect or, 

when creating a joint venture, when all the functions of an autonomous economic entity 

has been created on a lasting basis. 
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158. Under Article 29(8) of Regulation 2022/2560, the Commission may only request the 

prior notification of foreign financial contributions to an economic operator in a public 

procurement procedure ‘before the award of the contract’. In this context, ‘award of 

contract’ shall be understood as the legally binding conclusion of the contract between 

the contracting authority or entity and the particular tenderer whose tender was selected 

based on predefined award criteria. 

4.2.4 Suspicion that foreign subsidies may have been granted to the undertakings concerned 

in the three years prior to the concentration or that an economic operator may have 

benefitted from foreign subsidies in the three years prior to the submission of the 

tender or request to participate in the public procurement procedure 

159. The Commission may only request the prior notification of concentrations or of foreign 

financial contributions by third countries to an economic operator in a public 

procurement procedure if it suspects that foreign subsidies have been granted to the 

undertakings concerned by the concentration or that the economic operator benefitted 

from foreign subsidies in the public procurement procedure in the three years prior to 

the concentration or the submission of the tender or request to participate in the public 

procurement procedure, respectively. 

160. The Commission should therefore base its assessment on a suspicion indicating the 

possibility that those undertakings have been granted foreign subsidies or that the 

economic operator has benefitted from foreign subsidies, as defined under Article 3 of 

Regulation 2022/2560, in the relevant period. 

161. The notion of ‘undertakings concerned’ by the concentration should be understood to 

mean the parties to the concentration, i.e.: 

a. for a merger, the merging undertakings; 

b. for an acquisition of control, the acquiring undertaking(s) and the acquired 

undertaking(s); 

c. for the creation of a joint venture, the undertakings creating the joint venture. 

162. The notion of ‘economic operator’ in a public procurement procedure is defined in 

Article 2(1) of Regulation 2022/2560 referring to the respective definition in the EU 

public procurement directives. 

163. Accordingly, an economic operator means ‘any natural or legal person or public entity 

or group of such persons and/or entities, including any temporary association of 

undertakings, which offers the execution of works and/or a work, the supply of products 

or the provision of services on the market’ (e.g. Article 2(1), point (10) of Directive 

2014/24/EU and almost identical in wording in the other public procurement directives). 

Thus, an ‘economic operator’ may be one undertaking submitting a tender or requesting 

participation in a procurement procedure. One economic operator might as well be a 

consortium of undertakings submitting a joint tender, including main subcontractors and 

main suppliers. 

4.3 Impact in the Union of the concentration or foreign financial contributions 

received by an economic operator in a public procurement procedure 

164. In line with recital (36) of Regulation 2022/2560, the Commission may require the 

notification of potentially subsidised concentrations that were not yet implemented or 

the notification of potentially subsidised bids prior to the award of a contract, where it 
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considers that the concentration or the bid would merit ex ante review given its impact 

in the Union.  

165. The notion of ‘impact in the Union’ should be understood in light of the fundamental 

objective of Regulation 2022/2560, which is to ensure a level-playing field by 

addressing distortions in the internal market caused by foreign subsidies53. In applying 

that notion, the Commission will, therefore, seek to strike a balance between the 

effective protection of the internal market and the need to minimise the administrative 

burden on undertakings subject to Regulation 2022/2560. 

166. The notion of ‘impact in the Union’ should be understood to cover both actual and 

potential impacts in the Union.  

167. The notion of ‘impact in the Union’ may imply impacts through several channels, e.g. 

the production of goods or the performance of services in the Union by the undertakings 

concerned, the access to technology or intellectual property rights, or the availability of 

services.  

4.4 Factors that the Commission will consider in assessing whether the concentration 

or foreign financial contributions received by an economic operator in a public 

procurement procedure merit ex ante review  

168. In assessing whether cases merit an ex-ante review given their impact in the Union, the 

Commission will consider, amongst other things, the importance in the Union of the 

concentration or public procurement procedure concerned. 

169. For the purpose of that examination, the Commission may consider the following 

elements: 

a. In concentrations, contextual information that indicates that the level of the 

relevant economic activity of the target (and in particular its turnover) does not 

reflect its actual or future economic significance; 

b. The strategic or important character of the current or future economic activity 

concerned, of the underlying or related sector, of the relevant supply or value 

chain, as well as, in concentrations, the strategic or important character of the 

undertakings concerned (and in particular the target), notably when they own 

strategic assets such as critical infrastructure or innovative technologies54; in 

public procurements, the strategic importance of the object of the procurement 

procedure, its significance in terms of contract value and contract length; 

c. Patterns in investments, acquisitions or participation in public procurement 

procedures55 throughout which the undertakings concerned (and in particular the 

acquirer in concentrations or the economic operator in public procurement 

procedures) build up influence or economic presence in those sectors; 

d. Contextual information relating to (i) the characteristics of the foreign subsidies, 

and in particular whether the possible foreign subsidies identified may be 

 
53  Recital 6 of Regulation 2022/2560.  
54  Recital 2 of Regulation 2022/2560. 
55  The Commission could consider in its assessment the following patterns in investments, acquisitions or 

participation in public procurement: numerous past, current or expected acquisitions or participations in 

public procurement procedures, above or below thresholds, by the same or related undertakings, and/or 

concerning the same or similar targets or public procurement procedures, e.g. in the same or related 

sectors. 
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considered ‘most likely to distort the internal market’ under Article 5 of 

Regulation 2022/2560, especially foreign subsidies that directly facilitate the 

concentration concerned, or enable the economic operator to submit an unduly 

advantageous tender, respectively, (ii) the parties to the concentration or the 

economic operator in a public procurement procedure, such as financial 

information or business plans, or (iii) the indicators listed in Article 4 of 

Regulation 2022/2550 in combination with the guidance and elements listed in 

paragraph 56. 

170. In public procurement procedures, the Commission should endeavour to limit 

interference with the public procurement procedure concerned, by taking into account 

how close the date of the award of the contract is when deciding whether to request such 

prior notification.56  

171. The elements above are not exhaustive and the Commission may also consider other 

elements for the purposes of assessing the concentration’s or the public procurement 

procedure’s impact in the Union. 

4.5 Procedural considerations when exercising the power to request the prior 

notification of concentrations and of foreign financial contributions received by an 

economic operator in a public procurement procedure 

4.5.1 Evidence to be produced and timing 

172. Pursuant to Article 35 of Regulation 2022/2560, Member States (and in particular, in 

public procurement procedures, the contracting authorities and entities) and any natural 

or legal persons (and in particular competitors of the undertakings concerned) may 

contact the Commission services and inform them of a foreign subsidy that may distort 

the internal market. The Commission may, on the basis of that information, request a 

prior notification according to Article 21(5) of Regulation 2022/2560. To enable the 

Commission to assess whether or not to request a prior notification, this contact should 

include sufficient information to make a preliminary assessment on whether the criteria 

for prior notification are met, to the extent this information is available to the Member 

States or third parties.  

173. The Commission may also, at its own initiative, collect information on concentrations 

and public procurement procedures that may subsequently be subject to a request of 

prior notification, including by collecting information from the undertakings involved in 

the concentration or public procurement procedure, from Member States (in particular, 

in public procurement procedures, the contracting authorities) or from any other natural 

or legal persons.  

4.5.2 Procedural considerations after the request of prior notification  

4.5.2.1 In concentrations 

174. The Commission decision requesting the prior notification of a concentration under 

Article 21(5) of Regulation 2022/2560 will be notified to the acquiring undertaking in 

accordance with Article 41(1) of Regulation 2022/2560. 

 
56  Recital 40 of Regulation 2022/2560. 
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175. Upon adoption of the Commission decision requesting the prior notification of the 

concentration under Article 21(5) of Regulation 2022/2560, the concentration will be 

deemed a ‘notifiable concentration’ for the purposes of Regulation 2022/2560.  

176. As a result, the concentration will as of that date be subject to the application of Chapter 

3 of Regulation 2022/2560 (in particular, Article 24 on the suspension of 

concentrations) and to the Implementing Regulation (in particular, Article 4 and Annex I 

thereto).  

4.5.2.2 In public procurement procedures 

177. The Commission decision requesting the prior notification of foreign financial 

contributions under Article 29(8) of Regulation 2022/2560 will be notified to the 

economic operator. The contracting authority will be informed in parallel to ensure 

effective cooperation in the application of Regulation 2022/2560.57 

178. Upon notification of the Commission decision requesting the prior notification of the 

foreign financial contribution under Article 29(8) of Regulation 2022/2560, the 

foreign financial contribution shall be deemed to be a notifiable foreign financial 

contribution in a public procurement procedure. 

179. As a result, the foreign financial contribution shall be subject to the provisions set out 

in Chapter 4 of Regulation 2022/2560 with the exception of the requirement to reach 

the threshold values of Article 28(1) of Regulation 2022/2560, and it will be subject 

to the Implementing Regulation (and in particular Articles 5 and 7 and Annex II 

thereof). As a result, according to Article 29(5) of Regulation 2022/2560, the 

obligation to notify foreign financial contributions shall apply to economic operators, 

groups of economic operators as well as to main subcontractors and main suppliers 

known at the time of the complete notification. The notification of the foreign 

financial contributions shall be submitted to the contracting authority using the form 

set out in Annex II of the Implementing Regulation. The provisions of Article 30 and 

Article 32 of Regulation 2022/2560 remain applicable. 

 

 
57  Recital 58 of Regulation 2022/2560. 


