EUROPEAN COMMISSION

* Kk
*
* ek

DIRECTORATE-GENERAL FOR COMPETITION

Merger
Manual of Procedures

Jurisdiction
29 November 2024

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIE — Tel. +32 22991111
https://competition-policy.ec.europa.eu



https://competition-policy.ec.europa.eu/

Merger Manual of Procedures

Internal DG Competition working documents on procedures for the application of Council
Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between
undertakings.

29 November 2024

The text is made available on the internet:

https://competition-policy.ec.europa.eu/mergers/procedures/procedures-manual en

Jurisdiction 2


https://competition-policy.ec.europa.eu/mergers/procedures/procedures-manual_en

NOTICE
NOTICE

DG Comepetition's Manual of Procedures for the application of the EU Merger Regulation
is an internal working tool intended to give practical guidance to staff on how to conduct
an investigation applying the EU Merger Regulation.

The Merger Manual of Procedures does not contain binding instructions for staff, and the
procedures set out in it may have to be adapted to the circumstances of the case at hand.
The guidance given in the Manual of Procedure does not claim to be complete or
exhaustive and not every question that might arise is dealt with, or dealt with in the same
level of detail. The content of the Manual of Procedure has not been adopted by the
Commission. It is a working tool, which evolves through updates to reflect new experience
gained in applying the competition rules of the Treaty, and the Regulations, notices and
other guidance adopted thereunder.

In case of divergences between these rules and how these rules are interpreted by the Union
Courts, on the one hand, and the Merger Manual of Procedures, on the other hand, the
former apply. Staff has been instructed that, in case of doubt, they should always seek
instructions from their hierarchy regarding the precise course of action in a particular
situation.

The main chapters of the Merger Manual of Procedures are being made public in order to
provide greater transparency about the Commission’s procedures in applying the
competition rules.

The fact that the modules are in the public domain does not change their character as purely
internal practical guidance to staff. The published modules therefore do not create or alter
any rights or obligations arising under the competition rules of the Treaty and the
Regulations, notices and other guidance adopted thereunder. Developments since this
version of the Merger Manual of Procedures was published (such as new case law) may
not yet be reflected.

Brussels, 29 November 2024
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1.1.

1)

(2)

(3)

(4)

()

(6)

()

(8)

(9)

JURISDICTION
Consultation

The Jurisdictional Notice provides guidance as to the jurisdictional issues raised
under the EU Merger Regulation.

The aim of the Jurisdictional Notice is to help companies to establish more quickly,
in advance of any contact with the Commission, whether their operations have to
be notified to the Commission. Despite this guidance, when companies still have
doubts as to whether their operation is notifiable or not to the Commission, they
can make use of the consultation procedure and ask the opinion of the services in
charge of merger control in DG Competition.

When parties approach the Commission with a question on jurisdiction, the merger
registry registers this as a consultation and attributes it a ‘‘C..” number. Should it
turn out to be a notifiable operation after all, the merger registry opens a new case,
with an ‘M..” number, and closes the consultation.

The consulting parties should provide the Commission with a description of the
transaction and the issue(s) that it raises. As the reply given by DG Competition
will not be a substitute to external legal advice, the consulting parties are requested
to indicate their views and the reasons why they have reached this conclusion.
When the information provided is incomplete and does not allow the case team in
charge to reach a conclusion, it can ask the parties for further information through
requests for information.

The merger case support and policy unit are involved in all consultations, in order
to ensure a coherent approach in addressing jurisdictional issues.

Most consultations received are relatively straightforward, so that DG Competition
usually handles them without consulting the Legal Service. However, in more
complex cases, if the case team, after consultation of the merger case support and
policy unit, still has some doubts, it may be advisable to seek the view of the Legal
Service.

When the conclusion of the consultation is that the transaction is notifiable under
the EU Merger Regulation, the case team informs the consulting parties orally of
their obligation to notify. When the conclusion is that the operation is not notifiable
under the EU Merger Regulation, the case team informs the consulting parties
orally or in the form of a letter. The letter does not constitute a decision of the
Commission, it only reflects the opinion of the services in charge of merger control
in DG Competition based on the information provided by the consulting parties and
is not binding on the Commission.

Consultations can be opened by complaints from a third party on a transaction that
it considers to be notifiable under the EU Merger Regulation and requests the
Commission to investigate.

Consultations can also be used in cases where the target (often in a hostile
transaction scenario) considers the transaction to have a Union dimension whereas
the acquirer opposes this conclusion, and for example has notified (or intends to
notify) the transaction to the relevant national competition authorities.

Jurisdiction 5



1.2.

(10)

(11)

(12)

(13)

1.2.1.

(14)

(15)

(16)

(17)

Referral

Under the referral system set out in the EU Merger Regulation, first, pre-
notification referrals from the Commission to Member States (Article 4(4) EU
Merger Regulation), and vice versa (Article 4(5)), can occur, based on a procedure
triggered by a reasoned request submitted by the merging companies or those
parties acquiring control.

Second, a concentration which has a Union dimension and is notified to the
Commission can, at the request of a Member State, be referred from the
Commission to the competent authorities of the Member State concerned, pursuant
to Article 9 of the EU Merger Regulation.

Third, a concentration which does not have a Union dimension can, at the request
of one or more Member States, be referred to the Commission, pursuant to Article
22 of the EU Merger Regulation.

The Notice on Case Referral shows the sequence of events and deadlines applicable
under the referral system.

Referrals pursuant to Article 4(4) and 4(5) of the EU Merger Regulation

Under the referral system set out in the EU Merger Regulation, referrals from the
Commission to Member States (Article 4(4) of the EU Merger Regulation) and
referrals from the Member States to the Commission (Article 4(5) of the EU Merger
Regulation) can occur before a formal notification has been made in any EU
jurisdiction.

This pre-notification referral is based on a procedure triggered by a reasoned
submission (or the so-called ‘Form RS’) submitted by the party requesting the
referral of the case (the ‘requesting party’). The Notice on Case Referral describes
the rationale underlying the case referral system.

Pursuant to Article 4(4) of the EU Merger Regulation, the parties to a concentration,
which has an EU dimension, can request by means of a Form RS, and prior to any
formal filing at national level, their transaction to be referred from the Commission
to one or more Member States for the purpose of the treatment of the case. The
same rules apply to Iceland, Lichtenstein and Norway under the EEA agreement.

Pursuant to Article 4(5) of the EU Merger Regulation, the parties to a concentration,
which does not have an EU dimension, can request by means of a Form RS, and
prior to any formal filing at national level, their transaction to be referred from the
Member States competent to review the concentration to the Commission. The
parties have the right but not the obligation to submit the reasoned submission
provided that the case is reviewable in at least three Member States.

1.2.1.1. Atrticle 4(4) referral

1.2.1.1.1. Cases appropriate for 4(4) referral

(18)

Article 4(4). Per Article 4(4) of the EU Merger Regulation, prior to the notification
of a concentration, the notifying party may inform the Commission by means of a
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(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)

reasoned submission, that their concentration be examined, in whole or in part, by
(a) Member State(s). The Notice on Case Referral specifies the legal requirements
and other factors to be considered for such a referral.

Legal requirements. In order for a case to be referred wholly or partially from the
Commission to one or more Member State(s) pursuant to Article 4(4) of the EU
Merger Regulation, in line with that Article and paragraph 17 of the Notice on Case
Referral two legal requirements must be fulfilled.

Firstly, there must be indications that that the concentration may significantly affect
competition in a market or markets. Here, the requesting party should show that the
transaction is liable to have a potential impact on competition on a distinct market
in a Member State, which may prove to be significant, thus deserving close
scrutiny.

Such indications may be no more than preliminary in nature and would be without
prejudice to the outcome of the investigation. While the parties are not required to
demonstrate that the effect on competition is likely to be an adverse one, they
should point to indicators which are generally suggestive of the existence of some
competitive effects stemming from the transaction.

To this end, the existence of ‘affected markets’ within the meaning of Form RS
would generally be considered sufficient. However, the parties can point to any
factors which may be relevant for the competitive analysis of the case (market
overlap, vertical integration, etc).)

The possibility to refer a case when the transaction gives rise to affected markets
within the meaning of the (Short) Form CO is not controversial. This does not
prevent the Commission from referring a case where such affected markets do not
exist, but the concentration may still negatively affect competition within a
Member State (e.g. conglomerate effects).

Secondly, the market(s) in question must be within a Member State and present all
the characteristics of a distinct market. The requesting party is required to show
that (a) geographic market((s) in which competition is affected by the concentration
in the manner just described is/are national or narrower than national in scope ().

While usually in case of wider than national affected markets these will not be
referred, DG COMP has referred in full certain concentrations with wider than
national affected hypothetical markets provided that any competition concerns
arising in those wider markets were clearly ruled out (i.e. any competition concerns
outside one specific Member State were clearly ruled out).

Additional factors to be considered. Other than verification of the legal
requirements, per paragraphs 19 to 23 of the Notice on Case Referral, the requesting
party should also consider whether referral of the case is likely to be considered
appropriate, in particular whether the competition authority or authorities to which

(M In the event the requesting party founds its request on the fact that the concentration affects
competition on a market within that Member State, which presents all the characteristics of a distinct market
and which does not constitute a substantial part of the internal market, please consult the chapter of this
Manual on referrals pursuant to Article 9 EU Merger Regulation.
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(27)

it is contemplating requesting the referral of the case is the most appropriate
authority to deal with the case.

To this end, consideration should be given in turn both to the likely locus of the
competitive effects of the transaction and to how appropriate the national
competition authority would be for reviewing the concentration.

1.2.1.1.2. Contacts prior to formal submission

(28)

(29)

(30)

(31)

(32)

(33)

It is the requesting party’s right to directly file a formal request under Article 4(4)
of the EU Merger Regulation. However, the requesting party is advised to take
contact with the case team prior to the formal submission of the request. These
contacts aim at:

@) providing assistance to the requesting party as to the likely outcome of its
request. In particular, the case team is advised to make a preliminary
assessment on the admissibility of request. The case team should identify
the manifestly inappropriate cases, because either they do not meet the legal
requirements, or, beyond any doubt, they fall outside the categories of cases
that the Commission considers appropriate for referral according to
paragraphs 16-23 of the Notice on Case Referral.

(b)  verifying that the set of information collected by the requesting party for the
purpose of reasoned submission is complete. Concretely:

The requesting party is required to demonstrate that the case affects competition in
a distinct market in a territory of a Member State. The requesting party is also
required to prove that the Member State to which it wishes to have the case referred
is best placed to deal with it.

The requesting party should make an effort to identify as accurately as possible the
geographic scope of the markets affected by the operation, in particular by referring
to the Commission’s and Member States’ past practice when relevant — e.g. those
countries which are primarily affected by the transaction.

The requesting party should also specify the scope of the request, i.e. full referral
or only partial, and, if the latter which parts, should be referred.

Granting an information waiver is a very sensitive exercise as it affects the
information available to Member States in order to decide whether they consent to
the referral. The case team is advised to use caution, and to consider recommending
the requesting party to discuss any waiver also with the concerned Member States.

The requesting party should provide a draft Form RS in order for the case team to
check the completeness of the information. (%)

(® For more information on this, please consult the chapters of this Manual on Pre-notification and the
Phase | procedure.
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1.2.1.1.3. Formal submission of the Form RS

(34)

(35)

(36)

(37)

(38)

(39)

(40)

(41)

(42)

The Form RS should be submitted in line with the instructions included in the
Communication on the submission of documents.

Once the Form RS has been formally filed, it is transmitted without delay by the
Commission to all Member States and to the ESA (3).

The Member States concerned have 15 working days from the date they receive the
submission to express agreement or disagreement with the request.

Article 4(4) of the EU Merger Regulation allows the notifying party to request
partial or full referrals. The Commission and Member States must either accede to
or refuse the request, and may not vary its scope by, for example, referring only a
part of the case when a referral of the whole of the case has been requested. In case
of a partial referral, the remainder of the case needs to be notified to the
Commission that needs to adopt a decision for the remainder of the case.

The case team provides the Commissioner and the Member States with its
preliminary assessment. In particular, the assessment should have regard to the
legal requirements and the additional factors mentioned above.

Three outcomes are possible: Member State agreement (or no disagreement),
Member State disagreement or a partial referral.

If the Member State or States concerned all agree to the referral (or none disagree),
the Commission must decide to refer the case or not within the deadline of 25
working days from reception of Form RS. Depending on how quickly the Form RS
has reached the Member State or States (which have 15 working days to
agree/disagree with the referral), the Commission will have 10 working days or less
to adopt a decision.

If the Member State or all Member States concerned (i.e. to which a referral is
sought) has/have expressed its/their disagreement, the Commission informs all
Member States and the requesting party without delay of any such expression of
disagreement and the referral process ends. It is then for the parties to comply with
EU notification rules. To this end, the case team informs the Commissioner, the
Member States and the requesting party of the negative outcome of the request.
Depending on the importance of the case, a press release may be also required. The
case team prepares the draft decision or refusal of the request.

If the request is to refer to more than one Member State, and among the Member
States concerned by the request, one has expressed its disagreement, the case team
informs the requesting party and the other Member States of the outcome of the
request. Unless withdrawn by the requesting party, the request stands valid with
respect to those Member States which have agreed to the referral. For such Member
States, the procedure indicated below would then apply.

(® Article 6(4) of Protocol 24 to the EEA Agreement specifies that all Form RS under Article 4(4)
should be sent to the ESA.
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(43)
(44)

(45)

(46)

The case team prepares a draft decision of acceptance/refusal of the request.

If the whole case is referred to a Member State, Article 4(4) final subparagraph
specifies that there will be no obligation to notify the case also to the Commission.
The Commission will not examine the case. The Member State concerned will
apply its national law to the whole case; no other Member State can apply national
competition law to the concentration in question. Articles 9(6)-9(9) apply mutatis
mutandis.

In case of a partial referral, the Member State concerned will apply its national
competition law to the referred part of the case. For the remainder of the case, the
EU Merger Regulation will continue to apply, i.e. the requesting party will be
obliged to make a notification of the non-referred part of the concentration.

If the Commission concludes that it is appropriate not to refer the case, the EU
Merger Regulation will remain applicable to the concentration.

1.2.1.1.4. Decision to (partially) accept/refuse an Article 4(4) referral request

(47)

(48)

(49)

(50)

(51)

The decision to refer the case can be based on a standard model, which makes
reference to the reasons stated by the requesting parties in the reasoned submission.
A decision not to refer the case should provide reasons why the conditions for
referral are not met, in particular having regard to the legal requirements under
Article 4(4) of the EU Merger Regulation (the notion of existence of a distinct
market and competition effects resulting from the concentration), and the additional
factors relevant for the purpose of the referral.

The decision is addressed to the requesting party and to the Member State
concerned (and for EEA EFTA States, to the relevant EEA EFTA State via
ESA).Per Articles 2 and 3 of Regulation 1/58, the referral decision is therefore to
be adopted in the authentic language (which is per Article 2 the language used for
the Form RS) as well as the language(s) of the Member State(s) concerned. If the
language of the Member State is different from the authentic language, a waiver
may be requested either from the parties or Member State to allow adoption in one
language. It is also possible to request waivers from both to allow for adoption in
another language than the authentic language (generally English).

In case of partial referral to two Member States (or to a Member State and an EEA
EFTA State), the case team is advised to draft the same decision that is adopted and
sent to all the Member States concerned with all addressees appearing in the
decision, either in each of their respective national languages, or in English if a
waiver was obtained.

The prior approval of the Legal Service as associated department is needed. The
involvement of other associated services is described in the Rules of Procedure of
the Commission. The general empowerment granted to the Competition
Commissioner develops further if there is a distinction on consulting or informing
other associated services.

The power to adopt this type of decision has been subdelegated by the Competition
Commissioner to the Director-General for Competition, pursuant to Article 13(3)
of the Rules of Procedure of the Commission, to adopt the act on her/his behalf and
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(52)

(53)

(54)

(55)

under his/her responsibility. In case the Director-General for Competition is not
available, a deputy can sign instead.

When it comes to the transmission of the adopted decision, the case team should
make sure that, if there is confidential information vis-a-vis the parties, only a
redacted version is transmitted to the requesting party (e.g. the target may have
provided certain business secrets that should not be included in the version of the
decision transmitted to the requesting party).

After adoption, the case team requests the requesting party and the concerned
Member States to identify any business secrets contained in the decision. A non-
confidential version of the decision is prepared and where appropriate sent to other
undertakings concerned (e.g. target).

The Article 4(4) decision is ultimately published on DG Competition’s website.
The case team should also ask the requesting party when it would be appropriate
for the Commission to make the decision available on its website. The latter is
necessary because actual publication cannot take place before the concentration has
been rendered public, and it is possible that the decision is taken at a time where
the proposed transaction may not be public knowledge yet.

No notice is published of the adoption of an Article 4(4) decision in the OJ.

1.2.1.2. Article 4(5) referral

1.2.1.2.1. Cases appropriate for 4(5) referral

(56)

(57)

(58)

Article 4(5). Per Article 4(5) of the EU Merger Regulation, for concentrations
without Union dimension that are capable of being reviewed under the national
competition laws of at least three Member States, before any notification to the
competent authorities the notifying party may inform the Commission by means of
a reasoned submission that the concentration should be examined by the
Commission. The Notice on Case Referral specifies the legal requirements and
other factors to be considered for such a referral.

Legal requirements. Paragraph 25 of the Notice on Case Referral sets out in more
detail the legal requirements of an Article 4(5) referral. Apart from the fact that the
request has to concern a concentration in the meaning of Article 3 of the EU Merger
Regulation, only one further legal requirement must be met in order for the parties
to a concentration to request the referral of the case to the Commission under
Article 4(5) of the EU Merger Regulation: the concentration must be capable of
being reviewed under the national competition laws of at least three Member States.
Paragraph 71 of the Notice on Case Referral clarifies in that regard that a voluntary
notification requirement is sufficient.

Additional factors to be considered. Other than verification of the legal
requirements, merging parties contemplating a request should also consider
whether the Commission is the best placed authority to deal with such a case. To
this end, the merging parties should assess whether the case has a genuine cross-
border nature, having regard to the effects on competition and the investigative and
enforcement powers required to address such effects.
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(59) In line with paragraphs 25-32 of the Notice on Case Referral, factors typically
militating in favour of Commission’s jurisdiction are inter alia:

(© the concentration affects geographic markets (i.e. affected markets in the
meaning of Form CO or Short Form CO) that are wider than national;

(d)  the concentration affects a number of national geographic markets (i.e.
affected markets in the meaning of Form CO or Short Form CO) that are
located in a number of different Member States;

(e the Commission is particularly well equipped to properly scrutinise the
case, in particular having regard to factors such as specific expertise, or past
experience in the sector concerned. The greater a merger's potential to affect
competition beyond the territory of one Member State, the more likely it is
that the Commission will be better equipped to conduct the investigation,
particularly in terms of fact finding and enforcement powers.

()] the concentration is reviewable by a large number of Member States. The
latter criterion is less compelling, and taken on its own, may not be
conclusive for the purpose of reallocating jurisdiction.

(60) The Commission has no discretion in accepting an Article 4(5) referral, provided
that the case is reviewable in three Member States and that it has not been notified
to any Member State.

1.2.1.2.2. Contacts prior to formal submission

(61) It is the requesting party’s right to directly file a formal request under Article 4(5)
of the EU Merger Regulation. However, the case team is advised to take contact
with the requesting party prior to the formal submission of the request. These
contacts aim at:

(9) providing assistance to the requesting party as to the likely outcome of its
request. In particular, the case team is advised to make a preliminary
assessment of the admissibility of request. The case team should identify
the manifestly inappropriate cases, because they do not meet the legal
requirements.

(h) verifying that the set of information collected by the requesting party for the
purpose of the Form RS is complete. Concretely:

o The requesting party is required to check the reviewability of its
concentration under the merger legislations of every Member
State. The requesting party is also required to provide reasons in
order for the case to be referred to the Commission.

o The requesting party should make an effort to identify as
accurately as possible the geographic scope of the markets affected
by the concentration, in particular by referring to Commission past
practice and Member States past practice when relevant.

(62) Under the EEA agreement, the requesting party will also be allowed to seek a
referral from Iceland, Lichtenstein and Norway. This is optional for the requesting
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(63)

(64)

party and can only be done as an ‘add-on’ to a request for referral from three or
more Member States. The procedure is the same as for the Member States, with the
exception that the Commission should channel all communications through ESA.
A veto by one or more EEA EFTA States has no impact on the referral as far as the
EU is concerned.

Granting an information waiver is a very sensitive exercise as it affects the
information available to Member States in order to decide whether they consent to
the referral. The case team is advised to use caution, and to consider recommending
the requesting party to discuss any waiver also with the concerned Member States.

The requesting party should provide a draft Form RS in order to check the
completeness of the information. (%)

1.2.1.2.3. Formal submission of the Form RS

(65)

(66)

(67)

(68)
(69)

(70)

(71)

(72)

The Form RS should be submitted in line with the instructions included in the
Communication on the submission of documents.

Once the Form RS has been formally filed, the request is transmitted without delay
by the Commission to all Member States and, per Article 6(5) of Protocol 24 to the
EEA Agreement, to ESA.

The Member States concerned i.e. those that would be competent to review the case
under their national competition law in the absence of a referral have 15 working
days from the date they receive the submission within which they can express
agreement or disagreement with the request.

Two outcomes are possible: no disagreement or disagreement.

If there is no expression of disagreement by any competent Member State, the case
acquires an EU dimension (or EEA dimension, as the case may be) and is thus
referred to the Commission which has exclusive jurisdiction over it.

In Article 4(5) cases no formal decision is taken by the Commission. The case team
prepares a letter to Member States and to the requesting party informing them of
the positive outcome. It is then for the requesting party to notify the case to the
Commission.

If one or more competent Member States has/have expressed its/their disagreement,
the Commission is to inform all Member States (and, where appropriate ESA) and
the requesting party without delay of any such expression of disagreement.

Only the Member States where the transaction is notifiable have a veto. These
Member States do not have to provide any reason for the exercise of their veto. To
anticipate these Member States’ reactions, it may be helpful to contact the Member
States where the transaction is notifiable to have them confirm that they do indeed

(*) For more information on this, please consult the chapters of this Manual on Pre-notification and the
Phase | procedure.
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(73)

(74)

(75)

(76)

1.2.2.

(77)

have jurisdiction over the transaction and that no notification has been received,
and to keep informed of their decision-making on a potential veto.

The referral process ends following a disagreement. It is then for the requesting
party to comply with national notification rules. To this end, the case team drafts a
short (standard) letter to inform the Member States and the parties of the negative
outcome of the request. The case team also informs the Commissioner.

Depending on the case, a press release may be required to give adequate publicity
to the referral. The case team is advised to discuss whether a press release may be
called for, depending, inter alia, on the importance of the case or the reasons given
for the veto of a Member State.

Depending on how convinced the case team is that the referral will be allowed to
proceed, it can in parallel start normal pre-notification discussions, if so demanded
by the requesting party. The publication of a notification may also be prepared at
this stage. The wording of the OJ publication differs slightly from that of a case,
which has an EU dimension.

An Article 4(5) referral does not bind the Commission in its assessment of what
constitutes the relevant concentration. This means that a transaction that was
referred under Article 4(5) as an acquisition of sole control may still be qualified
as acquisition of joint control for the purposes of an Article 6 decision.

Referral pursuant to Article 9 of the EU Merger Regulation

Pursuant to Article 9 of the EU Merger Regulation, cases which have an EU
dimension, and which are therefore notified to the Commission, can, at the request
of a Member State be referred to the competent authorities of the Member State
concerned.

1.2.2.1. Cases appropriate for Article 9 referral

(78)

(79)

(80)

Article 9. Article 9 provides that a Member State may, within 15 working days
from receipt of a copy of the notification to the Commission, on its own initiative
or upon invitation of the Commission, inform the Commission that the
concentration threatens to affect significantly competition in a market within that
Member State which presents all the characteristics of a distinct market, or that the
concentration affects competition in a market within that Member State, which
presents all the characteristics of a distinct market and which does not constitute a
substantial part of the common market. The Commission may then decide to either
deal with the case itself, or to refer the case in whole or part to that Member State.

Legal requirements. Paragraphs 33 to 41 of the Notice on Case Referral set out in
detail how these criteria should be assessed.

In addition, paragraph 65 of the Notice on Case Referral indicates that only
concentrations falling within the ambit of the relevant national competition laws
for the control of mergers are eligible for referral pursuant to Article 9 of the EU
Merger Regulation. This provision refers to the general definition of a
concentration under national law (i.e. transactions amounting to a concentration)
and does not mean that the concentration needs to meet the national notification
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thresholds of a specific Member State to be eligible for referral to that Member
State.

(81) A Member State making a referral request may base the request either on paragraph
(a) or on paragraph (b) of Article 9(2) of the EU Merger Regulation, or on both. A
Member State may make a request based on Article 9(2)(a) of the EU Merger
Regulation for some markets and under Article 9(2)(b) of the EU Merger
Regulation for others.

(82) Article 9(2)(a). Under Article 9(2)(a) of the EU Merger Regulation, as explained
in more detail in paragraphs 34-36 of the Notice on Case Referral, a Member State
may request a referral of a concentration, which threatens to affect significantly
competition in a market within that Member State, and which presents all the
characteristics of a distinct market. The requirements are:

Q) whether the concentration is likely to affect competition significantly in a
given market — a good starting point is to check whether there are any
affected markets;

() whether the market affected by the concentration constitutes a distinct
market within a Member State.

(83) Article 9(2)(b). Under Article 9(2)(b) of the EU Merger Regulation, as explained
in more detail in paragraphs 38-41 of the Notice on Case Referral, a Member State
may request a referral of a concentration that affects competition on a market within
that Member State, which presents all the characteristics of a distinct market and
which does not constitute a substantial part of the common market. The
requirements are:

(k)  whether the concentration is liable to affect competition in a distinct market
within that Member State; and

() whether the market affected by the concentration constitutes a distinct
market within a Member State and does not constitute a substantial part of
the internal market. This generally means where the geographic scope of
the market is limited to a narrow area within a Member State. As to the
question whether the territory of a Member State can be considered as not a
substantial part of the internal market, this question arises especially when
the economic value of the market is very minor. However, the wording of
Articles 9(2) and 9(3) seems to support the approach that for the purposes
of the application of Article 9(2)(b), the concept of a “substantial part of
the common market” has to be construed mainly in geographical terms and
that its aim is to exclude from EU control (upon referral request) certain
local/regional distinct markets within a Member State. In paragraph 40 of
the Notice on Case Referral, it is stated that situations were a market does
not constitute a substantial part of the common market “are generally
limited to markets with a narrow geographic scope, within a Member
State”.

(84) The Commission has jurisdiction only on those concentrations having an impact on
the internal market or on a substantial part of it. Therefore, to the extent that the
Commission is satisfied that the legal criteria are met in relation to these markets,
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(85)

(86)

(87)

(88)

it must refer at least the part of the case relating to the markets meeting the criteria
set out in Article 9(2)(b) of the EU Merger Regulation.

The issue of whether the concentration affects a market which does not constitute
a substantial part of the internal market should be carefully checked. Where it
becomes clear that the concentration may have a significant adverse impact in a
market which is clearly not a substantial part of the internal market, the case team
is advised to approach the Member State concerned in good time prior to its
deadline for making a referral request to discuss the possibility of such a request.
In appropriate circumstances, the Commission might even consider inviting the
Member State concerned to make such a referral request, as envisaged in the first
sub-paragraph of Article 9(2) of the EU Merger Regulation.

Other factors to be considered. With respect to requests falling - in whole or in
part - under Article 9(2)(a) of the EU Merger Regulation, the Commission has
discretion to deal itself with the case or not. The specific factors, which the case
team should look at are set out in paragraphs 8-14 and 370of the Notice on Case
Referral. Regard should in particular be had both to the likely locus of the
competitive effects of the transaction and to how well equipped the competent
authority of the Member State(s) in question would be to scrutinise the
concentration. For requests under Article 9(2)(b) of the EU Merger Regulation, the
Commission has no discretion.

By virtue of Article 9(3)(b) of the EU Merger Regulation, the Commission has
discretion as to whether to refer the whole or a part of the case to the requesting
Member State. However, case teams should pay attention not to refer more or other
parts than requested by the Member State.

Also, case teams should consider that partial referrals are generally less desirable
than full referrals. Fragmentation of the assessment of a case between multiple
authorities exposes the notifying party to additional expense and perhaps delay, and
should therefore be avoided to the extent possible, unless it appears that multiple
authorities would be in a better position to ensure that competition in all markets
affected by the transaction is effectively protected (see paragraphs 11 and 12 of the
Notice on Case Referral). The case team is advised to carefully consider the cases
involving vertically linked markets in order to avoid gaps in the assessment or
conflicting outcomes. In this respect, early contacts with the Member State are
essential in order to prevent possible complications in the course of the procedure.

1.2.2.2. Contacts prior to formal submission

(89)

(90)

Case teams should be aware that cases where the competitive focus of the
transaction clearly lies within a single Member State are likely candidates for
referral requests. This may become clear already at the pre-notification stage, or
shortly after notification.

If the desirability of a referral or the likelihood of a request becomes evident prior
to notification, the merging parties should normally be made aware of this and be
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given the opportunity to make a pre-notification referral request pursuant to Article
4(4) of the EU Merger Regulation (°).

(91) Ifit becomes clear during the pre-notification stage that a referral of the case would
be the most appropriate course of action, it is recommended to liaise with the
competent authorities of the Member State(s), which might make a referral request
early in the process. By courtesy, the case team should consider informing the
merging parties of such contact.

1.2.2.3. Formal submission of Article 9 request

(92) The Article 9 request must be made within 15 working days of the date of receipt
of the copy of the notification by the Member State concerned.

(93) The case team is advised to check with the Merger Registry the exact date when
the Member State concerned has received the copy of the notification and the date
on which the request is made to the Commission.

(94) The request, if received within the deadline, extends the time limit by which an
Avrticle 6 decision must be taken from 25 working days to 35 working days
following notification.

(95)  If the request has not been made within the time limit, the case team drafts a letter
informing the Member State that the request has been made out of time. By
courtesy, the case team should consider informing the notifying party as well.

(96) If the request has been made within the time limit, the case team drafts and sends:

(m) a letter acknowledging the receipt of the request to the Member State
concerned;

(n)  anote informing the other Member States that a request for referral has been
made. All the Member States also receive a copy of the referral request; and

(o) aletter informing the notifying party that the request for referral has been
made. It should be accompanied by a non-confidential version of the referral
request. The notifying party is invited to make comments, as its evaluation
of the appropriateness of a referral is an element to be taken into
consideration by the Commission in its decision to grant, or not, the referral.

(97) The case team should aim at ensuring that the referral request is precise, in
particular concerning the scope of the request (full referral, partial referral making
clear for which market(s) the referral is requested) and that all information needed
for the assessment of the request is provided. Should additional information be
required in the course of the investigation — for instance following comments to the
request by the notifying party — the case team is advised to ask the Member State
immediately to provide this information/clarification.

(98) For referral requests made after notification, and for which the acceptance of the
request is likely (partially or fully): if they are made in the language of the Member

(®) For more information on this, please consult the chapter of this Manual on Article 4(4) referral.
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State and if this language is different from the language of the case, the case team
is advised to ask the Member State to provide a language waiver to allow the
Commission to adopt the decision only in the language of the case. If the Member
State does not provide a language waiver, the case team might consider asking the
notifying party for one in order to be able to adopt the decision in only one
language. If however, the language of the Member State is not English, French or
German, the decision will also have to be adopted in a procedural language
(generally English, which is then not an authentic language).

(99) Until the orientation of the case has not been decided, the Phase 1 investigation
should continue as if no request for referral had been made.

1.2.2.4. Decision to (partially) accept/refuse an Article 9 request

(100) The case team informs the Commissioner and sets out a proposed course of action
(i.e. whether or not to accede to the request) as soon as possible following the
receipt of the request.

(101) A number of alternative outcomes are possible.

(102) If the Commission concludes that the case should be referred in whole, the
Commission should adopt an Article 9(3) decision referring the whole case within
35 working days from notification.

(103) If the Commission concludes that the case should be referred in part, the
Commission should adopt within 35 working days from notification an Article 9(3)
decision referring part of the case; and

(p)  either an Article 6(1)(b) decision for the parts of the case which are not
covered by the referral and which do not raise competition concerns; or

(@) an Article 6(1)(c) decision for the parts of the case which are not covered
by the referral and which raise competition concerns if it concludes that it
is appropriate to initiate second phase proceedings on certain markets, as
well as a formal decision rejecting the part of the referral request relating to
the markets covered by the Article 6(1)(b) or 6(1)(c) decision, unless the
Member State has in the meantime withdrawn that part of the request

(104) If the Commission concludes that the case should not be referred and be cleared in
Phase I, the Commission should adopt within 35 working days from notification an
Avrticle 9(3) decision rejecting the referral request; and an Article 6(1)(b) decision.
As the case may be, the case team should consider approaching the Member State
informally in order to give the Member State the opportunity to withdraw the
referral request.

(105) If the Commission concludes that the case should not be referred and further
investigated, the Commission should adopt an Article 6(1)(c) decision within 35
working days from notification and the case team should start a detailed
investigation in Phase Il. However, in this case some important procedural aspects
need to be taken into account. According to Article 9(4)(b) of the EU Merger
Regulation, within 65 working days of the notification of the concentration (i.e. 30
working days after the initiation of proceedings), the Commission must take a
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(106)

(107)

(108)

(109)

(110)

decision acceding to or refusing the request, unless it has issued a SO or sent a draft
Article 8 decision to the AdCom (cf. “taking the preparatory steps in order to adopt
the necessary measures under Article 8(2), (3) or (4)”). Conversely, accordinga to
Article 9(5) of the EU Merger Regulation, if no decision on the request is made
within the 65 working days despite a reminder from the Member State concerned,
unless it has issued a SO or sent a draft Article 8 decision to the AdCom the
Commission is deemed to have acceded to the request. The case team is advised to
contact the Member State concerned well in advance of the expiry 65 working day
deadline to ascertain whether such a reminder is likely to be forthcoming and, if
possible, to obtain written assurance one way or the other.

According to Article 19(2) of the EU Merger Regulation, when the Commission
intends to adopt a decision pursuant to Article 9(3) of the EU Merger Regulation
(i.e. referral, partial referral, rejection), it must give the Member State concerned
the opportunity to make known its views at every stage of the procedure up to the
adoption of a decision.

To that end, in particular in case the case team anticipates a decision refusing the
referral request, the case team prepares a letter informing the Member State in order
to give the Member State concerned the opportunity to express its views pursuant
to Article 9(3) of the EU Merger Regulation.

The letter is drafted in the language that the Member State used for its referral
request (which may be different from the language of the case) — conform to Article
2 of Regulation 1/58, or — if the Member State has provided a language waiver — in
the language specified in the waiver.

In addition, Member States can ask for full access to the Commission's case file. ()
Such request for access to file can be made for the purpose of making the referral
request or in order to substantiate the referral request until a Commission decision
is adopted. (") In particular following the receipt of the letter the competent
authorities are entitled to have full access to file if they so wish (Article 19(2) of
the EU Merger Regulation). When sending the documents to the Member State, the
case team should indicate in the accompanying letter to the Member State that the
documents are submitted pursuant to Article 19(2) of the EU Merger Regulation
and for the purposes of the referral request. The case teams may add that for using
the information as probative evidence in the domestic proceedings, the competent
authority of the Member State will need to re-contact the third parties interviewed
by the Commission and request them to either submit the same evidence or grant a
waiver.

Following the receipt of the written observations from the Member State on the
letter announcing the envisaged adoption of the Article 9(3) decision, the case team
may modify the draft decision.

(®) ‘Full access’ is understood as comprising access to confidential versions of documents of the parties
and of third parties but excludes internal documents of the Commission.

(") After the adoption of the Article 9(3) decision, the wording of Article 19(2) EU Merger Regulation
indicates that the Commission may no longer provide the Member State with confidential documents.
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(111)

(112)

(113)

(114)

(115)

(116)

(117)

(118)

(119)

(120)

The referral decision is addressed to the requesting parties and to the Member
State(s) concerned. Per Articles 2 and 3 of Regulation 1/58, the referral decision is
therefore to be adopted in the authentic language as well as the language(s) of the
Member State(s) concerned. If the language of the Member State is different from
the authentic language, a waiver may be requested either from the parties or
Member State to allow for adoption in one language. It is also possible to request
waivers from both to allow for adoption in another language than the authentic or
Member State language (generally English).

The prior approval of the Legal Service as associated department is needed for an
Article 9 decision. The involvement of other associated services is described in the
Rules of Procedure of the Commission. The general empowerment granted to the
Competition Commissioner develops further if there is a distinction on consulting
or informing other associated services.

For Article 9(3) decisions accepting the referral request, the Competition
Commissioner has been empowered by the Commission to issue such decision, on
its behalf and under its responsibility. In case the Competition Commissioner is not
available, any other Commissioner can sign instead.

For Article 9(3) decisions rejecting the referral request, if these are adopted in Phase
| the Competition Commissioner has been empowered by the Commission to issue
such decision, on its behalf and under its responsibility. In case the Competition
Commissioner is not available, any other Commissioner can sign instead.

For Article 9(3) decisions rejecting the referral request adopted in Phase I, these
have to be adopted by the College. It is important to allocate more time for the
adoption of such decisions, as the decision needs to be adopted by the written/oral
procedure by the College.

No notice is published of the adoption of an Article 9(3) decision in the OJ.

The decision is addressed to the Member State concerned (normally to the National
Competition Authority). It should explain why the conditions for referral are
considered to be met or not met, in particular with regard to the notion of the
existence of a distinct market and competition effects resulting from the
concentration; describe the outcome of the market investigation; and if applicable,
indicate remedies that have been offered. The decision should stress that the
assessment is preliminary.

Promptly after the adoption of the decision, the full text of the decision (i.e. the
confidential version) is sent to all NCAs, and ESA if it is an ESA cooperation case,
in the languages available.

The Member State recipient is requested to promptly identify any information it
considers confidential in the text of the referral decision.

A non-confidential version of the referral decision is then promptly sent to the
parties to the concentration. The merging parties should also be asked to indicate
any information which they consider should be treated as confidential and to
provide the Commission with a non-confidential version of the decision.
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(121) A public version of the Article 9 decision is prepared after deletion of the
confidential information of the Member State and companies involved.

(122) This public version is made available on DG Competition’s website at the
conclusion of national proceedings, or beforehand, when indicated by the Member
State concerned.

(123) The publication on the website is made in the original language of the decision.

(124) The case team prepares a press release, which will be published when the decision
is adopted.

1.2.3. Referral pursuant to Article 22 of the EU Merger Regulation

(125) Concentrations which do not have a Union dimension can, at the request of one or
more Member States, be referred to the Commission pursuant to Article 22 of the
EU Merger Regulation, if they affect trade between Member States and threaten to
significantly affect competition within the territory of the Member State or States
making the request.

(126) On 3 September 2024, the CJEU has in its judgment on the joint Illumina and Grail
cases (%) specified that the Commission cannot rely on Article 22 of the EU Merger
Regulation to accept referrals of concentrations from Member States that have
established a national regime of control of concentrations and are not competent to
examine those concentrations under their own national law.

1.2.3.1. Cases appropriate for Article 22 referral

(127) The framework for assessment of Article 22 referral requests is provided by the EU
Merger Regulation and Notice on Case Referral.

(128) Legal requirements. Pursuant to Article 22(3) of the EU Merger Regulation and
as explained in paragraph 42 of the Notice on Case Referral, the Commission may
decide to examine the concentration if it considers that it affects trade between
Member States and threatens to significantly affect competition within the territory
of the Member State or States making the request.

(129) The Commission thus has discretion whether to accept the referral. In deciding
whether or not it is appropriate that the concentration is examined by the
Commission, paragraphs 42-45 of the Notice on Case Referral should also be taken
into account. Paragraph 43 of the Notice on Case Referral provides that a
concentration affects trade between Member States “to the extent that it is liable to
have some discernible influence on the pattern of trade between Member States".
As regards the question of effect on competition, paragraph 44 provides that "there
should be a real risk that the transaction may have a significant adverse effect on
competition and thus that it deserves closer scrutiny. Such preliminary indications
may be in the nature of prima facie evidence of such a possible significant adverse
impact but would be without prejudice to the outcome of a full investigation™.

(® Joined Cases C-611/22 P and C-625/22 P, lllumina and Grail v Commission, ECLI:EU:C:2024:677.
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(130) There are in addition two implied conditions, which should be fulfilled in order for
the referral to be accepted: there should be a concentration within the meaning of
Article 3 of the EU Merger Regulation and the concentration must not meet the
thresholds of Articles 1(2) or 1(3) of the EU Merger Regulation.

(131) Lastly, since the CJEU’s ruling of 3 September 2024, it is clear that, to the extent
that they have a national merger control regime in place, Member States must be
competent to review a case under their national merger control rules in order to be
able to refer this case to the Commission based on Article 22 of the EU Merger
Regulation.

(132) Other factors to be considered. In line with paragraph 45 of the Notice on Case
Referral, other factors should be taken into account, such as the geographic scope
of the relevant markets and the economic impact of the transaction, as well as the
geographic location of the assets concerned (with view to a possible remedy for
example).

1.2.3.2. Initiating and joining Article 22 referral

(133) The procedure for a referral of cases based on Article 22 of the EU Merger
Regulation can be initiated by one or more Member States, making an Article 22(1)
request within a specified time limit.

(134) Concretely, such Article 22(1) referral request must be made within 15 working
days after the case has been notified at Member State level, or if no notification is
required, within 15 working days from the date on which the transaction has
otherwise been ‘made known’ to the Member States concerned.

(135) As set out in footnote 43 of the Notice on Case Referral, the notion of ‘made
known’ should be interpreted as implying the transmission of “sufficient
information to make a preliminary assessment as to the existence of the criteria for
the making of a referral request pursuant to Article 22”. (°) The GCEU confirmed
this position in Illumina/Grail where it held that “the concept of “made known to
the Member State concerned”, as set out in the second subparagraph of Article
22(1) of that regulation [EU Merger Regulation], must be interpreted as meaning
that it requires the relevant information to be actively transmitted to that Member
State, enabling it to assess, in a preliminary manner, whether the conditions for a
referral request under that article have been satisfied. Consequently, according to
that interpretation, the period of 15 working days laid down in that provision starts
to run, where notification of the concentration is not required, from the time when
that information was transmitted”. (*°)

(136) Pursuant to Article 22(5) of the EU Merger Regulation, the Commission can also
inform one or several Member State(s) that it has identified a concentration that
fulfils the criteria of Article 22 and invite the concerned Member State(s) to file a
request. It is up to the competent authorities of a Member State to decide whether
they wish to make such a referral request; an invitation from the Commission is not

(®) Notice on Case Referral, footnote 43.

(%) Judgment of the General Court of 13 July 2022 Illumina v Commission, T-227/21, EU:T:2022:447,
paras 104 and 211.
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(137)

(138)

(139)

(140)

(141)

a necessary requirement for the Member States to make a referral request under
Article 22(1) of the EU Merger Regulation.

Following the receipt of an Article 22(1) request, per Article 22(2) of the EU
Merger Regulation the Commission proceeds to inform without delay the other
EEA Member States. The transmission of the request to the Member States will
have the effect of initiating another 15 working day period during which the request
can be joined by other EEA Member States.

Following the receipt of an Article 22(1) request, in line with Article 22(2) of the
EU Merger Regulation the Commission also informs the undertakings concerned
of the existence of the request without delay. To that end, upon receipt of such
request, the case team should prepare a letter of information for the undertakings
concerned, informing them of the receipt of this request. Informing the
undertakings concerned has the effect of triggering the stand-still obligation
contained in Article 7 EU Merger Regulation to extent that the concentration has
not been implemented on the date on which the Commission informs the
undertakings concerned that a referral request has been made.

The Article 22(1) request itself is not transmitted to the undertakings concerned
(only to the other EEA EFTA States), but it can be transmitted upon request of the
undertakings concerned after receiving the consent of the requesting Member
State(s).

In line with Article 22(2) EU Merger Regulation, other competent EEA Member
States may join the request within 15 working days of being informed by the
Commission of the initial request. Direct contact should be made by the case team
with those Member States who are potentially affected by the transaction so as to
ensure that they are adequately informed.

Subsequently, per Article 22(3) of the EU Merger Regulation, the Commission
must take a decision whether or not to examine the case, within 10 working days
after the expiry of the 15 working day period for EEA Member States to join, i.e.
25 working days from the date on which the Commission informs other Member
States of the initial request under Article 22(1) of the EU Merger Regulation.

1.2.3.3. Adoption of Article 22 decision

(142)

(143)

(144)

Per Article 22(3) of the EU Merger Regulation, once the 10 working-day period
has elapsed the Commission is deemed to have adopted a decision in favour of the
referral if no explicit decision is taken. In such scenario, the Commission is
nevertheless obliged to inform the competent authorities of all EEA Member States
and the undertakings concerned.

However, rather than allowing the time to elapse, an explicit decision should be
adopted. This allows the scope of the decision and the reasons for it to be defined
clearly.

The prior approval of the Legal Service as associated department is needed for
Article 22 decisions. The involvement of other associated services is described in
the Rules of Procedure of the Commission. The general empowerment granted to
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(145)

(146)

(147)

(148)

(149)

(150)

(151)

(152)

the Competition Commissioner develops further if there is a distinction on
consulting or informing other associated services.

The Competition Commissioner has been empowered by the Commission to issue
Article 22 decisions on its behalf and under its responsibility. In case the
Competition Commissioner is not available, any other Commissioner can sign
instead.

In line with Article 2 of Regulation 1/58, the referral decision is drafted in the
language that the Member State used for its referral request, unless the Member
State has granted a language waiver that allows for adoption in another language
(generally English).

At the same time, the case team should also prepare a letter to the undertaking
concerned to inform them that the decision has been adopted. This letter is to be
signed by the Director.

In principle, except transactions which are not in the public domain at the time of
the adoption of the referral decision, there should always be a communication about
Acrticle 22 decisions (both positive decisions and rejections). Those should go
public once the advance copy has been received by the competent authorities of the
Member States and the parties to the concentration have been informed.

The Article 22 decision is ultimately published on DG Competition’s website.

After having sought explicit consent of the competent authorities of the Member
States and once they have confirmed that there is no confidential information (or a
non-confidential information has been provided), a courtesy copy of the decision
should be sent to the parties.

The case team should also ask the requesting party when it would be appropriate
for the Commission to make the decision available on its website. The latter is
necessary because actual publication cannot take place before the concentration has
been rendered public, and it is possible that the decision is taken at a time where
the proposed transaction may not be public knowledge yet.

Once the parties have confirmed that there is no confidential information or a non-
confidential version has been agreed, the decision is published.

1.2.3.4. Investigation and assessment post-Article 22 referral

(153)

(154)

(155)

Where the Article 22 request is accepted, Articles 2, 4 (2) to (3), 5, 6, 7, 8 and 10
to 21 of the EU Merger Regulation apply, as in a normal investigation.

However, there are important differences between the Article 22 procedures and a
case which has a Union dimension from the outset.

The non-implementation obligation contained in Article 7 of the EU Merger
Regulation applies “to the extent that the concentration has not been implemented
on the date on which the Commission informs the undertakings concerned that a
request has been made”. Obviously, therefore, it is important to ensure that the
parties are informed as quickly as possible of the receipt of the referral request. It
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also deserves attention to define carefully what actually the scope of the
concentration that is being referred to the Commission is in both the Article 22
decision and the letter of information to the parties.

(156) Following a decision to accept the referral, Article 22 indicates that the
Commission "may request the submission of a notification pursuant to Article 4".
It is highly recommended to require a formal notification. A Form CO would be
necessary in particular where the case involves geographic areas outside those of
the referring Member State(s). The case team should therefore request that a
notification be made by the parties pursuant to Article 4(2) of the EU Merger
Regulation. The usual requirements of Article 4(2) EU Merger Regulation then
apply including the obligation to notify and to publish a notice in the OJ. It may be
useful also to agree a deadline with the notifying party for its submission. The usual
pre-notification procedure would then apply.

(157) Where the Commission decides not to require notification, the Article 10(1) of the
EU Merger Regulation deadline for initiation of proceedings begins on the working
day following that on which the Commission informs the undertakings concerned
that it has decided to examine the concentration.

(158) However, even where a Form CO is requested it may be that certain information
necessary for the case can only be obtained via the referring Member State. It may
therefore be advisable to request the competent authority(ies) to provide all
information at its(their) disposal such as initial notification and/or any additional
information obtained through preliminary investigation.

(159) The procedure in relation to a referred case is terminated by a decision pursuant to
Acrticle 6 or 8 of the EU Merger Regulation in the same way as with a notified case.
However, Article 22 of the EU Merger Regulation has to be cited in all decisions
as part of the legal base of the decision.
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