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Introduction

AlIM, the European Brands Association, represents over 2,500 consumer goods manufacturers who
innovate, create and invest across the European Union.

AIM welcomes the opportunity to submit views in the European Commission’s consultation on the
Market definition Notice (97/C 372 /03) (the Notice). We believe the Notice has been valuable in
communicating the Commission approach. We consider however there are areas for review.

Key considerations:

- AIM supports the Commission’s commitment to applying competition law in an equal manner to
on and offline business. Companies need clear guidance that confirms that the rules of
competition apply to all players indiscriminately, whether off or online, and taking full account
of modern consumers’ omni-channel approach. E-players are entering the off line in-store
environment while traditional brick and mortar retailers are developing their offer and presence
online, including via the creation of their own platforms.

- Itis important to adapt the Notice on market definition to reflect the evolution of the markets,
and notably the structural changes with respect to the functioning of many markets, which have
taken place since the last revision (Appendices 1 and 2). AIM and its members believe that
currently there are a number of areas that are not covered in the Notice with the potential of
leading to significant competition law enforcement gaps.

- With regard to product market, AIM would call for the Notice to be adapted to reflect the
relevant Commission and NCA practices and to ECJ case law. AIM calls upon the Commission to
ensure that all substitution tools are considered, price being only one, so that there is a greater
reliance on representative, quantifiable samples to assess markets. Current terminology could
lead to endless, sometimes insignificant, market segmentation. The Commission is also called
upon to consider the (semi) ‘verticalisation’ of the procurement markets where customers are
increasingly fiercely competing with their suppliers (dual role).

- AIM calls for the Commission to ensure that the Notice does not allow for any enforcement gap
in respect of horizontal agreements between large buyers (e.g. in grocery retail alliances).

The Market Definition Notice (97/C 372 /03 )

As an introduction and general statement, the Notice would benefit from a comprehensive and
holistic approach to market definition.

It is clear that the Commission has various concepts available that may apply in various scenarios, in
various areas of guidance. For example, distinction between product and technology markets can be
found in the R&D BER. However, such distinction may have relevance outside the scope of R&D.
Therefore, setting out in detail in the Notice the various approaches to various markets in different
contexts (101, 102, mergers, specific sectors) by way of examples of case studies may significantly
increase the value of the Notice in its function to provide guidance to parties when assessing their
transactions, behaviors and market positions.

At times, there appears to be a gap between the Notice methodological approach and the practices
of authorities.
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2.4.1.

2.4.2.

2.4.3.

2.5.

2.5.1.

2.5.2.

2.5.2.1.

2.5.2.2.

2.5.2.3.

Definition of relevant market (§7-9)

We would suggest adjusting the Notice to specify in clearer ways that it applies to all sectors and
undertakings whose activities bear an economic effect, even if not monetised directly (e.g. in the
case of social networks).

We also believe that this opportunity should be used by the Commission to ensure that the Notice
reflects the importance of a balanced approach to theories of harm. As the Court reminded, beyond
consumer welfare, it is of utmost importance for competition law to avoid harm made to competition
dynamics, harm to companies®. It was also the conclusion of the experts report for the Commission
on competition law and digital®.

The Notice would greatly benefit from the inclusion of wording on the concepts of “gatekeeper” and
on how a market will be defined for the purpose of assessing a gatekeeping3position. As the Court
ruled: “all (suppliers) are dependent of the retail in order to sell their production”.? This was defined
years ago for grocery. It is now at the core of the Commission approach to digital. A common
approach and recognition is called for.

Product market - Demand substitution - Evidence

The Notice states (§7) “a relevant product market comprises all those products and/or services which
are regarded as interchangeable or substitutable by the consumer, by reason of the products'
characteristics, their prices and their intended use”.

A comprehensive, representative approach to market definition

We would invite the Commission to give more importance to objective, quantifiable, evidence
factors and apply caution with regard to qualitative appraisal based on mere impression or
opinion in defining markets. The terminology used may indicate such possibility (e.g. “for
“intended use”).

Data on usage, purchases, etc., which demonstrate actual patterns of behaviour will be the
optimal source for an objective, facts-based appraisal. It will help provide better forecasts and
projections. It would ensure that the concept of “intended use” is approached in a more
objective manner.

Consumers change their purchasing choices within and across “markets” for a whole range of
reasons. This includes — but not exclusively - the introduction of new products on the same or
related markets, consumers need to balance their expenses with their budget at any given time
across their entire spending, across multiple categories (e.g. energy, transport, leisure...). Relying
solely on substitution for product market definition leads to a definition of the market that might
appear overly narrow and far removed from market reality and competitive constraints
assessments. There are many factors to explain consumers substituting products.®

1C-8/08, T-Mobile; T-286/09, Intel; T-461/0

2 J. Crémer, Y.-A. de Montjoye and H. Schweitzer (2019), report for DG COMP, p.3

3 Kesko/Tuko (COMP IV/M.784- rejected merger of grocery retailers) the Commission recognized a change in market dynamics
introducing the notion of gatekeeper retail control over both up and downstream market.

4 Court (Paris) 01.10.2014 13/16336, p.13

5 Bank of Greece, Analysing price level differences in the Euro Area, Competition structure and Consumer Behavior,27.10.2014; JRC,
Consumer Footprint Basket of Products, variation of food consumed by an average citizen in a reference year using EFSA database;
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2.5.2.4.

2.5.2.5.

2.5.2.6.

2.5.2.7.

2.5.3.

2.5.3.1.

2.5.3.2.

2.5.3.3.

The consumer journey can be increasingly regarded as a fluid omni-channel process, in which
consumers change easily within the online channel, between online and offline channels, within
the offline channel and between mono-brand and multi-brand retailers. As a result, the Notice
will gain in clarity if it considers such types of elements, in contrast with risks of parasitism
between the channels, when assessing the substitution for product market definition.

In its analysis of demand substitution, the Notice only relies on one of the factors of substitution,
namely price, for mere “operational and practical purposes” (§15). It defines a price test on a
range of a 5% to 10% as a “small permanent price increase” (§17).

We would strongly invite the Commission to adapt its approach to product market definition by
considering all the factors that define the perimeter of a product market. In relying only on price
as a relevant factor, a product market definition might fall short of apprehending or anticipating
restriction on competition. A broader approach is also warranted in light of what is stated in the
Horizontal Guidelines: “restrictive effects on competition within the relevant market are likely to
occur where it can be expected with a reasonable degree of probability that, due to the
agreement, the parties would be able to profitably raise prices or reduce output, product quality,
product variety or innovation.”®

Approaching product market definition by other criteria than price will also allow the
Commission to define a market in situations where commercial activity is not monetized, often
referred to as “zero price markets”, such as for example, social network platforms.

Price and substitution

The measure of price elasticity is used for assessing product substitution relying on price factor.
The significance of price elasticity will vary across product markets and sectors. In consumer
markets, a determination of price elasticity will include factors such as consumer purchase
power, consumer preferences and behaviour, and cultural and regional differences. Relying on a
price elasticity test for defining the breadth of a product market leaves room for a volatility in
the “product market definition” across countries. It falls short of the Commission’s willingness to
harmonise competition law practices across Member States in the pursuit of a Single Market.

In its “Competition and e-commerce” report published in May 2020, the French Competition
Authority has specified that price elasticity’s analysis are not systematically conducted because
they can be relatively long and/or costly, and their results are not always usable (insufficient
data, uncertainties associated with the quality of survey responses). They therefore generally
constitute only one element of the set of indices that help the authority to conclude on the
existence of competitive pressure from the online sales channel over the physical store sales
channel.

The Notice would benefit from an explanation of the 5-10% price bracket provided in the Notice.
We would suggest that the price bracket for such test should be adapted to the price level (value
in €). A price variation of 5% or 10% have various importance on consumers depending on the
absolute product price: buying a yoghurt at 1.05€ instead of 1€ will not lead to the same
competitive issue than a 5% to 10 % price increase on an industrial equipment whose price runs
into several hundred thousand.

Centre for Economic Policy Research (CEPR), The price of the same product often varies across stores, 13 March 2018, French
Central Bank research
6 See also Intel; T-461/0
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2.5.3.4. While the Notice presents demand substitution only by reference to a price analysis (§15-19), it
appears that the Commission does not habitually run such tests if it can be avoided’. The General
Court confirmed in 2017 (T-699/14, §82) that this test may be substituted by other means. We
invite the Commission to review this approach in the Notice.

2.5.4. Dual role: the retailer as a supplier of its own brands, competing against manufacturer brands

2.5.4.1. AIM supports® the call for the Notice to take stock of (semi) vertical integration in the upstream
market.
2.5.4.2. This phenomenon is especially acute for the consumer goods sector as retailers off and online

increasingly develop and offer products under their own retail brands.

2.5.4.3. This development has created multiple competition concerns®. Through their own private-label
brands, the retailers compete directly against their suppliers or resellers®. This dual role may
raise a conflict of interest that threatens the competitive process in consumer goods markets
when the same company acts as both player and referee! (Annex 3). DG COMP in its 2014 report
on modern grocery raises the issue of tipping points in competition between retailer and
manufacturer brands.?

2.5.4.4. For consumer markets, the analysis of shopper basket purchases has consistently shown that
shoppers purchase branded or private label products alike, which demonstrates a high degree of
substitutability. It is also visible in retail advertising campaigns comparing their retailer brands to
manufacturer’s quality while claiming a lower price.

2.5.4.5. In Appendix 4, we illustrate by a case study how retailer and manufacturer brands are actually
competing head to head in the same product market and how artificially considering them to be
part of two separate markets has led to incorrect competitive assessment and possibly a gap in
enforcement as currently investigated by a number of NCAs, and the Commission with regard to
Amazon.

2.5.4.6. As the French Competition authority acknowledged?, half of the competition cases on branded
and private label products conclude that they are part of the same product markets, the other
half come to the opposite conclusion. Clearly, this illustrates the need for greater clarity in
establishing the parameters used in assessing a product market, bearing in mind that retailers
themselves also consider their products to compete in the same market as branded goods.'

2.5.4.7. To address this issue, we would suggest that the Notice recalls its rule and its step-wise approach,
first considering the downstream market, as set out in the Notice (§14). The Notice should
explain if and why the market definition for upstream markets would change.

7 Geographic Market Definition in European Commission Merger Control, 2016

8 Geographic Market Definition in European Commission Merger Control, 2016

9 Currently investigated by DG COMP https://ec.europa.eu/commission/presscorner/detail/en/ip 19 4291

10« the“dual aspect to brand/private label competition needs careful consideration when undertaking competitive assessments
about behaviour and outcomes in FMCG markets.” As such, “their relationship entails elements of both vertical competition (in the
battle for profit share between successive stages of the supply chain) and horizontal competition (in the battle for market share at
the product level). Paul W. Dobson & Ratula Chakraborty, Assessing Brand and Private Label Competition, European Competition
Law Review, 76 (2015)

11 Commissioner Vestager, “New technology as a disruptive global force”, Youth and Leaders Summit, Paris, 21.1.2019.

12 The economic impact of modern retail on choice and innovation in the EU food sector, 2014

13 France Competition authority Avis n° 15-A-06 du 31 mars 2015

14 Eurocommerce, Response to the Commission consultation on Market Definition
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2.6.

2.6.1.

2.6.2.

2.6.3.

2.6.4.

2.6.4.1.

2.6.4.2.

2.6.4.3.

2.6.4.4.

2.6.4.5.

Geographic market (§8- §28 — 31) — Market integration in the Community (§32)

The methodological approach to the Notice is generally clear. We would like to challenge some
stakeholders’ views that digitalisation might change the approach required to trade flows or the
analysis with regard to the homogeneous conditions of competition. We would argue that some
stakeholders views relate more on how they would like the legal interpretation to be in case law.

While the Commission volunteers that the price test is not necessarily used, we would add with
regard to the geographic market that the Notice could benefit from further clarification on how the
Commission would approach the relationship between the upstream and downstream markets.

We would like the Commission to explain how they would approach the activities of European retail
alliances, where different undertakings bundle their activities across several Member States, while

they might not be active in all the same national markets, on the procurement or selling markets.

Homogeneous conditions of competition (Appendix 5)

We would like to challenge some stakeholders’ view that digitalisation might change the
approach or the analysis with regard the homogeneous conditions of competition.

As the Notice specifies (§8) : “The relevant geographic market comprises the area in which the
undertakings concerned are involved in the supply and demand of products or services, in which
the conditions of competition are sufficiently homogeneous and which can be distinguished from
neighbouring areas, because the conditions of competition are appreciably different in those
areas.”

The review by NCAs confirmed the great variety of demand patterns within and across Member
States which affect volume, price and companies share, whether at the customer or supplier
level (Notice §28-29).

This is especially true for consumer products where cultural preferences and consumption
patterns vary significantly. We provide (Appendix 5) an illustrative quantification of the retailer
and manufacturer variety in share, across a number of regions and countries but also, as raised
by some national authorities, per product market. This illustrates the great variety in the
conditions of competition at national or subnational level, at product level for the same
companies.

Despite often being global players, European retailers have limited their expansion in the Single
Market while expanding in Asia and Latin America: "There are legal and commercial reasons for
retailers not to sell everything everywhere just as there are reasons for not opening a store in
every country and every town in their home state or abroad”. > Carrefour (9™ biggest retailer in
the world) is only established in 7 Member States in Europe; Ahold Delhaize (N°15 globally), a
Dutch retailer, is present in 6 Member states while 60% of its turnover is done in the USA. The
European retail association declares that retail purchases 80% of products locally. If retail sources
80% of their stores products locally® in order to meet consumer preferences?’, the market for
new manufacturers brands entries is limited in all Member States. This illustrates the reason why
there are still generally heterogeneous competition conditions across markets, which are in no
way an expression of competitive issue at stake (Annex 5)

15 Eurocommerce, Geoblocking, Issue Brief September 2017, p.2

¢ Eurocommerce, Supply chain tryptic

7. CMA, 2019, Anticipated merger between J Sainsbury PLC and Asda Group Ltd, Appendix E, “the Parties (retailers) stated .. that differences ... are
largely as a result of the mix of products sold, which is primarily driven by differences in demographics between local areas”
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2.6.4.8.

2.6.4.9.

2.6.5.

2.6.5.1.

2.6.5.2.

2.6.5.3.

2.6.5.4.

2.6.5.5.

AIM®

E-players also differentiate their product offer by countries. Amazon'® has multiplied its
establishment in Europe in all neighboring markets while cross border distribution would have
been thought possible. The difference of product range and /or resellers illustrate the weight of
local, even for digital giants.

The report commissioned to review the Commission practices in defining geographic market
confirms that markets are most frequently national as “Distribution systems are often national,
rather than multinational, and cater for local demand idiosyncrasies and customer requirements
for reliability, frequency and flexibility of delivery and payment terms. They can also be subject
to economies of scale and scope and are not easily replicated.”*’

We believe in this matter that the Notice is clear, correct and comprehensive. We observe that
the Commission in its merger practices also recognizes it as reviewed by the experts report. We
believe the considerations in the Notice allow to apprehend the realities of the market, even
with digitalization.

We would, however, suggest that the Notice specifies that the analysis must be carried out for
each market by “clusters “ of product and geography (Appendix 6) in an objective and balanced
way as the respective undertakings position and power vary at sub-national, product level. 2° An
average across all product markets reduces artificially the retail position vis-a-vis individual
market participants. Likewise if a retail controls a few main sub-regions, it becomes an
“unavoidable” market player, hence it power, as it can restrain suppliers access to markets.

Trade Flows / Patterns of shipments (§49-50)

Likewise, we do believe that the Notice consideration for trade flows analysis is still accurate.
Trade flows may have intensified because of internationalisation of players. However, the
company’s organisation and the importance of having a local logistics network did not change.
On the contrary, its need has even been reinforced with the objective of a sustainable Europe.

The Notice invites to consider actual patterns and evolutions of trade flows to obtain useful
supplementary indications as to the economic importance of each demand or supply factor, and
the extent to which they may or may not constitute actual barriers creating different geographic
markets.

In particular, the Notice provides that the analysis of trade flows will generally address the
guestion of transport costs and the extent to which these may hinder trade between different
areas, having regard to plant location, costs of production and relative price levels.

The Notice rightly insists, however, that trade flow analysis might “be used ..provided that the
trade statistics ae available with a sufficient degree of detail....trade flows provide useful insights
and information for the purpose of establishing the scope of the geographic market but are not
in themselves conclusive.”

The report for the Commission?! illustrates from a number of cases reviewed that the
Commission carries out such an assessment. In most cases, ranging from consumer to industrial

18 Amazon has established a portal/service, in UK, Germany, France, then Italy, Spain, recently the NL. The German authority in its
review of Amazon established that 80% of consumers purchasing on Amazon.de are German, 10% of sales come from Austria, the
rest from other countries. Similar data are defined in Amazon France authorities investigation and Court Case
19 Geographic Market Definition in European Commission Merger Control, a study for DG COMP January 2016
20 Geographic Market Definition in European Commission Merger Control, a study for DG COMP January 2016
21 Geographic Market Definition in European Commission Merger Control, a study for DG COMP January 2016
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products, suppliers and customers generally emphasise the need of a local logistics network,
without which some markets cannot be entered.

2.6.5.6. Reasons raised vary, beyond costs, from customers requesting quick and flexible local deliveries,
concerns for sustainable supply chain, some products not being able to travel well for reasons of
freshness, weight, product volatility etc. All reasons which explain supplier organisation at local
level.

2.6.5.7. The importance of local physical presence is emphasised when we look at E-Players establishing
logistics facilities in a number of European countries.

2.6.5.8. The French competition authority has defined that despite strong competitive pressure from
online sales, the local dimension of the analysis is to remain paramount due to (i) a strong
consumer preference for in-store purchases and (ii) a strong variability in the market shares of
online sales sites at the regional level.

2.6.5.9. We would support this approach, which confirms no amendment is required in the Notice.
2.6.6. Retail alliances

2.6.6.1. The Notice should ensure that the role of buying groups and retail alliances is captured by the
revised Notice. In addition to mergers between retailers, the creation of purchasing alliances has
allowed retailers to amass market power just as would have been the case through other forms
of concentration. Such alliances are increasingly prevalent in a variety of retail sectors, such as
grocery, electronics, para-pharmacy, etc.

2.6.6.2. Such alliances behave like merged entities for specific activities, yet they are not submitted to
merger review, with the exception of France which introduces a notification process for creation
of such undertakings.

2.6.6.3. The joint procurement of products reduces the channels available to suppliers to bring their
products to market (see Annex 1). This development further reinforces concentration at the
purchasing side of the market i.e. the retail level?2. This brings along significant competition
challenges.?® If 4 groups do the procurement of all retail players on the market, it creates a
concentration in the procurement market, despite having different retail banners or different
stores. If the stores cannot procure independently, the alternative of supply in the markets is
reduced.

2.6.6.4. Some national authorities have come to either restrain or cease their activities, as in some
markets they were attaining 90% of market share in the procurement or selling market. Recently
the French Competition Authority proposed to restrict the activities of retail alliances in some
products markets, fearing that the joint activities would reduce the supply of products and
thereby reduce consumer choice?.

2.6.6.5. AIM surmises that the market should be defined at the procurement level, regardless of the
downstream retail market. It is at the procurement level that retail alliances have an anti-
competitive effect through the accumulation of their buyer power. These entities act as

22 See AIM submission to DG COMP consultation on the Horizontal Guidelines for further review and quantification

23 Belgian and French NCA current investigations. Austria, Italy and Czech rulings condemning retail alliances for competition
infringments.See AIM submission to open consultation on Horizontal Guidelines.

24 French Competition authority, 25.06.2020, inquiries to examine the joint purchasing agreements in the food retail sector,
Auchan/Casino/Metro/Schiever. Also with regard the Carrefour and Tesco alliance 8.10.2020
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2.6.6.6.

2.6.6.7.

2.6.6.8.

2.6.6.9.

2.6.6.10.

2.6.6.11.

2.6.6.12.

AIM®

gatekeepers and may restrain market entry. As such, they are at the origin of greater market
concentration and cumulative buyer power.

Given the internationalisation of such undertakings, AIM would welcome that the Notice
indicates how it would approach the market definition in the context of European retail alliances,
this association of undertakings whose activities run across product/service and geographic
markets in hybrid ways, as not all the undertakings are active in all the same markets, yet their
combined effort in negotiation in procurement bear effect on buyer power towards suppliers.

Alliances between retailers based in different Member States have a significant impact on the
retailers’ market power vis-a-vis their suppliers. By way of example: Retail Alliance A has five
members based in five different Member States. Suppliers still have to negotiate at national level
with each alliance member their supply contracts. The international head office of the alliance
ensures that all national negotiations run in parallel and are closed at more or less the same time.
A multi-national company with presence in all these Member States has to negotiate locally with
the alliance members. If in only one Member State the negotiations risk to fail because of too
high demands by the retailer, the Retail Alliance through its international head office would
threaten to de-list the multi-national supplier not only in the Member State in question but in all
other Member States where alliance members do business with the supplier. Although the
commercial issue is restricted to only one Member State, retaliation in the form of a co-ordinated
boycott takes place in five.

The Notice should ensure that the role of European Retail Alliances is included in the revised
notice as an important parameter for defining the relevant geographic market and assessing
market power. The objective of defining the relevant markets correctly is to allow the
Commission to address market power issues and restrictive practices in the interest of
consumers. Market definition must not hinder it to pursue this goal.

The creation of European retail alliances (horizontal agreements between retailers) appear also
to have affected retail expansion in the Single Market.

The Horizontal Guidelines themselves may generate a chilling effect on incentives for retailers to
expand into other national territories, a reality the Italian Competition Authority raised in the
context of its grocery retail alliances investigation in 2014.%°

The Guidelines encourage buying groups to exclude potential members that will be present on
the same markets. This may discourage retailers hoping to enter an alliance from entering other
alliance members’ territories, and similarly discourage existing alliance members from territorial
expansion.

During the 2019 French Parliament hearings on the grocery sector, some retailers declared they
consider it unfeasible to be a member in an alliance with a direct competitor. Some moved from
one national alliance with a national competitor to a European alliance with non-competitors®.

252014 Centrale italiana case, 1768 CENTRALE D'ACQUISTO PER LA GRANDE DISTRIBUZIONE ORGANIZZATA , Provvedimento n. 24649,
$30 “The competitive dynamics of the sector is also strongly affected by the nature of such buying group, .. disincentive to carry out
competition...decision to enter local market only through swap of stores between retailers members of alliance ...to avoid "costly"
confrontation “ See AIM submission to HGL Consultation.

26 Stéphane Prunelé_link parliamentary hearing on 11.7.2019 (Leclerc now in European retail alliance) explained: “Leclerc firstly
created a retail alliance with System U “Lucie”. To come together around a table,to negotiate with suppliers or to build commercial
strategies But Leclerc soon realized that partnerships between retailers competing downstream were harmful ..” Michel Biero (Lidl):
“jt is nonsense: we cannot ally with our worst competitors on one side and on the other side compete downstream.”
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2.6.6.13.

2.6.6.14.

2.6.6.15.

2.6.6.16.
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When announcing their European retail alliance in 2018, Carrefour and Tesco declared in their
press release that the only market where they are both present, Poland, would be excluded from
the retail alliance activities. Tesco is currently moving out of Poland, selling its assets.

The same market exit has been acknowledged in the past for retailers entering some European
alliances. Such “barrier to entry/lack of entrance on national markets “is even set out in the
bylaws of one European alliance.?” Clearly, this prevents competition to take place.

We would invite the Commission to consider in the Notice how to better apprehend these cross
borders agreements, which in several cases led to retail removal from, or prevent retail entry
into markets.

Such Alliances might benefit from an enforcement gap that finds its origin in the way the
Commission practices its approach to the definition of the relevant markets. We would therefore
call for the Notice to clearly specify such approach.

2.7. Market power (§2)- Buyer power (§17) - Market share (53-55)

2.7.1. The Notice should provide further precision as to the indicators used for establishing market and
buyer power such that it allows for the proper analysis of the competitive constraints acknowledged
to exist in the context of gatekeeper situations role and of network effects. Data has also become a
power indicator.

2.7.1.1.

2.7.1.1.1.

2.7.1.1.2.

2.7.1.1.3.

2.7.1.1.4.

Data as a competitive tool

Data has become an essential input for sales/services, production processes, logistics. Its
importance on economic growth has been recognised for over two decades. Data is
therefore critical to ensure healthy inter-brand competition.

The lack of access to data is generally considered as a competitive constraint and sign of
market power. It should be taken into account in the assessment of market and buyer
power?, as referred to in §17 of the Notice.

For the consumer goods industry, scanned data of consumer in-store purchases allow
considerable analysis on shopper behaviors, shoppers reaction to retail services and
suppliers products offer. Data for online sales are similar.

It is clear that the retailers, and the retailers alone, have extremely granular data available
about their own product and the directly competing manufacturer branded product. This
information encompasses product formulation, in-store positioning, consumer perception,
and of course pricing and profitability. With this information in hand, retailers can throttle
and adjust any parameter of competition that would place its own product at a competitive
advantage compared to the branded product, that cannot benefit of the same level of
granularity. Indeed, retailers often refuse to provide or refuse others, such as Nielsen for
scanned data, to provide the information that is available to it. The challenge is even greater
to have visibility on consumer behaviors and purchases online.

27 Coopernic (European retail alliance) bylaws on BCE, 13.09.2016, article 16, exclusion of a retail alliance member if it purchases a
“significant competitor on a downstream national market”, competitor to one of the retail alliance members (“concurrent significatif
sur une part substantielle d’un marché national de détail”)

282001 Nobel Prize in Economics introducing the concept of asymmetric information, more recently “ The Revolution of Information
Economics: The Past and the Future”, Joseph E. Stiglitz, 2017
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Certain marketplaces and pure online players are active not only as retailers, but also control
search engines and other social networks, which allows them to collect and analyse large
amounts of data, giving them a significant competitive advantage over brand manufacturers.
The same can be said for off line retailers which, in addition to the purchase scanned data,
collect, through their loyalty and customer retention schemes, large amount of data on
shoppers behaviours.

2.7.2. The indicators of Market Power

2.7.2.1.

2.7.2.2.

2.7.2.3.

2.7.2.4.

2.7.2.5.

2.7.2.6.

2.7.2.7.

2.7.2.8.

While the market definition allows for the quantification of the market importance, in sales value
(€) or volume (§54), the Notice recognises that the market share is only one indicator of market
power.

We note, from the Staff Document published by the Commission on the renewal of the vertical
block exemption regulation, that respondents and NCAs question the suitability of current
applicable rules to determine relevant product and geographic markets®**notably due to the
emergence of online platforms. Similar challenges appear in the stakeholders submissions to the
consultation on the Horizontal Guidelines.

As confirmed by the Court, high market share is not necessarily a proxy for market power as long
as competitive pressure exists®. In reverse, power can exist even in case of lower market share
in combination with other indicators.

As illustrated in the introduction, national authorities in the last decade have emphasized the
need to consider the existence or lack of alternative channels to establish the existence of market
power.

In addition, as online sales have developed, intermediaries and platforms have been able to
benefit from network externalities that today lead some of them to have significant market
power.

With this in mind, building on the Notice where some other indicators are listed, we would
suggest, in addition to “the number of players on a market (§54)” to include the concept of
“reach” as a measure for market power. This refers to the percentage of the population in a given
market which are involved with the undertakings activities, such as the number of shoppers
purchasing at a retailer (off/online) or a user of digital application, of a social network. This will
give an idea of the relative power of each undertaking concerned. Such measure can be applied
across all sectors, from primary to end products, as well as for all services provided through
platforms. The inclusion of this indicator allows a quantification of the network effects.

Network effects may be more important in online markets than in physical markets; in any event,
they contribute to increasing barriers to entry.

In addition, where access to a large volume or variety of data is a competitive factor in the market
(which is notably the case for consumer goods products), their collection may constitute a barrier
to entry if new entrants are unable to collect or purchase the same type of data as existing firms.

29 P, 160 : « For some respondents, the rules currently used to define the relevant market, which were designed based on more
traditional markets, are not well suited to determine relevant product and geographic markets in emerging online markets or when
online intermediaries (e.g. platforms) are involved. This view is also shared by some NCAs. ».

30 Microsoft/Skype case
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2.7.2.9. The existence of an asymmetry of information between retailers and manufacturers when they
both compete for shelf space in the retail environment, in store and on platform, needs to be
recognized and addressed by the Commission when setting the parameters for the identification
of a relevant market and the position that the various players occupy in such market. Indeed,
this will go beyond strict market shares as indicators of market power that the Commission
identified as the principal indicator in its 1997 Notice.

2.7.2.10. Beyond economic literature, competition has also recognized that asymmetric information and
asymmetric analytical capacity may distort the relationship between users and service providers
(in this case retailers) and allow the latter to exploit users.3'The French Competition authority
also calls for more vigilance in this area.??

2.7.2.11.  In summary, we would suggest to introduce a measure of “% of traffic” in stores, on platforms,
a measure of data access, measure the asymmetry of information, to assess buyer power.

2.7.3. Buyer Power

2.7.3.1. We believe that the Notice will gain in clarity if it details the quantifiable measures suggested
above to “better reflect the relative position and strength” of each undertaking, (§55) be it
supplier or off or online buyer/retailer.”

2.7.3.2. The Notice references the need to “identify the alternative distribution channels or outlets for
the supplier's products.” (§17), the number of players on a market (§54). The lack of players on a
market is generally considered as an indirect measure of a barrier to entry. It is an indicator of
competitive constraints.

2.7.3.3. Supplier dependency — the result of buyer power as gatekeeper (Appendix 7)

2.7.3.3.1. The introduction of the gatekeeper notion in competition law has led to the recognition that
buyer power can occur at market share levels below dominance, and more frequently in
retail markets than in other markets (Kesko/Tuko, Rewe/Meinl).

2.7.3.3.2. National authorities have recognized the potential for retailers to generate considerable
buyer power notwithstanding their downstream market shares. For example, in Metro-
Allkauf, the Bundeskartellamt found that if a supplier achieved more than 7.5% of its
turnover with a retailer, it was economically dependent on that retailer. The UK Competition
Commission report on Supermarkets recommended that retailers with more than an 8%
market share should be required to abide by a code of practice on dealings with suppliers,
as it found that above that threshold there was clear evidence of a position of market power.

2.7.3.3.3. The retail gatekeeper power is reinforced by the asymmetry in the relationship between
retailers, be them off or online/platforms, and brand manufacturers. Retail compete on
several products and service markets. As retailers stated themselves, “supermarkets ...do not

31 Ariel Ezraki, EU Competition Law Goals and the Digital Economy, Oxford Legal Studies Research Paper No. 17/2018.

32 Contribution de I'autorité de la concurrence au débat sur la politique de concurrence 9.2.2020, p.11

33 Bundeskartellamt, 2014 inquiry "Buyer power in the food retail sector" p.8- 13 English Summary “In negotiations with the food
industry the leading retailers are largely able to use their strong market positions to their advantage. As a consequence they are in a
stronger bargaining position than the manufacturers . p.14 “Even strong manufacturers with high turnover shares in the food retail
sector can be faced with strong bargaining power from their customers, if they have even fewer outside options than their customers”.
“Shifting sales to another distribution channel is either regarded as not economically viable or doubt is cast on the "absorptive
capacity" of alternative distribution channels”.
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compete with individual products but with their full product portfolio” 3*. “They compete on
the retail offer as a whole.”**

2.7.3.3.3.1. We would suggest to adopt the practices already initiated by some national authorities and
to establish an indicator of economic dependency as a proxy for buyer power. It necessitates
a quantification of the share of sales to the purchaser/retailer in the total turnover of a
supplier on a relevant market.

2.7.3.3.3.2. The French Competition authority®® defined that “to assess the purchasing power of a buyer
vis-a-vis one or more suppliers, the main criterion to take into account is the proportion of
supplier sales that this buyer represents, that we can then compare to the proportion of the
buyer's sales represented by the supplier”.

2.7.3.3.3.3. Some national authorities have consequently introduced a notion of dependency into their
competition law as in Germany, the Czech Republic or more recently Belgium. France has
defined a level of “threat” for its competition review. All notions build on the recognition
that suppliers in many markets have no real alternative options beyond retail for their
products sales.

2.7.3.4. Buyer power can be accumulated and exploited across markets

2.7.3.4.1. Buyer power aggregation and exploitation can have harmful effects on upstream
competition among suppliers. In the grocery market, this applies to retail alliances whose
practices can bring competitive constraints on markets, across Europe.

2.7.3.4.2. As recent case by the Commission® illustrates, buyer power and competitive issues appear
across actors active on a number of separate geographic markets.

2.7.3.4.3. The report for the Commission®® recommends to consider the impact of behaviours on
multiples markets. We would argue that the reality of the Single Market and trans-border
relationships does require this.

2.7.3.4.4, We invite the Commission to reflect on its own practices and see how best to apprehend this
factor in the revision of the Notice.

34 Ahold, leading Dutch retailer, (N°14 global retailer in 2019) 28.09.2009, letter, HT.1171 stakeholder input, comments regarding
review block exemption regulations and guidelines on vertical restraints.

35 Competition between the differentiated retail offers also involves a variety of factors important to grocery customers that are key
parameters of competition, including: (i) convenience of store locations locally; (ii) value for money on product quality and price (not
just price); and (iii) other aspects of the in-store offer, including range or service, and other aspects of the in-store shopping experience.
Some retailers have business models that rely on high volumes and low cost, accompanied by substantial growth of new stores, (some)
have a proposition that is centred on a “premium” customer perception and high quality/convenience, (some) have grown in the
convenience sector, larger stores may have a wider range of products and a greater offer of amenities such as cafés, concessions,
general merchandise, and specialist food counters. Asda Sainsbury Merge , (Retailers) Parties response to issues statements , p20 §86,
p44-46

36 France Competition authority, Avis n® 15-A-06 du 31 mars 2015, “the respective bargaining powers of suppliers and distributors
largely depends of the alternatives to which they could resort in the event of a failure of their negotiations. The analysis must therefore
also take into account the respective "exit options" of the operators”.

37 https://ec.europa.eu/commission/presscorner/detail /fr/ip 19 6216; T-255/17

38 ). Crémer, Y.-A. de Montjoye and H. Schweitzer (2019), report for DG COMP
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Annex 1 (see AIM submission to the open consultation for the Horizontal Guidelines for further data)

A) Retail as gatekeeper —upstream-downstream markets — Reduction of alternative channels

E3 GROCERY RETAIL GATEKEEPER

\ / 634k wholasaks of agriculural

l rawy materists and le animals I
I /
f
I Saleg in Billan €

277k food & drink wholesalers e

”m:

=fizr e wen = Seeisod noe

—

**Hon spscialised S10r6s! @ varsety of procuct lines in the sama shord, Fuch 35 Sugsrm arkets or degar manm storas, retal groups owesd or * ELA25, 2005 opdg
framciises or small mam- anc-pop Shops Fovvnes Garpated (Apvmubiuns, Modioae Apopunds, BRSE Panal Relod

B) Further concentration through the association of retailers in retail buying groups: 90% of grocery selling
markets controlled by 4 retail allia