77 ¥
I e
@EQET

***

Competition Policy
Newsletter

The quarterly publication of the Competition Directorate of the European Commission

Contents
Articles

1 The role of competition policy today, by Karel Van
Miert

Anti-Trust Rules

5 Summary of the most important recent
developments, by Christopher Jones

7 Press releases issued on the most important
developments

19 Other relevant press releases

19 Court Judgements

Mergers

36  Summary of most important recent developments,
by Milvia van Rij

38 Commission Decisions, Merger Regulation

41 Other relevant press releases

43  Commission Decisions, Art 66.2 ECSC

44  Court Judgements

Liberalisation and State Intervention

46  Summary of most important recent developments,
by José-Luis Buendia

48  Other important developments

48  Court Judgements

State Aid

54  Community State Aid: an Overview

57  More questions and answers about state aid,
by Jonathan Faull

61 Summary of most important recent developments,
by Henrik Morch

66 Relevant press releases

69  Court Judgements

International Dimension of Competition Policy
70 Recent developments
72  Court judgements

INFORMATION SECTION
74 DG IV Staff List

76  Documentation

79  More Information

80 CASES COVERED IN THIS ISSUE

The role of competition
policy today

by Karel VAN MIERT, Commissioner
responsible for Competition

Speech given at the Second EU/JAPAN Seminar on
Competition; Brussels 16 September 1994

INTRODUCTION

Today's seminar is the second one on competition law in
Japan and the European Union organized jointly by the
Japanese Fair Trade Commission and the European
Commission's Directorate-General for Competition. Thefirst
seminar was held in Tokyo in November last year. These
two events are powerful symbols. | see these seminars as
being indicative of a common resolve to strengthen existing
links through concrete action. By providing an opportunity
to compare our experience in dealing with similar problems,
a conference like this one is, of course, bound to be
intellectually stimulating, but it can aso bring viewpointsin
Japan and the EU closer together.

It is significant that this greater understanding should have
developed in the sphere of competition law. | am convinced
that competition law has an increasing role to play on the
international scene. Over and above any conceptual
differences as to the way in which a particular issue should
be tackled, there is a great unifying factor: no country based
on market-economy principles can dispense with a set of
well-devel oped and effective competition rules! Without such
rules, the market will not function properly and consumers
will not reap the benefits they should normally derive from
the free-market system. Competition law is therefore a
necessity and a common denominator for us all.

The architects of the EC Treaty were perfectly aware of this
fact, and thiswas one of the reasons why they wrote rules on
competition into the Treaty of Rome. But people sometimes
tend to forget that, in the case of the European Union,
competition rules also pursue a second objective. The aim of
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the "founding fathers' was to build a genuinely integrated
market between the economies of the Member States. To
achieve this, they had to tackle all government-created
barriers to trade, and many provisions of the EC Treaty are
designed precisely to do away with such barriers. Let me
simply remind you here of the four fundamental freedoms
enshrined in the Treaty: the free movement of goods,
persons, services and capital. The founding Member States
immediately realized, however, that tackling public-sector
barriers would not be enough to achieve the desired result:
certain types of business behaviour can create barriers to
market interpenetration that are just as unacceptable. The
most flagrant example of this kind of behaviour is
undoubtedly a market-sharing agreement, but other, more
subtle practices can prove just as effective. For example, a
network of exclusive distribution agreements backed by
measures to preserve exclusivity can equally hold back the
establishment of a single market.

To achieve these twin aims, namely ensuring that the market
economy continues to function normally and bringing about
genuine market integration, it is not enough merely to put
rules down on paper; other conditions have to be met.

First, the rules must be generaly applicable. It would be
inconceivable to create a two-tier economy and a two-tier
common market: one at which competitive forces would
operate, and another where there would be special rules
eliminating competition. The reasons for having competition
rules hold true in al spheres of the economy, although the
specific nature and circumstances obtaining in certain sectors
must be taken into account when the rules are being applied.
Thisiswhy the Community's competition rules are designed
to apply right across the economy, even though some people
have sometimes pleaded for special treatment of certain
sectors. for example, transport, insurance and banking. Both
the Court of Justice and the Commission have in their
decisions clearly rejected such an idea.

Of course, the rules must be as comprehensive as possible.
But even more important there must be adequate powers and
resources for enforcing the rules. Competition law requires
athorough knowledge of the facts since it dealswith private,
often covert, behaviour.

The authority responsible for enforcing the rules must
therefore possess effective means of investigation and, just
as importantly, powers to impose eventualy dissuasive
penalties. Otherwise it will be difficult to put an end to
anti-competitive behaviour. The Commission has thus
stepped up considerably the penalties it imposes on firms
infringing Articles 85 and 86 of the EC Treaty, handing
down fines of over ECU 100 million in two cases this year.
| firmly believe that this is essential in order to deter firms
from engaging in anti-competitive behaviour, and the policy
of dealing severely with the most serious breaches of the
rules should continue. Apart from the actual amounts of the
fines meted out, it is important to note that the Community
has had the courage to tackle infringements committed in
key sectors of the economy, such as the chemical industry
and transport.

Experience within the Union has shown that individuals have
an important role to play in ensuring that the rules are
complied with; they should therefore be afforded easier
access to the competition authority and aso to national
courts. These are unfortunately not always well equipped to
deal with the complex problems posed by the application of
the competition rules, and machinery therefore needs to be
set in place to assist them. It is with this in mind that the
Commission has adopted a communication on the subject.

TWO EXAMPLES: THE ROLE OF COMPETITION
POLICY IN THE LIBERALISATION PROCESS AND
THE TREATMENT OF VERTICAL AGREEMENTS

It is no coincidence that today's seminar focuses on the role
of competition policy in the liberalization process and the
problem of vertical agreements. These are two major areas
where competition policy is going to play an important role.

The liberalization process is extremely important in the
European Union, and particularly in the telecommunications
sector. Work is continuing or should continue in other areas,
such as postal services and energy. One of the characteristics
of the EC Treaty is that it confers on the Commission
specific powers to open up markets where there are special
or exclusive rights. | am referring here to Article 90 of the
Treaty, which | will not dwell on, however, despite its
importance, since it has no equivalent in other bodies of law
and its specificity derives from the nature of the Union itself.
On the other hand - and this is extremely interesting - |
would like to stress the role that competition policy is
playing and will have to play in the future when previously
regulated sectors are opened up to competition. The abolition
of privileges created by law does not automatically place
everyone on the same footing: any firm that used to enjoy
special or exclusive rights will for some time remain in a
strong position vis-a-vis its new competitors. Our experience
of the liberalization process has shown us that we have to be
extremely watchful in such situations since the temptation
can be great for such firms, which are still in a dominant
position but are under threat, to use their economic power in
order to safeguard their position through practices that
restrict competition. It is therefore up to the authority
responsible for enforcing the competition rules to ensure that
the legidator's determination to liberalise is not undermined
in practice by the behaviour of private operators and to see
to it that the watchdog bodies set up by the Member States
to monitor the newly liberalized sectors aso serve that
purpose.

The question whether vertica agreements are compatible
with competition policy often comes up for discussion.
Admittedly, vertical agreements can be beneficial to
competition since they enable a producer to be present on a
market for less than it would cost him to set up a subsidiary.
At the same time, however, agreements of this kind can
prove an extremely effective tool for establishing price
differentials within a particular territory or for deterring new
competitors from entering the market. Exclusive agreements
backed by measures aimed at restricting imports can protect
a distributor's territory, enabling him to keep his prices too
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high. Likewise, as the Court of Justice pointed out in its
judgment in the Deimitis case, a series of exclusive
distribution agreements between a producer and a large
number of distributors can shield a market from new
entrants, although each of the agreements may be admissible
when taken in isolation. In such cases, the positive effect on
competition of vertical agreements is easily offset by their
detrimental effect in hindering the emergence of new
competitors. The second topic of today's seminar is devoted
to this question, and | am sure that we will be able to draw
useful conclusions from a comparison of our respective
experiences.

RELATIONSHIP BETWEEN COMPETITION LAW
AND INDUSTRIAL POLICY

Thisfundamental role of competition policy, of which | have
just given two examples, has often been challenged by the
view that greater importance must be attached to industrial
policy, which, in their view, is at variance with competition
policy. In the European Union, competition policy and a
modern industrial policy are in fact complementary, and
industrial  policy could not exist without a genuine
competition policy. The Maastricht Treaty reaffirms this: its
provisions on economic policy and industria policy
emphasize the need to maintain a system of open,
competitive markets.

This is not to say of course that al government action
should be proscribed. On the contrary, such action may be
needed in order to give a necessary stimulus or direction to
the economy or to limit the social repercussions of upheavals
in the economy. However, it is basically up to industry itself
to adapt and react to the environment in which it finds itself.
This it can do in isolation or through cooperation, which is
where competition policy comesin. Competition policy must
serve to ensure that the action taken by firms does not create
a situation where competition is distorted and hence an
artificial structure preserved that does not meet the new
requirements. Its role is therefore fundamental since it
differentiates between business conduct which is admissible
and that which has to be prohibited. This is a heavy
responsibility for the competition authority, which must of
course ensure in particular, that its decision- making process
must not act as a brake on economic adjustment, and its
decisions must be taken in full knowledge of the facts,
especialy the economic ones.

EXPERIENCE OF THE AGREEMENTS CONCLUDED
BY THE COMMUNITY WITH THIRD COUNTRIES

All the considerations to which | have referred underlie the
policy which the Community has followed in concluding
agreementswith third countries. The experience of morethan
thirty years of Community competition law has shown us
how far the competition rules can be an effective instrument
for fostering market integration.

All the association agreements concluded by the Union
contain competition rules. The first such agreement was that

with Turkey, which was signed in 1961. Other examples are
the free-trade agreements with the EFTA countries, which
were concluded twenty years ago. However, these
instruments are still embryonic in nature since, apart from
the principles they lay down, they do not contain the
necessary means for ensuring their effective implementation.
We should not be surprised by this as the degree of market
integration sought in these agreements was much less than
that intended under the EC Treaty, and it was therefore not
necessary to acquire all the means needed to combat anti-
competitive practices which might thwart this objective.

The Agreement on the European Economic Areais different.
Here, the concern has been to achieve a higher degree of
integration than that attained by any agreement concluded by
the European Union other than the EC Treaty itself. It is not
by chance therefore that, in accordance with this ambitious
objective, comprehensive and detailed rules on competition
and - just as important - effective means of implementing
them have been incorporated into the Agreement. Hence, the
adoption of the "acquis communautaire" in the field of
competition and the setting- up of a surveillance authority
specific to the signatory EFTA countries.

For the moment, the agreements concluded with the
countries of central Europe provide for a less ambitious
degree of association with the Community. And yet,
competition rules have been included since the aim is to
move gradually towards a genuine market economy and later
on to enable these countries to join the European Union if
they wish so.

Lastly, this same philosophy underlies the European Union's
current policy towards the Baltic States, the CIS and the
countries of the Mediterranean basin. In our view, such
agreements must contain competition rules. The scope of
such rules will, of course, have to reflect the degree of
market integration aimed at the particular situation in each
of the countries concerned.

ESTABLISHMENT OF A GLOBAL COMPETITION
POLICY

The approach which the European Union has adopted both
internally and in its agreements with third countriesis unique
in many respects. Nothing similar exists at global level. The
GATT, despite its successes, has tackled only
government-created trade barriers. Nothing has been done to
combat private obstacles to trade. The Havana Charter of
1948 - the predecessor of the GATT did though contain a
chapter on restrictive business practices, but it was never
ratified. Since then, UNCTAD has aso drawn up a Code on
Restrictive Business Practices, but this instrument does not
have binding effect.

| believe the time has now come to ask whether an
international body of rules on competition law ought not to
be drawn up. To my mind, there are several reasons for this.

First of al, the remova of many government-created
obstaclesto trade highlights other barriers even more clearly.
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Despite the progress achieved within the GATT, the degree
of penetration of foreign productsisless pronounced in some
countries than in others. | am convinced that one of the
explanations for this is, without doubt, the existence of
anti-competitive behaviour, which is not penalized
everywhere with the same vigour.

Many discussions have been held in various bodies, whether
academic or public, such asthe OECD, all of which point up
the need for change in this area.

Lastly, the establishment of the future World Trade
Organization will probably provide a framework within
which this question could be examined, especialy since this
institution will have real powers of its own.

It is for this reason that | have set up a group of experts to
discuss this question and prepare an interim report by the
end of the year. Their deliberations and the documents they
produce should serve as a basis for an anaysis which will
have to be carried out first within the Commission and then
with the Member States.

I will not hide from you, even at this preliminary stage in
our discussions, the arduous nature of the problems to be
resolved. The main difficulty stems without doubt from the
fact that competition rules relate to private-sector behaviour.
The adoption of internationa rules in the field of
competition will be fruitlessif effective means are not found
of guaranteeing their application. Such means involve
holding information about firms which are not directly
subject to the obligations laid down in the rules established
a international level. However, | am sure that it will be
possible ultimately to devise appropriate mechanisms
modelled in particular on those operating within the GATT.
This, for me, is a priority if the aim is to create balanced
trade relations at a global level.

CONCLUSIONS

Competition policy is a key element of economic policy.
Furthermore, it alone can guarantee that the market will
operate normally and remain open to outside pressures.

Of course, it involves a certain amount of
straightforwardness since it is not aways easy to attack
behaviour which has been tolerated in the past to varying
degrees. | am thinking, in particular, of the links which may
have developed over along period between a manufacturer
and distributors and which may lead to compartmentalization

of the market. In this respect, the European Union is an
excellent test bed since it provides a successful example of
how the economies of several countries are being integrated.
I am sincerely convinced that the experiment we have
conducted will prove useful elsewhere.

It is of course true that the situation in Japan is quite
different from that of the Union, but we have seen
determined efforts by the JFTC, under the leadership of
Chairman Kogayu, to address both deregulation issues and
the enforcement of competition laws.

Deregulation has been an important priority of the Japanese
Government. However, as the competition rules in Japan do
not cover all economic sectors;

A major concern in deregulation and in the enforcement of
antimonopoly policy must be the approach taken to vertical
restraints. In the European Union, we look at vertical
agreements very closely to ensure that they do not contain
exclusive contractual relationships between a producer and
a distributor, and that no absolute territorial protection for
the distributor is created - both which restrict competition.

This reflects the aim of establishing a genuine internal
market. Accordingly, our competition rules serve both to
protect our economic system and to prevent private obstacles
to trade from replacing the governmental obstacles that have
been gradually removed.

In a globalizing world economy, stronger enforcement
against the negative effects of vertical restraints will lead to
more open markets. If others were to follow the same path
asthe European Union in the field of vertical restraints, such
measures will aso have the same effect and will open up its
markets to competition and will result in increased gains for
the consumer.

Asfar as Japan is concerned, we al know that the Japanese
system does not provide the same remedies for infringements
of the competition laws as does the European Union's. But
despite the differences, | consider that, in both cases, much
of the system depends on awell-equipped and well informed
competition authority and judiciary.

As the efforts by the JFTC under Chairman Kogayu's aegis
begin to bear fruit and as we carry on such atask, we should
see a more level playing field for international commerce
and trade in our globalizing economies. This can only be
welcomed.
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Anti-Trust Rules

Application of Articles 85 & 86 EEC and 65 ECSC
Main developments between 28th July and 31st December 1994

Summary of the most important recent

developments

At the end of December, two new measures were adopted by
the Commission which are of considerable importance for
business.

The first important new measure adopted in December was
the new Form A/B : the form that must be used when
notifying agreements, decisions or practices for exemption
and when applying for negative clearance. The revised
version of the form is the fruit of a long and wide-ranging
consultation process. The origina version, which was
published for comments, would have required al
notifications ('Notifications' is used to refer to notifications
requesting exemption and applications requesting negative
clearance) to submit the same information, irrespective of
whether they were requesting an accelerated procedure (for
co-operative joint ventures), or a normal one (for all other
types of agreements). Following widespread criticism that
this approach resulted in requiring "norma" notifications to
submit too much information, the final version adopts atwo-
part approach.

Companies notifying cooperative joint ventures that involve
structural change, which wish their case to be dealt with by
accel erated treatment, must now provide detailed information
similar to that required by form CO for mergers and
acquisitions (which was also revised at the end of the year -
see below). All other notifications (non joint ventures and
joint ventures that do not require accelerated treatment)
complete the far shorter version of Form A/B. This version
of the Form in fact requires companies to submit
substantially the same information as the previous version of
the Form, albeit in a more user-friendly format.

It is hoped that the new form will reduce regulatory costs to
companies in three ways :

- it should be simplier to complete than the previous
version, as the instructions and questions are more straight-
forward. This should assist companies in limiting the need
for external legal advice when submitting notifications. In
this respect, if companies, especidly SMEs, are
contemplating a notification and need help or advice in
completing the form, please contact DGIV's Information
Officer, who will endeavour to help.

- it is expected that the revision will assist companies to
make clearer, moretargeted notifications, avoiding irrelevant
and unnecessary information, whilst on the other hand
ensuring that they do provide al the information essential for
the Commission to begin its investigations. This should help
the Commission in its continuing effects to dea more
quickly with all types of notifications, and reduce the
occasions where it is obliged to request further information
from the companies concerned once a notification has been
recieved.

- thepossibility has been introduced for the Commission "to
dispense with the obligation to provide particular
information, including documents, requested by Form A/B,
where the Commission considers that such information is not
necessary for the examination of the case" (Article 3(3) of
the implementing Regulation replacing Regulation 27/62).
The purpose of this provision is to alow companies to
contact the Commission where they believe that some of the
information requested in the Form is not relevant or
necessary in their particular case. If the Commission agrees,
the notification will be considered complete notwithstanding
the failure to provide al the details required by the Form. In
recital 7 to the Regulation (see below), one of the ways that
companies can get early guidance in this respect is set out:
"Whereas the Commsion, in appropriate cases, will give the
parties if they so request, an opportunity before the
application or notification to discuss the intended agreement,
decision or practice informally and in strictest confidence."

The Commission Regulation that originally adopted Form
A/B as the obligatory notification form, Regulation 27/62,
has aso been modified. It introduces the following
innovations, many of which were prompted by the sucessful
use of these elements in merger procedures:

- the Regulation introduces the principle that the language
used for the notification becomes the language of the case,
at least vis-avis those that submit the filing. In other words,
letters and communications (such as Article 11 letters and
comfort letters) between the Commission and the party or
parties that submit the notification will be only in the
language in which the notication is submitted. An exception
to this is where the Commission objects to the agreement in
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guestion, and sends a statement of objections. In order to
ensure that the companies concerned have thefullest possible
opportunity to present their defence such documents - as
well as any final decision - have to be in the language of all
the companies concerned.

- the rules defining the effective date at which the
notification takes effect are also clarified and refined, by
Article 4 of the new Regulation. Normally, notifications
become effective on the date they are recieved by the
Commission, or, where sent by registered post, on the date
of the postmark. However, "where the Commission finds that
the information, including documents, contained in the
application or notification isincompletein amaterial respect,
it shall without delay inform the applicant or notifying party
in writing and shall fix an approprite time limit for the
completion of the information. In such cases, the application
or notification shall become effective on the date on which
the complete information is recieved by the Commission”
(Article 4(2)). If the Commission has not informed the
parties that it considers the notification to be incomplete
within one month of its receipt it "shall be deemed to have
become effective on the date of its reciept by the
Commission (Article 4(5))".

Article 4(3) of the Regulation contains further rules
regarding the effective date of notifications, in circumstances
where the Commission recieves information &fter the
notification regarding "material changes in the facts
contained in the application or notification or which the
notifying party knows or ought to have known". Where such
changed circumstances "could have a significant effect on
the appraisal of the case, the Commission may consider the
application or notification as becoming effective on the date
on which the information on the material changesis received
by the Commission”.

The Regulation and Form A/B will enter into force on 1
March 1995. Until that date notifications must be made on
the old form (OJ L336 of 31/12/1993, p. 1). The text of the
new Form will be published shortly in the Official Journal;
those wishing the reference should contact DG [V's
Information Officer.

Second, the revised mandate of the Hearing Officer was
adopted by the Commission in December. Thisinitiative was
discussed in the last issue of the Newsletter. The text has
been published in OJ L330 of 21/12/1994 p. 3.

Findly, in early January, the Commission decided to roll
over the existing block exemption Regulation on patent
licensing agreements for 6 months. This will enable it to
carry out further consultations with industry and its
representatives, and the Member States. Those wishing
further details, please contact Mr. Guttuso (tel. +322-295 11
02).

Regarding individual cases adopted during the last quarter of
1994, the Cement cartel case was certainly the most
important. This means that three mgjor price/quota fixing
cartels were prohibited by the Commission in 1994 - more
than in any single year since Regulation 17 was adopted. In
the Steel Beams casg, fines totalling 100 million ECU were
imposed on 14 companies; in Carton board 19 companies
were fined a total of 132 million ECU, and in the Cement
case a fine of 248 million ECU was imposed on 33
companies.

Thisisaclear indication of the Commission's determination
to deal very harshly with such practices. In order to ensure
that activity in this area is stepped up the Commission has
decided, at the initiative of Commissioner Van Miert, to set
up a Cartel Task Force. This unit - reporting to the Director
General - will deal exclusively with maor cross-border
multi-party cartels. However, it will not be the only unit in
DGIV deding with such matters; the Directorates within
DGIV which have dealt very sucessfully with cartels in the
past will continue to actively investigate such practices.

Another change in the organisation of DGIV was the
abolition of the unit dealing exclusively with cases falling
under the Coal and Steel Treaty : mergers and acquisitions
under Article 66, and anti-competitive agreements under
Article 65. Most of the unit has migrated to the Merger
Task Force, together with Mr. Juan Riviere, who was the
Head of the Coal and Steel Unit, and now heads a new unit
in the MTF. Directorate C will take over responsibility for
implementing Article 65. C-1, headed by Mr. Maurice
Guerrin, will take over the Article 65 cases involving coal,
and C-2, headed by Mr. Paul Malric-Smith, will take over
the Article 65 cases concerning steel. Even though these
ECSC Articles differ from their EC Treaty counter-parts in
terms of text, in substance they are very much the same.
The change in structure thefore aims to ensure that there is
clear coherence between the application of the competition
rules under the two Treaties.

Christopher JONES
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Press releases issued on the most important

developments

Commission imposes fines on a cement
producers' cartel

Acting on an proposal from Mr Karel Van Miert, the
Commission Member with specia responsibility for
competition policy, the Commission today decided to impose
fines on the European Cement Association (Cembureau), 8
national cement associations and 33 European cement
producers for infringements of Article 85 of the EC Treaty
involving their participation from 1983 in a genera
market-sharing agreement, transnational restrictive practices
and restrictive practices relating to exports (market sharing
and exchanges of information). The firms concerned are
based in al the Member States and in some of the EFTA
countries (Norway, Sweden and Switzerland). The
Commission is requiring the participantsto put an immediate
end to the infringements.

The undertakings and associations of undertakings have to
pay the fines within three months. The total (ECU 248
million) is the highest ever imposed (see attached details).

Mr Van Miert said that the fine was justified for the
following reasons: the infringement had gone on for a long
time (since 1983), the cartel was large and affected the bulk
of European production, the acts committed were serious
(market sharing and exchange of information) and the market
was a substantial one (some ECU 7 billion annual turnover
in white and grey cement).

The producers cannot deny that they were perfectly aware
that they were engaging in unlawful activities since, a a
meeting of the European group, the Chairman stated that
"needless to say there will be no minutes of this meeting".

The producers consistently stressed the specific nature of the
market for their products, but such markets are
interdependent since they al overlap, particularly in the
frontier regions. Any action on one market can spill over and
ultimately spread to the most distant markets. It was thus
clearly in order to avoid this knock-on effect that the
producers formed a cartel. Such practices are prohibited
under the Treaty: Community law enforces the principle of
free competition as a natural counterbalance to the freedom
which entrepreneurs enjoy in a market economy.

Citing previous decisions adopted this year by the
Commission (afine of over ECU 100 million on steel beam
producers and a fine of ECU 132 million on cartonboard
producers), Mr Van Miert made it clear that the Commission
would take vigilant action against any practices that run
counter to the spirit of the single market, whether they affect
consumers or the economy in general.

Although it did not detract from the seriousness of the
conduct and the nature of the infringement, the Commission
did, in determining the level of the fines, take account of the
fact that Community firms had during the relevant period
been faced with a sudden surge in cement imports just when
Community industry was having difficulty emerging from the
recession.

THE RELEVANT MARKET

The Community is the world's largest cement producer, with
a production capacity of around 220 million tonnes.
Consumption amounts to 180 million tonnes, and
overcapacity in the industry is exported. Supply is
concentrated, with the five leading European cement groups
(Holderbank, L afarge Coppée, Italcementi-Ciments francais,
Blue Circle and Heidelberger) being also world leaders and
currently controlling almost half of Community supply.

Supply is even more concentrated at national level. In four
Member States, there is only one producer left, while in the
other Member States two or three cement groups dominate
the market.

Although cement works are generaly close to their raw
meaterial sources and to their outlets, since the materials they
handle are heavy, production costs may differ considerably
from one Member State to another. The Commission found
during its investigation that cement may be supplied
profitably even over long distances. Cement supplies are
possible from Germany and Spain to the United Kingdom
and Ireland, while Italian producers are able to cross the
Alps and supply cement in Switzerland. The relevant market
is therefore Europe, made up of an overlapping pattern of
interdependent markets. If the markets were sealed off by
distance, there would be no reason for the behaviour of the
firms as described in the infringement.

THE FINDINGS

The cartel was discovered following lengthy investigations
and surprise inspections carried out by Commission officials
at the various head offices of the undertakings concerned.

Restrictive practices between CEMBUREAU and its
members

In the course of its investigation, the Commission found that
the producers represented within the European organization
Cembureau were engaging in practices designed to
"contribute to the establishment of healthy competition” and
"establish rules of the game amongst themselves so as to
avoid improper competition"”.
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- Cembureau established what was known as the
"Cembureau agreement or principle of not transhipping to
internal European markets'. According to information found
on the premises of the cement producers, this principle was
underpinned by concerted practices involving the exchange
of information on prices. The aim was to reduce price
differences between the various countries so as to remove
any temptation to export and so as to get those producers
who did export to align their prices on those of loca
producers and thus avoid disrupting the market in the
importing country.

At a Cembureau meeting on intra-Community trade, the
members thus discussed the rules of the game which it was
in the interest of all of them to comply with, and one of the
conclusions at another meeting was that "pressure from
inter-member trade had slackened considerably through
improved bilateral contacts. Exports had tended to shrink,
but there was till a threat from outsiders'.

- Community producers agreed to share markets

Exchanges of notes between French and Italian producers
reveal their decision to share the Coéte d'azur market
(notification of prices charged, refusal to supply certain
customers). "A war is pointless. Agreements must be
concluded to avoid conflict".

At severa meetings, the Portuguese and Spanish
producers, represented by their associations, monitored
cement exports between the two countries so as to ensure
that markets were shared. "The parties present, who may be
regarded as the representatives of Spanish and Portuguese
cement producers, expressed their clear support for the
principle that there should be no cement movements from
Spain to Portugal or from Portugal to Spain”.

So as to achieve these ends, the producers exchanged
information and refused to sell to certain customers.

An agreement similarly existed between certain French and
German firms, as a number of documents found by the
Commission on the premises of such firms demonstrate. The
agreement was intended to restrict French supplies to
Germany and German supplies to France. One memo states:
"We clearly expressed the opinion that each party should
remain within its borders'.

- A codlition of cement producers (European Task Force)
was formed in 1986 within Cembureau to deal with the
threat of low-price Greek cement exports to a number of
Member States after the Greeks had lost important markets
in the Middle East. At a series of meetings, the
representatives of several producers devised the "carrot" and
"stick" measures required to prevent Greek cement exports
to other Member States.

At such meetings (the Commission has several sets of
minutes in its possession), numerous items of information
were exchanged. A joint trading company (Interciment) was
set up to absorb Greek cement and prevent it from being
exported to certain markets. The Italian cement producers
took action to have a contract between an Italian consumer

and Greek suppliers broken. European cement producers
concluded cement purchase contracts with Greek producers
in order to curb Greek exports to Europe, and they informed
one another of the quantities which each had purchased and
of the contracts concluded with Greek producers.

Restrictive practices relating to grey-cement exports

A number of large European manufacturers set up
information and coordination bodies such as the European
Cement Export Committee (ECEC) and the European Export
Policy Committee (EPC), which had various aims and
activities: they monitored exports and export forecasts,
compared supply and demand on home and export markets
and exchanged information on prices.

The purpose of these bodies was aso to enforce the home
market rule: their task was thus to channel production
surpluses to third countries, so restricting the scope for
members to sell within the Union. They created a system of
solidarity and monitoring to prevent competitors from
encroaching on home markets within the Union.

Restrictive practices relating to white-cement exports

White-cement producers entered into restrictive practices
involving non-transhipment to home markets and the
channelling of production surpluses to third countries,
exchanging information on their individual production
capacities, sales and prices.

COMMISSION ASSESSMENT

It should be recalled that Article 85(1) of the EC Treaty
prohibits all agreements between undertakings, decisions by
associations of undertakings and concerted practices which
may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion
of competition within the common market, and in particular
those which directly or indirectly fix purchase or selling
prices or any other trading conditions, limit or control
production, markets, technical development, or investment,
and share markets or sources of supply.

In 1983 the Cembureau members concluded an agreement
on non-transhipment to home markets and on the regulation
of sales from one country to another, this being underpinned
by other agreements on the exchange of information, the
practical implementation of which was entrusted to the
parties concerned, through numerous meetings, extracts of
whose minutes the Commission has possession of. Thisisa
concerted practice which has as its object and effect the
compartmentalization of national markets and which is
expressly prohibited by Article 85.

TheCembureaumembersregularly exchangedinformation
on prices. This too is a practice that infringes Article 85,
since its aim was to ensure that all producers would aign
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their prices on the local "price leader" in the event of
cross-frontier sales, thus ensuring that the relevant supplies
did not disrupt the level of prices on the market in another
country.

The single and continuous agreement relating to the
Cembureau Task Force is a clear breach of Article 85
designed to prevent cement imports into the Community
from non-Community countries and to seal off national
markets to the benefit of local producers and the detriment
of consumers.

The decision to set up a joint trading company,
Interciment, similarly constitutes an agreement between
undertakings, prohibited by Article 85. The same applies to
the ECEC, the EPC and the agreement between
white-cement producers.

All these market-sharing agreements between producers in
different Member States constitute concerted practices that
have direct effects on trade between Member States and are
accordingly contrary to Article 85.

THE DECISION

- The 42 undertakings and associations of undertakings are
required to terminate the relevant practices immediately.

- Fines are imposed (see annex to the press release,
available on request). They are payable within three months
of naotification of the decision. The funds will be allocated to
the Community budget.

The basic levels of the fines imposed on the undertakings
and associations of undertakings were set in accordance with
usual practice, applying the provisions laid down under
Community law. Fines can in theory amount to 10% of a
company's total turnover, but calculation is normally based
on the Community turnover in the product concerned. The
level of fines takes account of the seriousness of the
infringement (market sharing and exchanges of information),
its duration (since 1983), the involvement of the
undertakings or associations of undertakings in each of the
practices, and market conditions.

The fines imposed on the associations are flat sums, since
the associations do not have any turnover. The fines are
intended to dissuade trade associations in future from taking
any such initiatives or facilitating such restrictive practices.

1P/94/1108

La Commission adopte un avant-projet de
reglement d'exemption pour les accords de
distribution selective de vehicules automobiles

Sur proposition de M. Karel Van Miert, Membre de la
Commission chargé de la politique de concurrence, le

College a adopté ce jour un avant projet de Reglement de la
Commission concernant |'application de [l'article 85
paragraphe 3 du traité CE a des catégories d'accords de
distribution et de services de ventes et d'aprés-vente de
véhicules automobiles. Ce projet est desting, apres adoption
formelle par la Commission, & se substituer au Reglement
123/85 qui a exempté les accords existants de distribution
exclusive et sélective durant les dix derniéres années et qui
expirera le 30 juin 1995.

Cet avant-projet sera soumis au Comité Consultatif des Etats
membres pour avis et ensuite publié au Journa Officiel pour
recueillir I'avis des différentes parties intéressées. |l sera a
nouveau soumis au Comité consultatif des Etats membres et
adopté formellement par la Commission dans les prochains
mois a l'issue de cette procédure.

Le projet sefonde sur I'expérience et les acquis des dernieres
années et en particulier les plaintes instruites par la
Commission. Il tient compte de I'équilibre nécessaire entre
les intéréts des constructeurs, des distributeurs et des
consommateurs. En proposant un nouveau Reglement
dexemption, la Commission estime que la conclusion
d'accords de distribution exclusifs est bénéfique car ils
favorisent I'établissement d'un rapport de confiance entre les
constructeurs, les distributeurs et |es consommateurs pour un
produit aussi spécifique que les voitures automobiles. Le
projet permet au constructeur d'assurer un bon suivi de son
produit, au distributeur (concessionnaire) de conserver un
lien privilégié avec le producteur et au consommateur de
sappuyer sur le savoir faire et la compétence du
concessionnaire tout en bénéficiant d'une garantie pour son
véhicule dans I'ensemble du réseau distribuant cette marque.
L'exemption proposée accroit la liberté du consommateur
européen dans lamesure ou €elle lui permet de bénéficier des
avantages du marché unique en achetant le véhicule de son
choix ou bon lui semble (car le réglement sanctionne les
comportements portant atteinte a cette liberté). En outre, le
consommateur bénéficiera d'une bonne information car le
réglement autorise la publicité par un concessionnaire hors
du territoire de sa concession.

L esprincipal esmodifications par rapport al'accord précédent
visent quelques objectifs précis tels que I'amélioration du
fonctionnement du marche intérieur, I'équilibre des intéréts
des parties concernées, I'encouragement des relations de
partenariat, la gestion efficace de I'accord CEE/Japon. Elles
concernent notamment;

I'introduction de la possibilité pour un concessionnaire de
distribuer plus d'une marque (multimarquisme), dans des
conditions bien définies,

la fixation consensuelle d'objectifs de vente entre
fabricants et concessionnaires,

la possibilité pour un concessionnaire de se fournir en
pieces de rechange autres que celles du fabricant, si elles
ont le méme niveau de qualité,

I'interdiction de rémunérations différenciées du
concessionnaire en fonction deladestination du véhicule,
la possibilité pour des réparateurs indépendants de
disposer des informations techniques nécessaires pour la
réparation des véhicules,
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une définition plus precise des clauses et comportements
restrictifs non admis qui peuvent faire perdre le bénéfice
de Il'exemption,
la publicité hors du
concessionnaire.

territoire de vente dun

L'accord est prévu pour une durée de 10 ans.

POURQUOI MAINTENIR UN REGLEMENT
D'EXEMPTION ?

La Commission estime qu'elle peut maintenir I'exemption a
I'interdiction des ententes contenue dans l'article 85/1 du
traité, en autorisant les constructeurs automobiles a pratiquer
la distribution sélective, car:

- les automobiles sont des produits techniques de
consommation durable dont I'entretien et la réparation
doivent étre confiés a des spécialistes, n'importe ou et
parfois a l'improviste,

- lacombinaison des services de vente et d'apres vente peut
étre plus économique,

- la concurrence est maintenue entre les réseaux des
différentes marques et méme renforcée entre membres
d'un méme réseau,

- le systeme de distribution réserve un bénéfice aux
consommateurs étant donné que leur mobilité est garantie
dans I'Union.

L'EXPERIENCE ACQUISE

Apres dix années de fonctionnement du Reéglement
d'exemption 123/85 (qui octroie le bénéfice de ladistribution
sélective dans le domaine de I'automobile), la Commission
aprocédé a un bilan détaillé et a une analyse des évolutions
du secteur.

L'automobile est e premier secteur industriel del'Union. Les
ventesse sont dével oppées considérablement. Laconcurrence
entre marques est forte. Les améliorations techniques et en
matiere de sécurité ont été trés importantes. Face a un
secteur relativement concentré dans la construction
automobile, les secteurs de la fabrication des pieces
détachées, de la distribution et de la réparation qui
représentant également un poids économique et un gisement
d'emplois trés importants constituent un réseau de PME sur
I'ensemble du territoire de I'Union. Le marché unique est
reconnu, le consommateur doit en retirer les bienfaits en
profitant des opportunités de choix plus vastes qui lui sont
offertes. La Commission a constaté un développement
important des ventes directes par les constructeurs (sans
passer par les concessionnaires). Enfin, le secteur
professionnel de la réparation indépendante sest développé
dans I'Union.

La Commission est intervenue depuis 1985 a I'égard de
nombreux cas dabus d'application de I'exemption qui
consistaient en particulier en des refus de garanties, d'octroi
de certificats de conformité ou de livraisons de véhicules

pour empécher les concessionnaires de livrer des véhicules
en dehors de leur territoire contractuel.

A la suite d'une plainte du BEUC en 1990, la Commission
a analysé réguliérement les prix pratiqués pour les divers
modéles au sein de la Communauté et les écarts existant
entre ces prix. Le dernier recensement, en Mai 1994, (voir
1P/94/704) fait apparaitre la persistance d'écarts importants
qui sont loin de pouvoir étre entierement imputés aux
fluctuations monétaires (écarts de plus de 20% entre Etats
membres pour 22,5% des modéles européens).

Plusieurs dizaines de dossiers de plaintes formelles sont
actuellement instruits par la Commission ainsi qu'un nombre
élevé de plaintes orales. Elles font apparaitre des refus de
ventes, des refus d'octroi de garanties, une pénalisation des
consommateurs achetant hors de leur Etat membre,
I'interdiction aux equipementiersindépendants de vendre leur
produits dans le réseau du distributeur, I'imposition
unilatérale d'objectifs de ventes irrédisables a des
concessionnaires...

LES ENSEIGNEMENTS

En raison des constatations qu'elle a faites, la Commission
estime qu'un reéquilibrage du Réglement, sans en changer la
philosophie de base, semble étre le seul moyen de corriger
les comportements qui compromettent I'ensemble du
systéme. Le grand nombre de plaintes qu'a recues la
Commission démontre que le Réglement n'a pas offert aux
entreprises intéressées un encadrement juridique fiable. Il
serait vain de miser sur les interventions trés nombreuses et
ponctuelles de la Commission en cas de plaintes pour
meitriser les nombreux problémes dapplication du
Reglement. Par contre une modification de certains articles
du Reglement devrait permettre de mieux encadrer al'avenir
les déficiences et de constituer au bénéfice de toutes les
parties un environnement sir.

Pour préparer les orientations du nouveau reglement, la
Commission a entre autres consulté des représentants des
constructeurs (ACEA, JAMA), des consommateurs (BEUC),
des distributeurs, des fabricants de pieces et des réparateurs
(CECRA, CLEDIPA,FNCAA).

LES PRINCIPALES MODIFICATIONS

- Renforcement de l'indépendance commerciale des
concessionnaires

Afin dassurer une plus grande indépendance des
concessionnaires (qui sont en majorité des PME) a I'égard
des constructeurs, la Commission propose;

d'octroyer au concessionnaire la possibilité de vendre des
produits concurrents (multimarquisme) a condition que ceci
sefasse dans deslocaux distincts, avec une gestion distincte
et qu'aucune confusion ne puisse étre entretenue entre les
marques. Le constructeur peut résilier son contrat s un
concessionnaire  souhaite distribuer d'autres marques, a
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condition que la résiliation se fonde sur des criteres
objectifs. Une procédure d'arbitrage est prévue en cas de
conflit. L'ouverture au multimarquisme devrait permettre au
concessionnaire de bénéficier dune plus grande
indépendance vis-a&vis des constructeurs.

la fixation en commun entre le constructeur et le
concessionnaire d'objectifs de vente fondés sur les ventes
antérieures et les ventes prévisionnelles. Alors
gu'antérieurement ces objectifs de vente étaient
unilatéralement déterminés par le constructeur, dorénavant,
en cas de désaccord entre le constructeur et le
concessionnaire, il est prévu un recours a l'arbitrage.

I'extension de la durée minimae des accords entre
constructeurs et concessionnaires de 4 a5 ans et I'extension

du déla de résliation de 1 & 2 ans pour assurer une
meilleure protection des investissements  des
concessionnaires,

I'identification declausesanticoncurrentielles(noires) dont
la présence dans le contrat entraine la perte de I'exemption
(par exemple lorsque le contrat couvre des produits ou
services non prévus par le reglement d'exemption, des
restrictions d'achats, une rémunération calculée en fonction
du lieu de destination...).

le concessionnaire peut pratiquer le type de transaction
qu'il souhaite (leasing, crédit-bail) pour les véhicules neufs
maisni lui, ni le constructeur ne peuvent approvisionner des
revendeurs ne faisant pas partie du réseau. C'est pourquoi le
nouveau projet propose une définition de la revente qui
couvre également les transactions qui tout en n‘ayant pas la
qualification de vente, constituent en réalité des opérations
assimilables a une vente.

- Amélioration de I'acces au marché pour les fabricants de
pieces détachées et pour les réparateurs indépendants.

Le reglement protege désormais mieux le droit des
concessionnaires desapprovisionner aupresdesfournisseurs
indépendants de pieces détachées qui atteignent un niveau
de qualité éguivalant aux produits contractuels, ainsi que le
droit pour ces fournisseurs d'apposer leurs marques.

Le projet de Réglement prévoit que le constructeur peut
fournir les informations pertinentes aux réparateurs
indépendants qualifiés afin de leur permettre d'effectuer les
réparations.

- Accroitre les possibilités de choix des consommateurs
conformément aux principes du Marché Unique.

En définitive plusieurs des modifications mentionnées
ci-dessus ont également pour résultat d'augmenter les
possibilités de choix des consommateurs.

Certaines pratiques typiques destinées a empécher les
importations  paraléles, telles que la rémunération
différenciée des concessionnaires par les constructeurs en
fonction du lieu de destination du véhicule sont désormais
interdites.

Le concessionnaire peut faire de la publicité a |'extérieur
du territoire qui lui a été concédé (la publicité ne peut
revétir la forme de lettre personnelle aux consommateurs).

Dans I'évaluation permanente de I'application du
reglement, la Commission recueillera 'avis des différents
milieux concernés, y  compris les organisations de
consommateurs.

En présentant ce texte au College, le Commissaire Van Miert
a souligné les efforts de conciliation déployés depuis
plusieurs mois pour obtenir un projet équilibré.

"L'intérét bien compris des partenaires est d'établir un climat
de confiance alors que la crédibilité de I'exemption était
entachée par certaines lacunes du premier réglement et par
le comportement de certains opérateurs. Laraison conseillait
de tirer profit de maniére équilibrée de |'expérience acquise.
La durée de I'accord permet d'assurer un cadre de référence
stable et d'accroitre la sécurité juridique des parties
concernées. L esinnovationsimportantes permettent de mieux
équilibrer les relations entre fabricants et concessionnaires
tout en tenant compte des exigences de stahilité de
I'application de I'accord avec le Japon. La politique de
concurrence bien appliquée et acceptée est un garant de
I'efficacité économique au profit des entreprises et des
consommateurs de I'Union". P/94/54

La Commission approuve des transactions entre
BT et MCI dans le secteur des

telecommunications dans le cadre des regles de
la concurrence du Traite et de I'Accord sur I'EEE

At the proposal of Mr. Van Miert, Commissioner in charge
of competition policy, the Commission has taken its first
formal decision regarding one of the global strategic
aliances which are developing in the telecommunications
area. The aliance involves British Telecommunications plc.
(BT) of the United Kingdom and MCI of the United States.
The notified operation comprises two main transactions:

1. BT is to take a 20 % stake in MCI, worth $ 4.3 hillion.
By so doing, BT will become the largest single shareholder
in MCI, with proportionate board representation and investor
protection. Several provisions have however been included
in the relevant agreements to impede BT from controlling or
influencing MCI.

2. the creation of ajoint venture company, Concert, formerly
known as Newco, for the provision of enhanced and
value-added globa telecommunications services to
multinational (or large regional) companies. The Parties will
contribute their existing non- correspondent international
network facilities and Syncordia, BT's existing outsourcing
business, to Concert.

Concert is expected to offer a portfolio of global products
included in 6 categories of service offerings. Those global
products will originally be based on a blend of existing
products of the parent companies.
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The 6 categories are the following :

* data services : low speed packet, high speed packet and
frame relay services, pre-provisioned, managed and circuit
switched bandwidth,

* value-added application services : value added messaging
and video conferencing services,

* traveller services : global calling card services,

* intelligent network services,

* other services : Integrated VSAT network services,

* global outsourcing that will allow the distributor to offer
its customers the ability to transfer responsibility and
ownership of their global networks to either the distributor
or Newco. In this respect, Newco will be able to integrate
within its own offering third party products already owned
by customers that they want to keep.

Given the needs of big companies to link locations
geographically dispersed over the world (that means also
providing broad coverage of delivery capacity andin-country
support), those products must be global in nature and
respond to a very particular set of requirements.

In addition, in the framework of Concert, the parties will
rationalise  their respective holdings in other
telecommunications operators (TO) and groupings in the
world. In this respect, MCI has already acquired most of
BT's existing business in North America, and has withdrawn
from the Infonet consortium.

This very complex operation was first notified as a
concentration under the Merger Control Regulation.
However, the Commission having concluded in September
1993 that none of the transactions notified constituted a
concentration, the notification was converted into a
notification for negative clearance and/or exemption under
Regulation 17/62 (see IP(93) 757).

The decision is one of the first where the Commission has
applied both Article 85 of the EC Treaty and Article 53 of
the European Economic Area (EEA) Agreement. It contains
different elements:

1. Some are not faling under article 85, the Commission
finds that there are no grounds for action.

- The acquisition by BT of a 20% stake in MCI. After a
careful study of the way in which the transaction has been
built up and of the market context of the case, the
Commission finds that there is no risk that this acquisition
may result in the competitive behaviour of the parties being
coordinated or influenced (the investment agreement has
been drafted in such a way that BT does not have the
possibility to seek to control or influence MCI)

- Those parts of the two transactions affecting only the
Americas (North and South). Given the current state of
development of the overall market for telecommunications,
the dtipulations affecting only the Americas, will not at
present produce any appreciable effect in the EEA.

- Other provisons in the agreements, namely a
non-compete obligation on BT and MCI as regards the

activities to be undertaken by Concert and an obligation on
BT and MCI, as exclusive distributors of Concert's services,
to obtain from Concert al of their requirements for global
telecommunications services. The Commission finds that
these provisions are ancillary to the creation and successful
initial operation of Concert.

2. Some are not falling under Article 85 and are benefiting
of an Exemption under both Article 85(3) of the EC Treaty
and Article 53(3) of the EEA Agreement

- The creation of Concert is found to restrict competition
because BT and MCI are, and for the foreseeabl e future will
continue to be, at least potential competitors not only in the
overall market for telecommunications, but also in the
enhanced and vaue-added globa telecommunications
services segment of that market to be addressed by Concert.

However, the Commission has concluded that Concert
satisfies the conditions for receiving an individual exemption
(the provision of basic correspondent services through
Concert is not covered by the decision), which will apply
until 16 November 2000.

In particular, Concert is going to more quickly develop and
offer to customers a set of new globa services of a more
advanced nature than either BT or MCI would be capable of
providing aone under their existing technologies. By
creating Concert, each parent will also substantially reduce
the costs and risks inherently associated with the offering of
such services at the scale and with the particular features
required by multinationals and other big international users.
In addition, the services are going to be offered on an end-
to-end and seamless basis. The Commission considersthisto
be a genuine advantage over existing international services
that are provided by interconnecting incompatible national
networks, because the result of the combined network thus
created is as strong as its weakest link, so that the services
provided, and their features, are those supported by the |east
performant network involved.

- Other provisions of the agreements, namely the
appointment of BT as exclusive distributor of Concert within
the EEA and a provision intended to dissuade MCI from
entering some sectors of the telecommunications market of
the EEA not to be addressed by Concert, are aso found
restrict competition as both provisions tend to isolate the
entire EEA from competition by companies located outside
the EEA. Although a number of arguments were given by
BT and MCI to justify those provisions, an exemption could
only been granted by the Commission once assurances were
received that, despite the appointment of BT as exclusive
distributor in the EEA, any user in the EEA can obtain
Concert's services through MCI instead of BT, and once the
parties amended the dissuasive provision on MCI so that it
only will last for 5 yearsin so far asthe territory of the EEA
is concerned.

In its assessment of this strategic alliance, asreflected in the
decision, particular attention has been paid by the
Commission to the evolving nature of the
telecommunications market resulting from the quick
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convergence of telecommunications and information
technology, from the gradual process of liberalization of
telecommunications in the Community and from the
significant third party increasing competition as well as the
important bargaining power of the purchasers. In addition,
the decision is a clear reflection of the stated aim of the
Commission of furthering beneficial forms of cooperation
between TOs while ensuring that the competition rules of the
EC are observed. 1P/94/767

La Commission decide d'interdire le Transatlantic
Agreement (TAA)

Sur proposition du Commissaire Van Miert, la Commission
a décidé ce jour dinterdire le TAA. Cet accord ne remplit
pas les conditions nécessaires pour bénéficier del'exemption
de groupe prévue pour les conférences maritimes. |l ne peut
pas bénéficier non plus d'une exemption individuelle au titre
del'article 85 (3), car il n'apporte pas de bénéfices suffisants
aux utilisateurs.

Le TAA avait été notifié ala Commission en aolt 1992. Cet
accord regroupe 15 compagnies maritimes de ligne (voir en
annexe). Les membres du TAA opérent sur le marché du
transport maritime de ligne par containers entre les ports de
la cote Ouest de I'Europe, situés entre Bayonne et le Cap
Nord, et les ports de la cote Est des Etats-Unis. lls
détiennent environ 80 % de ce marché et environ 70 % du
marché des transports de ligne par containers entre I'Europe
et les Etats-Unis (y inclus I'acceés au territoire des Etats-Unis
par les ports canadiens).

Le TAA prévoit que ses membres prennent en commun des
décisions dans des domaines tels que les prix, les conditions
de transport et les capacités.

Les membres du TAA établissent des tarifs tant pour le
segment maritime que pour le segment terrestre et ils
publient en commun ces deux types de tarifs.

Les contrats de services conclus par les membres du TAA

doivent obéir a certaines regles, en particulier :

- ladurée des contrats ne doit pas étre supérieure a un an,

- aucun contrat ne peut étre signé pour des volumes annuels
inférieurs a 200 containers de 20 TEUs ("Twenty Foot
Equivalant Units).

Tous les membres du TAA participent a un programme de
gestion des capacités qui n'est mis en oeuvre que dans le
sens Europe/Etats-Unis. L'objectif de ce programme est de
limiter I'offre de transport sur le marché sans réduire les
capacités réelles des armateurs.

A la suite du dépot de nombreuses plaintes dindustriels
exportant aux Etats-Uniset d'organi sations représentativesde
chargeurs, la Commission a établi que certaines pratiques
mises en oeuvre par les membres du TAA violaient les

regles de concurrence. Ces prati ques consi stai ent notamment

en:

- une structure tarifaire a double niveau entre les anciens
membres de conférences d'une part et les membres
indépendants du TAA d'autre part ,

- un programme de gel artificiel d'une partie des capacités
disponibles sur les navires,

- une entente sur les prix des services de transport sur le
segment terrestre (en cas de transport combiné).

Gréace a cet accord qui porte sur une part importante du trafic
et a la conjonction des accords de prix et de capacités, les
membres du TAA ont été en mesure d'imposer des hausses
de prix trés importantes en 1993 et en 1994 . La hausse des
prix découlant du gel des capacités dans le seul sens
Europe/Etats-Unis aartificiellement pénalisé les exportateurs
européens.

Les pratiques couvertes par le TAA n'entrent pas dans le
champ de I'exemption par catégories des conférences
maritimes. En effet:

- les accords concomitants de fixation de prix et de
limitation de capacités ne sont pas autorisés dans le cadre
de I'exemption de groupe sur les conférences maritimes,

- dautre part, le TAA ne prévoit pas des taux uniques de
frét pour le transport de marchandises. Or, les membres
d'une conférence ont |'obligation