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Inability to Pay — First cases and practical experiences

by Philip Kienapfel and Geert Wils (%)

1. Introduction

In the Heat Stabilisers decision the Commission ac-
cepted a claim for inability to pay (hereinafter ITP’)
under point 35 of the 2006 Fining Guidelines and
significantly reduced the fine of one company in
view of its difficult financial situation. The Com-
mission had rejected I'TP claims in all previous cas-
es. Subsequent to Heat Stabilisers, the Commission
reduced companies’ fines on the basis of ITP in
three more decisions, namely Bathroom Fittings, Pre-
stressing Steel and Animal Feed Phosphates. These ITP
claims were accepted in the midst of an economic
and financial crisis of unprecedented magnitude in
the history of EU antitrust enforcement.

The purpose of this article is to discuss the I'TP
provision in the context of the 2006 Fining Guide-
lines as well as to describe its legal background and
implementation in light of recent Commission deci-
sions. It should however be emphasised that I'TP as-
sessments continue to be refined with each case and
the application of point 35 is an evolving process.

2. A difficult balance between
deterrence and the social cost of
bankruptcy

According to point 35 of the 2006 Guidelines the
Commission may ‘7z exceptional cases. . .take account of
a company’s inability to pay in a specific social and economic
context’ provided that the fine ‘wonld irretrievably jeopard-
ise the economic viability of the undertaking concerned and
canse its assets to lose all their value.’ The thresholds to
be met by companies in order to qualify for a re-
duction under point 35 (and its predecessor under
the 1998 Fining Guidelines) have traditionally been
high. The wording of point 35 makes it clear that
ITP reductions will only be granted exceptionally
and this restrictive approach has been confirmed by
the Commission’s practice. There are a number of
reasons why I'TP reductions should be limited to the
very minimum.

Deterrence is a primary objective of the Commis-
sion’s fining policy. () Point 4 of the 2006 Guide-
lines states that ‘fines should have a sufficient deterrent

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() See, eg., Case C-289/04 P - Showa Denko v Commission,
[2006] ECR I-5859 para. 16.

¢ffect, not only to sanction the undertakings concerned (specific
deterrence) but also in order to deter other undertakings from
engaging in, or continuing bebavionr that is contrary to Arti-
cles [107 and 102 TEEU] (general deterrence)’. Any de-
viation from the level of deterrent fines can distort
the attitude of firms in the sense of making it more
attractive for them to commit an infringement. With
the exception of certain defined mitigating factors
as well as reductions granted under the leniency and
settlement notices, reducing the fine amount below
the deterrent level risks leading to under-enforce-
ment in the area of antitrust. Indeed, a likely adverse
effect of a generous I'TP policy would be an overall
reduction of consumer welfare due to companies’
perception of increased opportunity for avoiding or
reducing fines.

Furthermore, despite the significant fines imposed
in recent years, the Commission’s fines rarely reach
a level that would jeopardise a company’s existence
and accordingly require downward adjustment. In
particular, the 10% cap under Article 23(2) of Reg-
ulation 1/2003 normally ensutes that fines are not
excessive since it aims to protect companies against
fines ‘which could destroy them commercially. () The no-
tion that companies are generally able to absorb fines
amounting to 10% of their turnover has been con-
firmed during the almost 50 years of application of
Regulation 17/62 and Regulation 1/2003. Point 35
therefore normally only comes into play as an #/tima
ratio in those few instances where this may not be the
case. ()

It must also be borne in mind that the Commission
has in principle no legal obligation to take into ac-
count the financial situation of a company when
setting fines since the fact that a fine brings about
the insolvency or liquidation of a company is not
prohibited by Community law. (°) In fact, it would
be misleading to consider that the market structure
resulting from a cartel should act as a reference.
Some of the market players that are only viable at

() Case T-71/03 etc., Tokai Carbon etc. v Commission, [2005]
ECR II-10, para 389.

() While I'TP reductions may also be granted to compa-
nies whose fine remains below the 10% cap, reductions
have in the four decisions to date been granted to mono-
product companies or companies with a limited product
portfolio that were of relatively small size and whose fine
reached the 10% cap.

() Case T-25/05, KME Germany ete. v Commission, judgment of
19 May 2010, para. 167 (not yet reported); Case T-62/02,
Union Pigments v Commission, [2005] ECR 11-5057, para. 177.
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cartelised price levels may naturally exit to restore
the market structure that would have emerged with-
out the cartel, leaving only those players that are
efficient enough to be viable at competitive price
levels. It would thus be paradoxical for the Commis-
sion to be obliged to preserve the cartelised market
structure. While the Commission has decided to go
beyond its legal obligation and to take a company’s
financial situation into account under point 35, it
will only do so under certain, very narrowly defined
circumstances.

Moreover, the EU Courts have repeatedly empha-
sised that fine reductions granted in view of the
precarious financial situation of a company risk
conferring ‘unjustified competitive advantages to undertak-
ings least well adapted to the market conditions. (°) Indeed,
one of the adverse consequences of ITP is that fine
reductions are more likely to be granted to com-
panies that are inefficient, badly managed or over-
leveraged whereas soundly managed companies in
good financial health have little chance of seeing
their fines reduced.

ITP can also exacerbate opportunistic behaviour of
companies. The prospect of a fine reduction may
incentivise companies to exploit their informational
advantage with regard to their current and future
ability to pay a fine by artificially creating conditions
of insufficient liquidity and distress.

In conclusion, the application of point 35 is a cor-
rective measure that carries the risk of severe draw-
backs for consumers in both the short and the long
run. The Commission’s I'TP policy therefore has to
carefully balance two opposing objectives. On the
one hand, the Commission has to maintain a suf-
ficiently deterrent level of fines — a key instrument
to ensure competitive markets and enhance con-
sumer welfare — while, on the other hand, it has to
avoid social costs due to bankruptcies of the com-
panies fined. It is only when the social cost of bank-
ruptcey is significant enough, as it arguably has been
in the midst of the crisis, that it might counterbal-
ance the drawback of granting a reduction in fines.

3. The Commission’s ITP practice under
the 1998 and 2006 Fining Guidelines

Under point 5(b) of the 1998 Fining Guidelines, ac-
count was to be taken, ‘depending on the circumstances’,
of a company’s ‘real ability to pay in a specific social
context.” This assessment was to be made after the
fine calculation had been carried out, ze. after ap-
plication of the 10% cap and reductions under the
leniency notice. As mentioned earlier, no I'TP reduc-
tion was granted under the 1998 Fining Guidelines.

() See, e.g, Case C-328/05 P, SGL Carbon v Commission, [2007]
ECR 1-3921, para. 100.

The Commission’s main reason for rejecting an I'TP
application was that the company’s financial situa-
tion was not sufficiently critical to warrant a reduc-
tion (") but it also took account of insufficient evi-
dence put forward by the company (¥) and/or the
lack of a specific social context. () In two of the
three Graphite cases, the Commission rejected the
ITP application of SGL Carbon under point 5(b)
but granted a reduction of 33% to take account of
the company’s precarious financial situation in com-
bination with the fact that a fine had been recently
imposed on the same company. (") Point 5(b) of the
1998 Fining Guidelines also provided that the Com-
mission could take into account ‘a specific economic
context’. The economic context constituted a ‘stand-
alone’ ground for reduction which was applied in
the French beef case when the Commission granted
a reduction of 60% in light of the mad cow disease
affecting the beef sector at the time. (') Under the
2006 Fining Guidelines, the economic context con-
stitutes one of the elements of the ITP test under
point 35.

The 2006 Fining Guidelines further clarify the con-
ditions for I'TP and provide for more transparency
for companies, taking into account Commission
experience and Court case law under the previous
Guidelines. Point 35 lists five conditions to be met
in order for a company to qualify for full or par-
tial reduction of a fine, namely (i) an I'TP request
by the company, (ii) a risk of bankruptcy, (iii) cau-
sality between the risk of bankruptcy and the fine,
(iv) loss of asset value and (v) a specific social and
economic context. These conditions, some of which
are closely intertwined, will be discussed in detail be-
low in light of recent cases.

The number of ITP applications under the 2006
Fining Guidelines has increased from zero in 2007
(three decisions), nine in both 2008 (seven decisions)
and 2009 (seven decisions), to 25 in 2010 (five deci-
sions to date). The Commission has in parallel inten-
sified its ITP review, further developed its methodol-
ogy for assessing these claims and devoted additional

() See, e.g, Commission decision of 19 September 2007,
COMP/39168 — Fasteners, paras. 688 ¢t seq.; Commission
decision of 20 September 2006, COMP/38121 — Fittings,
paras. 871 et seq.; Commission decision of 3 September
2004, COMP/38069 — Copper plumbing tubes, paras. 816
et seq.

(* See, eg., Commission decision of 19 September 2007,
COMP/39168 — Fasteners, paras. 681 et seq.

() See, ¢.g, Commission decision of 3 September 2004,
COMP/38069 — Copper pluntbing tubes, para. 833.

(Y Commission decision of 17 December 2002,
COMP/37667 — Specialty Graphite, paras. 556 et seq.; Com-
mission decision of 3 December 2003, COMP/38359 —
LElectrical and mechanical carbon and graphite products, paras. 358
et seq.

(") Commission decision of 2 April 2003, COMP/38279 —

French beef, paras. 180 ef seq.
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resources to the task of examining I'TP requests. As
mentioned earlier, in Heat Stabilisers the Commis-
sion for the first time granted an I'TP reduction of
around 95% to a company under point 35. A few
months later the Commission reduced fines for five
companies in Bathroom Fittings (three companies by
50 %, two by 25 %), for three companies in Prestress-
ing Steel (by 25%, 50% and 75 % respectively) and
for one company in Awnimal Feed Phosphates (by 70 %).
To date, the Commission has granted I'TP reductions
to ten companies under point 35 of the 2006 Fining
Guidelines in 20 decisions. In comparison, the Com-
mission had granted no ITP reductions and only two
reductions taking into account the financial situation
of a company in more than 80 decisions adopted
under the 1998 Fining Guidelines. All successtul I'TP
applicants to date have been relatively small compa-
nies, almost all of them mono-product companies
and the fine in each case was capped at 10 % of their
turnover. It should be noted in this context that the
10% turnover cap has in practice led to much big-
ger fine cuts than reductions granted under point 35.
In those decisions where the fines reached the 10 %
cap for a large number of companies (Bathroom Fit-
tings, Prestressing Steel), the application of the cap led
to significant fine reductions in absolute amounts
whereas the adjustments on I'TP grounds were small
in comparison. This illustrates that the 10 % turn-
over cap successfully operates as the main instru-
ment for protecting companies from bankruptcy,
even in times of severe economic crisis.

4. The conditions of ITP under point 35
of the 2006 Fining Guidelines

4.1. Company’s request

Point 35 requires a request by the company, Ze. the
Commission does not carry out I'TP assessments ex
officio. ('*) While the request does not immediately
need to be accompanied by supporting evidence,
the Commission will ask for ample and detailed fi-
nancial information in due course. The assessment
of the financial situation is carried out for all com-
panies close to the time of adoption of the decision
and on the basis of up-to-date information, irre-
spective of when the request was submitted.

4.2. Risk of bankruptcy

At the heart of the ITP analysis is the question
whether the fine would irretrievably jeopardise the
economic viability of the company. To answer this
question, a large amount of financial data is needed.
The Commission, by way of standardised requests

(") The company has to “nvoke’ its inability to pay (see,
e.g., Case T-62/02, Union Pigments v Commission, [2005] ECR
11-5057, para. 176).

for information, obtains the company’s financial
statements (annual reports: balance sheet, income
statement, statement of changes in equity, cash-flow
statement and notes) in respect of (usually the last
tive) previous financial years, as well as projections
for the current year and the next two years. In ad-
dition, the Commission takes into account relations
with outside financial partners such as banks, on the
basis of copies of contracts concluded with those
partners, in order to assess the company’s access to
finance and, in particular, the scope of any undrawn
credit facilities they may have. (**) The Commission
also includes in its analysis the relations with share-
holders as well as the ability of those shareholders
to assist the companies concerned financially. By
analogy with the assessment of ‘serious and irrepa-
rable harm’ in the context of interim measures, the
Commission bases its assessment of a company’s
ability to pay on the financial situation of the group
as a whole. This includes in particular the company’s
shareholders, irrespective of whether they have been
found liable for the infringement. (**) The Commis-
sion may also take into account the financial ability
of minority shareholders to give assistance. (**) The
Commission’s analysis examines the equity and prof-
itability of the companies, their solvency, liquidity
and cash flow, to evaluate the risk of bankruptcy.
The analysis is both prospective and retrospective but
with a focus on the present and immediate future of
the company. The analysis is of a dynamic nature and
takes into account the consistency of data submitted
for the company’s past and projected future perform-
ance. The analysis also extends to possible restructu-
ing plans and the progress made with them.

The Commission relies on information provided by
the company and/or by its shareholders. Full dis-
closure and prompt delivery of the information re-
quested are therefore essential for I'TP assessments.
Since the burden of proof for establishing the al-
leged critical financial situation is on the company,
any refusal to supply relevant information may lead
to rejection of the I'TP request. (*°) As mentioned
earlier, the Commission will carefully compare the
company’s projections for the future with its past
performance and assess the consistency of the
data. ('") In this respect, audited financial data or

() Undrawn bank facilities are not included in the balance
sheet.

(") Case C-335/99 P(R), HFB v Commission, [1999] ECR
1-8705, paras. 61-62; Case C-364/99 P(R) DSR-Senator
Lines v Commission [1999] ECR 1-8733, para. 49.

(®) Case T-410/09 R, Almamet v Commission, order of
7 May 2010, para. 57 (not yet reported).

(*%) See, e.g., Case T-64/02, Heubach GmbH v Commission, [2005]
ECR 11-5137, para. 164.

(") Attempts to mislead the Commission by, e.g, providing
incorrect information may result in the application of an
aggravating circumstance or in the imposition of a sepa-
rate fine pursuant to Article 23(1) of Regulation 1/2003.
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prospects already approved by the board are of
greater evidentiary value. There have been instances
where companies that had not made provision for
a potential fine invoked the adverse consequences
that the fine would have for them because their
‘surprised’ banks would cut credit lines, thus caus-
ing liquidity problems. However, it is the company’s
responsibility to inform stakeholders such as banks
and others of the possible imposition of a fine in
a timely manner, ze. following receipt of a state-
ment of objections. The inclusion of an accounting
provision for the potential fine amount would also
seem appropriate after receipt of the statement of
objections. Although accounting provisions do not
guarantee the availability of liquid assets to pay the
fine, they constitute an important first step in alert-
ing stakeholders and in reducing profit available for
dividends and taxes. Finally, it should be noted that
the Commission will look very closely at measures
that financially weaken a company during the period
preceding adoption of the decision, in particular
following the sending of the statement of objec-
tions. Without there being a need to prove intent to
avoid paying a fine, the Commission may take into
consideration conscious decisions of the company
or its shareholders that weaken the company’s abil-
ity to pay; such considerations may contribute to the
rejection of an I'TP request.

The Commission’s financial analysis is summarised
in the decision, so as to allow each company to re-
view the individual motivation applicable to its I'TP
application. The information regarding the financial
situation of each company is highly sensitive and
confidential vis-a-vis the other parties (**) but the de-
cision notified to the parties will normally disclose
the identity of those companies whose I'TP applica-
tions were accepted or rejected.

4.3. Causal link between the risk of
bankruptcy and the fine

The text of point 35 requires a causal link between
the fine on the one hand and the financial distress
(i.e. risk of bankruptcy) of the company on the other
(‘imposition of the fine...would irretrievably jeopardise. ..’).

In parallel with the assessment of the company’s fi-
nancial situation with and without a fine, the Com-
mission analyses any indications pointing to the ab-
sence of a causal link. Causality may be lacking, e.g.
(i) if the company’s financial distress has been delib-
erately brought about, (ii) where the company is in
such serious financial distress that it would go bank-
rupt even without the fine or (iii) where the fine is
very small in comparison with the overall turnover
and assets of the company, in which case the fine

(") Article 28 of Regulation 1/2003.

cannot be considered to have a decisive impact on
the company’s financial situation.

4.4. Loss of asset value

According to point 35, a fine reduction may be
granted if the fine would ‘cause [the company’s]
assets to lose all their value’ This language originates
from Court case law, according to which the fact
that a company is liquidated in its existing legal
form and hence may adversely affect the financial
interests of the owners, investors or shareholders,
is not incompatible with Community law since ¢
does not mean that the personal, tangible and intangible ele-
ments represented by the undertaking would also lose their
value’ (**) In other words, not the legal existence of
a company or its owners’ financial interests should
be protected but the value of the company’s assets
as such, including e.g. production facilities and em-
ployees. The judgments (and point 35) reflect the
fact that the primary focus of modern insolvency/
bankruptcy legislation no longer rests on the lig-
uidation and elimination of insolvent companies
but aims to ‘turn around’ and continue their busi-
ness as a going concern. Bankruptcy or insolvency
therefore does not automatically result in asset loss,
which must instead be assessed on a case-by-case
basis.

The Commission — contrary to the wording of
point 35 — does not require a ‘total’ asset loss. Such
literal interpretation of point 35 would likely lead
to the systematic rejection of all ITP claims. Assets
rarely lose ‘al/ their value’ since they normally retain
a certain operational and resale value even in the
case of bankruptcy or liquidation. A ‘significant’
asset loss is sufficient. (*) In principle, it is for the
company to demonstrate that in the case of in-
solvency or bankruptcy, the company or its assets
would be unlikely to continue as a going concern
and hence its assets would exit the market, stand
idle, be dismantled or be sold at discounted prices.
In practice, the Commission undertakes a forward-
looking analysis on the basis of the available evi-
dence and assesses whether there are credible al-
ternatives for the company to continue its business
as a going concern ‘within a reasonably short period of
time’ (e.g. an acquisition by a financially strong buyer
that continues the business without significant job
cuts). In the absence of such alternatives, there is
normally ‘a sufficiently high risk’ that the company’s

assets would lose a significant patt of their value. (*')

(") See, e, Case T-62/02, Union Pigments v Commission, [2005]
ECR 11-5057, para. 177.

(") Press telease IP/10/790 of 23 June 2010 (Bathroom Fittings).

(") See, eg., the recent Bathroom Fittings and Pre-stressing steel
decisions (not yet published).
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4.5. Specific social and economic context

The specific social context and the specific econom-
ic context are closely intertwined since the econom-
ic situation will, for example, be a relevant factor
when assessing the possible social consequences of
a company’s bankruptcy.

The social context already formed part of the I'TP
test under the 1998 Fining Guidelines. It continues
to be an important element of ITP under the 2006
Fining Guidelines since one of the main objectives
of ITP is to prevent negative social consequences
resulting from the disappearance of a company. Un-
der the 1998 Fining Guidelines the Commission as-
sessed in particular the risk of job losses as a result
of a fine. This was confirmed by the EU Courts,
which have considered in this respect ‘#he consequences
which payment of the fine would have, in particular, by lead-
ing to an increase in unemployment or deterioration in the eco-
nomic sectors upstream and downstream of the undertaking
concerned.” (%) 1t is for the company to produce infor-
mation which allows the Commission to assess the
specific social context. (*) The burden of proof is
also on the company to demonstrate that the alleged
adverse effects (eg. redundancies) will be caused by
the fine and not by other circumstances. (*) The like-
lihood of an increase in permanent unemployment
and the resultant social consequences have been the
focus of the Commission’s assessment of a specific
social context in recent cases under the 2006 Fining
Guidelines. The Commission examines in particular
whether the company’s bankruptcy would lead to
redundancies in view of, e.g., its individual situation
(eg. restructuring plans), but also given the economic
situation in the sector concerned and the economic
situation in the region or country where the compa-
ny is located. The current economic crisis with high

(* See, e.g, Case C-308/04 P, SGL. Carbon AG v Commission,
[2006] ECR 1-5977, para. 106; Case T-236/01 etc., Tokai
Carbon v Commission, [2004] ECR 11-1181, para. 371 and
Case T-62/02, Union Pigments v Commission, [2005] ECR
11-5057, para. 176.

(*®) Case T-62/02, Union Pigments v Commission, [2005] ECR
11-5057, para. 176.

(% Case 'T-25/05, KME Germany etc. v Commission, judgment of
19 May 2010, para. 170 (not yet reported).

unemployment rates in many countries renders the
existence of a specific social context more likely.

When examining the specific economic context the
Commission assesses in particular the economic situ-
ation of the sector concerned. (*) Elements that may
be relevant for a finding of specific economic con-
text include, e.g., overcapacity, falling prices, falling
demand or other negative economic indicators. The
Commission also takes into account the impact of
a general economic crisis on the sector concerned and
on the companies affected. In this respect, the Com-
mission considered, e.g. in Bathroom Fittings and Pre-
stressing Steel, that companies in those industries were
experiencing severe difficulties resulting from dys-
functional credit markets at the height of the crisis.

5. Conclusion

ITP is a corrective measure that carries risks of severe
drawbacks for consumers’ welfare in both the short
and the long run. Given these adverse effects, the #/-
tima ratio nature of this measure must be emphasised.
ITP reductions will continue to be granted only on
a very exceptional basis and after a careful review of
the stringent conditions set forth under point 35 of
the 2006 Fining Guidelines. Ten companies have ben-
efited from ITP reductions to date. The Commission
has refined its methodology, further expanded and
standardised its requests for information and devoted
substantial resources to dealing with ITP claims. These
measures reflect the importance that the Commission
attaches to assessment of the financial situation of
companies in distress and illustrate the considerable
efforts made by the Commission to strike the right
balance between its antitrust enforcement mandate
and the need to avoid severe social costs that may re-
sult from companies’ bankruptcies triggered by fines.

(*) This was also the case under the 1998 Fining Guidelines.

In FNCBV/] the General Court confirmed that the Com-
mission had been correct when reducing the fine by 60 %
in view of the specific economic context, given that the
beef sector was marked by a serious crisis following the
mad cow disease outbreak (Cases T-217/03 and T-245/03,
FENCBV and others. v Commission, |2006] ECR 11-4987,
para 351; the General Court increased the reduction to
70 %).
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The Commission’s GDF and E.ON Gas decisions concerning long-term

capacity bookings

Use of own infrastructure as possible abuse under Article 102 TFEU

by Ricardo Cardoso, Sandra Kijewski, Oliver Koch, Patrick Lindberg and Karoly Nagy (*)

1. Introduction

The Commission’s commitment decisions of Decem-
ber 2009 and May 2010 in the GDF and E.ON Gas
cases dealt with foreclosure concerns on the French
and German gas markets. Both cases are noteworthy
in several respects: not only are they part of a re-
markable series of energy antitrust decisions adopted
under Article 102 TFEU in the wake of the Energy
Sector Inquiry (%) (nine major energy decisions since
2007 (%) but a closer look at the theory of harm also
shows that GDI and E.ON Gas involve some novel
and innovative elements that further develop the the-
oty of refusal to supply under Article 102 TFEU (*).

All nine above-mentioned abuse cases in the energy
sector concern types of anticompetitive behaviour
(such as primary/ secondary capacity hoarding, ‘strategic
underinvestmen? , ‘capacity withholding or ‘capacity degra-
dation’ (°) that involve complex legal and economic
issues. The GDF and E.ON Gas decisions relate to
a particularly interesting theory of harm, namely an-
ticompetitive effects resulting from long-tern capacity
booking practices. Both decisions clarified that there
can be limits on the extent that dominant compa-
nies can reserve infrastructure capacity on a long-
term basis (°).

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

(® See DG Competition, Final Report on Energy Sec-
tor Inquiry, 10.1.2007 (‘Sector Inquiry Report’),
http://ec.curopa.cu/competition/sectors/energy/inquiry/
tull_report_partl.pdf.

() Despite being concluded by way of a commitment deci-
sion, all nine cases were comparably complex, not only in
terms of the pursued theory of harm, but also in terms of
fact-finding, the assessment of possible justifications and,
last but not least, the interplay with national regulation.

(" See, for energy cases based on an alleged ‘refusal
to supply’, also Cases COMP/39.315 — ENT and
COMP/39.402 — RWE Gas Network Foreclosure.

() Sce e.g. the article on the RWE Case in CPN 20009,
No 2, pp. 32 ¢f seq. (http://ec.curopa.cu/competition/
publications/cpn/2009_2_7.pdf).

(®) See in detail Cases COMP/39.316 — GDF Suez, decision
of 3 December 2009 (http://ec.curopa.cu/competition/
clojade/isef/case_details.cfm?proc_code=1_39316)
and COMP/39.317 — E.ON Gas, decision of 4 May
2010 (http://ec.curopa.cu/competition/clojade/isef/
case_details.cfm?proc_code=1_39317).

2. The facts: long-term bookings
preventing entry

One main finding of the Commission’s Energy Sec-
tor Inquiry was that the lack of transport capaci-
ties in Hurope, mainly caused by the incumbents’
own bookings, prevented competitors from gaining
access to the pipelines necessary to reach their gas
customets (7). The Commission therefore decided
to open a number of ‘ex-officio” antitrust investiga-
tions to address this issue (¥).

The E.ON Gas and GDF cases tackled the problem
that almost the entire capacity on their gas networks
was booked, on a long-term basis, by E.ON’s and
GDF’s own supply businesses, leaving virtually no
room for third party transport (°).

The Commission’s investigation concerning GDE,
the leading gas supplier in France and owner of the
largest gas transmission networks in France via its
subsidiary GRTgaz, showed that the vast majority
of the available capacities at the main entry points
into the French gas transmission network had been
booked on a long-term basis by a single custom-
er — the sales business of GDF, the dominant gas
supplier in France. Since these capacities were essen-
tially reserved until 2019 by GDF, competitors had
very few chances to acquire the transport capacities
necessary for successful market entry and there were

() In fact, the Sector Inquiry had already found that the new-
ly created third party access rights and non-discrimination
rules, intended to open up the incumbents’ transmission
networks, often had only a limited effect, as vertically in-
tegrated gas companies could successfully prevent access
to their pipelines, using various foreclosure strategies: see
the Sector Inquiry Report, pp. 79 ¢7 seq.

() See Cases COMP/39.315 — ENI, COMP/39.402 —
RIWE, COMP/39.316 — GDI Suez and COMP/39.317 —
E.ON Gas.

() Sece in this context also the Sector Inquiry Report, pp. 74

et seq., and Case COMP/39.402 — RIWE, paragraph 24.
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no prospects for this situation to change in the fore-
seeable future (**).

A similar pattern could be found in the E.ON Gas
case. E.ON is a leading European energy company
active in the production, transport and supply of
electricity and gas at European level. In Germany,
E.ON is the largest supplier of natural gas and
operates the largest German gas transmission net-
work. The Commission’s investigation also found
that E.ON had reserved the bulk of capacities (")

on its L- and H-gas ("?) networks for its own supply
business.

The lack of free capacity contrasted with steady
and significant unsatisfied demand by transport
customers and was one of the main reasons for
the very limited success of new entrants in the
gas markets in France as well as within the E.ON
network area. The following chart shows a typical
booking situation that illustrates the tight capacity
position (")

Typical booking situation in long-term capacity booking cases

5O.000 mn-=nmmmmmmme e m e m oo
* * * * * * * *
=
S 25000 - B = - --
=
0 h T T T T T T T T T
o i o o < N [\o) N o0 (o))
i i i i i i i i i i
S~ S~ ~ S~ S~ S~ S~ ~~ ~ ~
(o)) o —l (o] (40} < LN (o) N~ (o]
o i i Lo Lo i i i i i
o o o o o o o o o o
N (@] (@] N (o] (o] (@] (o] (@] N
I Incumbent’s bookings -#- Techn. capacity

(") It should be noted that the GDF decision addressed not
only long-term capacity booking concerns, but also other
foreclosure concerns related to two of GDF Suez’s lique-
fied natural gas (LNG) terminals, Fos Cavaon and Montoir
de Bretagne. The Commission found that GDF Suez de-
cided on the maximum import capacity and the proce-
dures for allocating this capacity at the Fos Cavaon LNG
terminal in a manner that may have foreclosed competi-
tors from access to gas import capacities (by way of ex-
ample, GDF Suez did not carry out — despite significant
third party demand — an open, transparent and non-
discriminatory procedure to allocate capacity at the new
Fos Cavaon terminal, e.g. an ‘open season’ procedure). The
Commission also found evidence that GDF Suez may
have strategically limited its investments in additional
import capacity at the Montoir de Bretagne LNG terminal
(according to the Commission’s preliminary assessment,
GDF Suez decided, following an open season procedure,
not to develop any additional import capacity at the Mon-
toir de Bretagne terminal despite evidence that the extension
of capacity there would have been sufficiently profitable).

(") Only “firm’ and “freely allocable’ entry capacities were
taken into account in the calculation: see paragraphs 11,
14 and footnote 39.

(") Low-calorific gas (‘.-gas’) and high-calorific gas (‘H-gas’)
are two gas qualities which differ in terms of energy con-
tent and which are usually transported in separate gas
networks.

(™) 'The line illustrates the technically available capacity while
the black bars show the extent to which the capacities
were already booked by the incumbents.
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3. Legal assessment: refusal to supply

The behaviour to which the Commission object-
ed foreclosed competitors from access to the gas
supply markets dominated by GDF and E.ON
respectively.

In both cases the Commission found that the in-
cumbents’ gas networks could be classed as essential
Jacilities (**). An essential facility is a network or other
type of infrastructure to which access is indispen-
sable to compete on a given market. Although un-
dertakings normally have the right to choose their
trading partners freely, it is a well-established con-
cept under EU law ("°) that holders of an ‘essential
facility’ can be required under competition law in
certain circumstances to grant access to this facility.

In line with the approach taken by the Commission
in previous decisions, a refusal to grant access to an
essential facility is likely to constitute an abuse under
Article 102 TFEU if (i) access is objectively neces-
sary to be able to compete effectively on a down-
stream market, (i) the refusal is likely to lead to the
elimination of effective competition on the down-
stream market and (iii) the refusal is likely to lead to
consumer harm. In cases where regulation already
imposes an obligation to supply on the dominant
undertaking and/or where the incumbents erected
their gas transmission networks in a period during
which their market position was largely protected by
a regional monopoly granted by the State (as with
gas pipelines) such detailed analysis may not be
necessary (*9).

The Commission took the view that the gas transmis-
sion networks of GDF and E.ON could be classed
as an essential facility since access to them was objec-
tively necessary to carry on business in the gas supply
markets within the respective grid areas (V). In fact,

(") See Guidance on the Commission’s enforcement priorities
in applying Article 82 EC Treaty to abusive exclusionary
conduct by dominant undertakings (‘Article 82 Guidance
Paper’), O] C 45, 24.2.2009, p. 7, at paragraph 76.

(%) Seec e.g. Case 1V/34.689 — Sea Containers v Stena Sealink —
interim measures (OJ L 15, 18.1.1994, p. 8) and Case
1V/33.544 — British Midland v Aer Lingus (O] L 96,
10.4.1992, p. 34). See also Article 82 Guidance Paper,
paragraph 76. It may be noted that the United States has
drastically limited the scope of application of the essen-
tial facilities concept since the Supreme Court’s famous
“Trinko’ judgment: see: http://www.fcc.gov/oge/docu-
ments/opinions/2004/02-682-011304.pdf.

(") See Article 82 Guidance Paper, paragraph 82: “In certain
specific cases, it may be clear that imposing an obligation to supply is
manifestly not capable of having negative effects ... This conld ... be
the case where the upstream market position of the dominant under-
taking has been developed under the protection of special or exclusive
rights or has been financed by state resources. In such specific cases
there is no reason for the Commission to deviate from its general
enforcement standard of showing likely anticompetitive foreclosure ...

(') See in this respect also the judgment of the Court in Case
C-7/97 Oscar Bronner [1998] ECR 1-7791, paragraph 46.

the Commission had already previously considered
gas networks as being natural monopolies. Transport
capacity on a transmission grid is a necessary input
for gas suppliers to transport gas to their (potential)
customers. Competing gas suppliers wanting to sup-
ply customers in the grids of the gas incumbents had
no alternative than to use the gas networks’ entry
points to reach customers within these networks. The
Commission rejected all claims that the transport in-
frastructure could be reproduced by competitors,
inter alia because of the high investment costs, the
planning risk and the duration of the construction of
high-pressure pipelines (*%).

In both cases the Commission found that GDF
and E.ON not only controlled the markets for gas
transport (via their affiliated TSOs), but that both
companies also held a dominant position on various
national gas import and supply markets supplied by
their grids, which they could maintain or reinforce
by foreclosing access to the transmission grid.

The refusal to supply — GDF’s and E.ON’s long-
term capacity bookings and GDF’s behaviour relat-
ing to its two LNG terminals at Fos Cavaon and Mon-
toir de Bretagne — was in all cases found to be likely
to eliminate competition and, given the importance of
the pipelines for underdeveloped supply competi-
tion, there could be no doubt as to the risk of con-
sumer harm.

The decisions found, finally, that there was no obvi-
ous objective justification for the alleged anticompetitive
behaviour, according to the Commission’s prelimi-
nary assessment (**).

Although the concept of anticompetitive long-term
contracts is well established in antitrust law, it is
worth noting that the main competition concern in
both cases is markedly different from previous cases
involving anticompetitive long-term contracts (such
as the ‘classic’ beer cases () or the Commission’s re-
cent energy cases concerning long-term supply con-
tracts (*'). While it is common ground in European
competition law that long-term supply contracts can
be a means to foreclose competitors from their cus-
tomer base (**), the GDF and E.ON investigations
did 7ot concern such long-term supply contracts with

(") Sce in this context also e.g. Case COMP/39.402 — RIWE,
paragraph 15; Case COMP/39.316 — GdF Suez, paragraph
27; BNetzA, decision of 5 December 2008 — BK4-07-106
(no competition on E.ON’s transmission grid).

(") It should be noted that both decisions — as commitment
decisions under Article 9 of Regulation 1/2003 — only
summarised the alleged anticompetitive behaviour. It was,
therefore, not necessary for the Commission to discuss
the issue of objective justifications in detail.

(") Sce e.g. the ‘beet’ case C-234/89 Delimitis v Henninger Briu
[1991] ECR I-935.

(*) Cases COMP/37.966 — Distrigaz and COMP/39.386 — EDF.

(**) Sce e.g. Case C-234/89 Delimitis v Henninger Brin [1991]
ECR 1-935 or Case COMP/37.966 — Distrigaz.
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downstream customers, but reservations of #rans-
port capacity by the integrated company on its own
transmission infrastructure. Thus, in these cases it
was not the (downstream) customer base that was
foreclosed, but the access of third parties to GDF’s
and E.ON’s transport infrastructure. It may also be
noted that, unlike in the case of long-term supply
contracts, the long-term capacity contracts were con-
cluded within the same company, i.e. the TSO and
the gas supply branch of GDF and E.ON, which
played a role for the choice of legal basis in the
cases (¥).

4. Remedies: release of capacity
bookings

In order to allay the Commission’s competition con-
cerns, both GDF and E.ON decided to offer com-
mitments to the Commission under Article 9 of
Regulation 1/2003. The market test of the commit-
ment proposals confirmed that they were suitable
to entirely resolve the identified competition issues
without being disproportionate.

The remedies that were considered adequate by the
Commission to solve the issue of long-term capac-
ity bookings consisted in a siguificant reduction of the
capacity bookings of GDF and E.ON in their respec-
tive networks. In both cases, it was agreed to reduce
the booking share of GDF and E.ON to a maxi-
mum of 50% on their H-gas networks (**). Since
such large reductions of long-term bookings require
extensive preparation and time, e.g. for contractual
rearrangements or capacity increasing measures (*),
the remedy consists of two steps: in a first step (‘Im-
mediate Release’), GDF and E.ON will release
significant capacities (around 10-15% of the total

(*) Article 101 TFEU, for example, does not usually cover
agreements within the same company. In foreclosure cas-
es concerning integrated TSOs and shippers belonging to
the same parent companies, the application of Article 101
TFEU is therefore not evident. It may, however, be argued
that TSOs and shippers in #nbundled companies should be
considered as separate companies also under competi-
tion law (pursuant to the Gas Regulation the transport
business has to be legally unbundled from the gas supply
business — sce e.g. Article 9 of Directive 2003/55 of the
European Parliament and of the Council of 26 June 2003
concerning common rules for the internal market in natu-
ral gas and repealing Directive 98/30/EC).

(**) Due to the different characteristics of the market for low-
calorific gas, a slightly different target was chosen for L-
gas in the E.ON case: see Case COMP/39.317 — E.ON
Gas, paragraph 69; on the different remedy for low-calo-
rific gas in the GdF Sueg case, see Case COMP/39.316 —
GdF Suez, paragraphs 85 ef seq.

(*) In both cases, the reduction of the own booking share
could also be achieved by expanding the available capac-
ity, e.g. through investments in additional capacities.

capacity) at the most important entry points already
at short notice (at the latest with effect as of Octo-
ber 2010/2011); in a second step (‘Final Reduction’),
GDF and E.ON will further reduce their overall
share in the bookings of long-term entry capacity
in the relevant networks to a maximum of 50 % by
2014 and 2015 respectively. GDF and E.ON also
committed not to exceed these thresholds for ten
years thereafter.

The release has to be carried out according to the
national rules for capacity allocation (with some
supplementary specifications). Due to the complex-
ity of these network-related remedies, in each case
a trustee will supervise the implementation.

Although not involving a business divestiture, the
remedies are of a structural nature insofar as the
release is irrevocable and the future booking situa-
tion will not remain dependent on the behaviour of
GDF or E.ON (*).

5. Conclusion

The GDF and E.ON Gas cases (together with oth-
er commitment decisions in the energy sector) are
a good illustration of the fact that commitment de-
cisions under Article 9 of Regulation 1/2003 not
only allow the Commission to solve a competition
problem in a fast and efficient manner (*'), but can
also contribute to developing the Commission’s
antitrust case law further and to providing useful
guidance on its interpretation of competition rules,
notably with regard to Article 102 TFEU and the
concept of refusal to supply. Since access to energy
infrastructure remains a major barrier to competi-
tion in European energy markets, the Commission
will continue its enforcement activities in this sector.

(*) It should be noted that, as the anticompetitive foreclosure

in the GdFF and E.ON cases resulted from the booking
practices, a divestiture of GDF’s and E.ON’s gas trans-
mission networks (as was considered an adequate remedy
in the RWE and ENI cases) would not have resolved the
competition problems identified, since the network would
have remained fully booked and therefore inaccessible for
competitors, even if the network was owned by another
undertaking.

() For a more detailed discussion of the use of commit-
ments in antitrust cases, see Koch/Gauer: ‘Energy lib-
eralisation and competition law — the Commission’s
recent antitrust case practice’, in: Simon Hirsbrunner,
Dirk Buschle, Christine Kaddous (eds.): European Energy
Law/Droit enrgpéen de I'énergie, Brussels, Bruylant, Paris,
L.G.D.J., Basel, Helbing & Lichtenhahn, forthcoming.
See for a decision under Article 7 of Regulation 1/2003
e.g. Case COMP/39.401 — E.ON/GDF.
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The new competition framework for vertical agreements in the motor

vehicle sector

by John Clark, Stephan Simon and Axel Bierer (%)

On 31 May 2010, the Commission adopted a new
legal framework for vertical agreements in the mo-
tor vehicle sector. This new structure, comprising
Regulation 461/2010 (°) and its accompanying sec-
tor-specific Guidelines, replaces block exemption
Regulation 1400/2002 (*) and has been designed to
reflect the differing intensities of competition on
the markets for the distribution of motor vehicles,
for spate parts, and for the provision of repair and
maintenance services. The sector-specific Regula-
tion and Guidelines, which will be valid for 13 years
until May 2023, supplement Regulation 330/2010 (%)
and the Guidelines on Vertical Restraints (°).

In 2002, when the Commission last reviewed the
rules applicable to the sector (), one option would
have been to apply the general rules, in the form
of Regulation 2790/1999 (). At that time, it decid-
ed not to take this course, in particular because the
car sales markets were seen as problematic follow-
ing a series of prohibition decisions. The Commis-
sion instead opted for a regulation that was based
on Regulation 2790, but had both higher thresholds
for exemption of certain types of distribution (¥)
and a longer and stricter set of hardcore clauses and
conditions.

(") The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

(® Commission Regulation (EU) No 461/2010 of
27 May 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to cat-
egories of vertical agreements and concerted practices in
the motor vehicle sector.

() Commission Regulation (EC) No 1400/2002 of
31 July 2002 on the application of Article 81(3) of the
Treaty to categories of vertical agreements and concerted
practices in the motor vehicle sector.

() Commission Regulation (EU) No 330/2010 of
20 April 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to cat-
egories of vertical agreements and concerted practices.

() Guidelines on Vertical Restraints (2010/C 130/01).

() 'The block exemption at the time was set out in Commis-
sion Regulation (EC) No 1475/95 of 28 June 1995 on the
application of Article 85(3) of the Treaty to certain cat-
egories of motor vehicle distribution and servicing agree-
ments, O] L 145, 29.6.1995, p. 25-34.

() Commission Regulation (EC) No 2790/1999 of 22 De-
cember 1999 on the application of Article 81(3) of the
Treaty to categories of vertical agreements and concerted
practices, OJ L 336/21, 29. 12. 1999.

(* 100% for qualitative selective distribution, and 40 % for
quantitative selective distribution agreements for the sale
of new vehicles.

Application of the general rules to the
market for distribution of new motor
vehicles

The Commission’s latest review of the rules appli-
cable to the sector began in earnest in 2008, with
the publication of an Evaluation Report (°), which
showed that competition on the vehicle sales markets
was strong. Prices in real terms had been steadily fall-
ing, and product range expansion meant that there
were increasing numbers of vehicles in each market
segment. The strict 2002 regime for those markets
therefore no longer appeared to fit the economic
context, and the rules imposed an unnecessary strait-
jacket that injected extra costs into the distribution
chain and inhibited contractual and commercial free-
dom. Meanwhile, the general rules set out in Regula-
tion 2790/1999 had been applied successfully to ver-
tical agreements in other sectors for a decade.

In the light of the Commission Communication
of summer 2009 ("), it came as no surprise that the
Commission decided that the general rules could be
successfully applied to agreements for motor vehicle
distribution. Article 2 of Regulation 461/2010 duly
provides that Regulation 330/2010 is to apply to
the primary market, but with a three-year transition
period to allow parties to adapt. Detailed clarifica-
tion has also been given in the form of Commis-
sion Guidelines which will allow the parties to dealer
agreements to assess their compatibility with Regu-
lation 330/2010 and with Article 101 of the Treaty
on the Functioning of the European Union (TFEU).

The move to the general rules has several conse-
quences for firms entering into vehicle distribution
agreements.

Although the general regime will not mean that firms
have to change the distribution model commonly
used in the sector since, like Regulation 1400/2002,
Regulation 330/2010 exempts quantitative selective
distribution, it will, however, entail a lowering of the
exemption threshold for such agreements from 40 %
to 30 %, meaning that more manufacturers in more

() Commission Evaluation Report on the Operation of
Regulation (EC) No 1400/2002 Concerning Motor Ve-
hicle Distribution and Servicing — http://ec.curopa.
eu/competition/sectors/motor_vehicles/documents/
evaluation_report_en.pdf.

(") Communication from the Commission — The Future
Competition Law Framework applicable to the motor
vehicle sector — COM(2009) 388 final.
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Member States will have to individually assess their
dealer contracts. In a few more cases, they may well
come to the conclusion that quantitative selection
may not benefit from Article 101(3) TFEU and that
they will have to open their distribution networks
to all prospective dealers that meet quality criteria.
However, this should be balanced against the fact
that market shares tend to have evened out across
car manufacturing countries in recent years, with
carmakers losing market share on their home mar-
kets, and gaining it in other Member States, thereby
gradually reducing the number of instances where
a given manufacturer may face antitrust scrutiny.

Another change is that the new rules will not contain
any requirements as regards contractual protection of
dealers. As a condition for exemption, the previous
block exemption required contracts to contain certain
clauses relating to the transfer of dealerships between
distributors of the same network, notice periods for
contract termination, contract duration and arbitra-
tion ('"). Evaluation showed that these provisions had
not achieved their aim of making markets work better
and may even have made access to distribution net-
works more difficult for newcomers. Moreover, they
encroached on areas that normally fall within the am-
bit of national contract laws, and led to confusion and
wasted enforcement resources. In view of the ineffec-
tiveness of these contractual clauses, their abolition
is unlikely to lead to any change in the relationship
of dependence between dealers and their suppliers,
which is in any event due to the widespread use of
quantitative selective distribution systems rather than
to the effect of block exemption provisions.

This is not to say that the Commission is entirely
neutral as regards the contractual framework be-
tween dealers and suppliers; clearly, if contract terms
are applied in a less-than-transparent manner, there
is more room for unwritten forms of pressure to be
put on dealers to refrain from pro-competitive activ-
ity, such as granting discounts, or selling to foreign
consumers. The Guidelines therefore explain that
when a competition authority assesses an individual
case, it will be easier for a car manufacturer to prove
that it has not placed undue pressure on dealers if
its contractual relations with them have been trans-
parent. One means of achieving this is by applying
a Code of Good Practice such as that put forward
by the European and Japanese car manufacturers’ as-

sociations ACEA and JAMA ().

A further consequence affects dealers who sell the
brands of more than one manufacturer. It should
firstly be borne in mind that by setting a low thresh-

(") See Article 3 of Regulation 1400/2002.
(" http://www.acea.be/images/uploads/files/20100906_
BER_code_of_conduct.pdf.

old of 30% (") for the definition of single-branding
obligations, compared to 80 % under the general
regime, Regulation 1400/2002 made it possible for
dealers with contracts conforming to the block ex-
emption to sell two additional brands. Secondly, the
Regulation contained detailed rules aimed at favour-
ing a particular form of multi-branding which at the
time seemed promising — the sale of different brands
within the same showroom. In the event, however,
the rules proved unnecessary, as inter-brand compe-
tition remained strong. They were also ineffective,
as there was little growth in the kind of in-store
multi-branding that they were intended to promote.
Worse, the specific rules were counter-productive, in
that carmakers reacted to the threat that generalised
multi-branding might pose for brand identity and
corporate image by increasing the level of invest-
ment required from their dealers, while at the same
time reducing their own contribution to investment
in distribution. The result was an overall increase in
distribution costs, estimated at up to 20 %.

Overall, and in retrospect, the old rules placed em-
phasis on the benefits of multi-branding, but with-
out giving due credit to the advantages that single-
branding may bring in the form of loyalty and an
alignment of the investment incentives for dealers
and manufacturers. The general rules, on the other
hand, represent a more balanced approach, which
will allow manufacturers greater freedom to organ-
ise their networks as they see fit and, in particular,
to strike the right balance between single- and multi-
brand dealerships.

Under the new regime, single branding (**) may be
used, subject to three main limits. Firstly, aligning the
legal framework with that applicable to other sectors
will allow only manufacturers with a market share of
less than 30 % to impose single-branding obligations
within the scope of the block exemption. Above this
threshold, they must have regard to detailed consid-
erations set out in the Guidelines, including the per-
centage of dealers on the market in question that are
subject to non-compete obligations. Secondly, under
the general rules set out in Regulation 330/2010,
suppliers with a market share of below 30 % may
impose single-branding obligations for a maximum
of five years, following which dealers must be free
to terminate the tie. Thirdly, single-branding obli-
gations specifically designed to exclude newcomers

(") See Article 1(1)(b) of the Regulation.

(*) Single-branding obligations are defined in Article 1(1)(d)
of Regulation 330/2010 as ‘any direct or indirect obliga-
tion causing the buyer not to manufacture, purchase, sell
or resell goods or services which compete with the con-
tract goods or services, or any direct or indirect obliga-
tion on the buyer to purchase from the supplier or from
another undertaking designated by the supplier more than
80% of the buyer’s total purchases of the contract goods
or services and their substitutes on the relevant market’.
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or smaller brands that are currently sold in existing
multi-brand outlets will not be exempted.

The Guidelines also explain two safety valves in the
general regime that can be used to act against single-
branding obligations that have a negative impact on
competition. On the one hand, if the widespread use
of single-branding obligations leads to competing
brands being shut out from the market, competition
authorities may withdraw the benefit of the block
exemption for individual car manufacturers. On the
other hand, if single-branding obligations cover more
than 50 % of a given market, the Commission may
adopt a regulation declaring the block exemption in-
applicable to agreements containing such obligations.

The practical impact of the new rules on multi-
branding is likely to be limited, given in particular
the low take-up of the same-showroom model that
Regulation 1400/2002 sought to promote. On the
one hand, dealers and manufacturers will continue
to agree on multi-branding where it makes eco-
nomic sense — at remote locations, or in areas with
low population density. On the other hand, multi-
brand groups will also continue to operate because
they enjoy significant bargaining power in their
relations with vehicle manufacturers. This is obvi-
ous if one considers that many of them sell several
manufacturers’ brands, and that in theory Regula-
tion 1400/2002 would have allowed manufacturers
whose brands made up less than 30% of such
a dealer’s total purchases to obstruct further multi-
branding; In reality, however, there are few instances
where manufacturers have sought to block such ex-
pansion, partly because multi-brand groups protect
brand identity, and also because they are often ob-
ligatory contractual partners. The only real effect of
the change is likely to be to reduce upward pressure
on dealership standards, as manufacturers feel less
threatened by the potential for dealers to display ve-
hicles of their brands in a higgledy-piggledy manner.

The motor vehicle sector has left an indelible print
on one area of competition law in particular — the
issue of parallel trade and territorial protection. In
the 1990s, several vehicle manufacturers saw market
partitioning as a logical way to attempt to gain mar-
ket share on other manufacturers’ turf, while pro-
tecting their home market, leading the Commission
to intervene in three major cases (). One problem

(*®) Commission Decision of 28 January 1998 relating to a pro-
ceeding under Article 85 of the EC Treaty (Case 1V/35.733—
VW) (1) Official Journal L. 124, 25.04.1998, pp. 60-108;
Commission Decision of 20 September 2000 relating to
a proceeding under Article 81 of the EC Treaty (Case
COMP/36.653—Opel) (notified under document number
C(2000)2707) Official Journal L. 59, 28.02.2001, pp. 1-42;
Commission decision of 10 October 2001 relating to a pro-
ceeding under Article 81 of the EC Treaty and Case COMP/
36.264—Mercedes-Benz) SEP et autres / Automobiles Peu-
geot SA (case COMP/36623) Summary version of the deci-
sion in all languages. Official Journal 1.173, 27.06.2006, p. 20.

is that vehicles of different specification are often
supplied in various Member States, and the resale
value of a ‘“foreign-spec’ car may be lower, deterring
consumers from buying abroad — the availability of
right-hand-drive vehicles on the Continent is a case
in point. Previous block exemptions contained
a specific measure known as the ‘availability clause’
to ensure that dealers could obtain foreign-spec ve-
hicles for sale to consumers from other Member
States. The new legal framework does not contain
a specific reference to such a clause, but the Guide-
lines explain that, in line with the case law of the
European Courts ('), failure to make such vehicles
available will be seen as a limit on sales, and a hard-
core restriction under Article 4(1)(b) of Regula-
tion 330/2010.

A final issue concerns the exemption of location
clauses in selective distribution systems, the end of
which had provoked so much polemic when Regula-
tion 1400/2002 was adopted. By aligning the rules
with the general regime, location clauses will be ex-
empted if a supplier has a market share below 30 %.
However, the Guidelines explain that above this lev-
el, it is possible that location clauses will not be able
to benefit from an exception under Article 101(3)
TFEU.

The aftermarkets — completing the
reform of 2002

Competition in the maintenance and repair markets
occurs between authorised repairers that belong to
the manufacturers’ official networks and between
them and independent workshops. For several
reasons, competition on these markets is not pat-
ticularly strong, For one thing, the carmakers’ au-
thorised networks have high market shares — often
in excess of 50%. For another, carmakers have
a stranglehold over two of the inputs necessary to
compete effectively — technical repair information
and certain spare parts, known as captive parts,
which can only be obtained from the vehicle manu-
facturers. This is an important market for consum-
ers, since car ownership is a major part of overall
expenditure, and repair and maintenance costs cur-
rently account for around 40 % of the total cost of
owning a car.

It might therefore seem odd that in 2002, the Com-
mission plumped for a regime that exempted the
qualitative selective agreements commonly used on
those markets up to a market share of 100 %. How-
evet, it has to be borne in mind that the prior block
exemption, Regulation 1475/95, went so far as to
exempt guantitative selection of authorised repairers

(*) Judgment of 28 February 1984, joined cases 228 and
229/82 Ford of Europe Inc. and Ford-Werke Aktien-
gesellschaft v Commission ECR (1984) Q2 1129.
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without market share limit, and even excluded
agreements with stand-alone repairers (') from the
block exemption. It is therefore clear that although
the reform was not total, the 2002 regulation went
a long way towards ‘normalising’ the Commission’s
approach to the automotive aftermarkets, by align-
ing the market share threshold for the exemption
of quantitative selection with that in Regulation
2790/1999 — 30 % — and by making it plain that at
higher market share levels, vehicle manufacturers
should bring robust evidence of real efficiencies if
they wished their service and spare parts distribu-
tion agreements to benefit on an individual basis
from Article 81(3), as it then was. The number of
authorised repairers increased greatly, with resulting
benefits for the owners of younger cars, who tend
to use authorised garages in order to maintain a ‘full
dealer service record’ and thereby maintain the re-
sidual value of their vehicles.

In order to counterbalance the 100 % exemption of
authorised repair agreements, the Commission in-
cluded a series of hardcore clauses in Article 4 of
Regulation 1400/2002 relating to the distribution of
spare parts and to the dissemination of technical re-
pair information to independent operators. The lat-
ter (*%) proved problematic — the notion of technical
information was set in stone instead of following
technological progress, and there was an exception
allowing suppliers to withhold information relating
to safety and security (Recital 26). In practice, the
presence of a hardcore provision had little deterrent
effect and the Commission was compelled to bring
cases against four car manufacturers that withheld
technical information (*”). In the meantime, regula-
tory provisions were being put in place to oblige
manufacturers to release technical information
on new models; EURO 5/6 Regulation 715/2007
obliges manufacturers to provide such information
on cars launched after September 2009 and Regu-
lation 595/2009 will do the same as regards heavy
vehicles from 2013. The approach of coupling
a broad exemption with a hardcore list had other
disadvantages, in that it made it more difficult for
the Commission to act in respect of novel forms of
restriction. One such problem, which has become
more prevalent since 2002, involves the misuse of
warranty terms to exclude independent repairers
from doing any work on vehicles during the war-
ranty period and to mandate the exclusive use of
carmaker-branded ‘original’ spare parts.

(') In other words, within the framework of the block ex-
emption, only car dealers could operate authorised re-
pair workshops — in the language of the time, there was
a forced sales-service link. See Recital 4 of Regulation
1475/95.

(") Article 4(2) of Regulation 1400/2002.

() Daimler/Chrysler, Fiat, Toyota and General Motors
(see IP/07/1332).

When deciding on a replacement regime for Regu-
lation 1400/2002, the Commission also had regard
to how competition on the markets had developed,
and to the current economic background. Unlike car
prices, the cost of the average repair job has actually
risen over the past few years. Consumers particu-
larly feel the effect of rising repair costs during the
present crisis, as they are more price-sensitive and
also drive older vehicles that require more frequent
maintenance. If anti-competitive practices bring
about price rises, this is likely to lead to cars being
driven in an unsafe and unreliable condition. It is
therefore particularly important to ensure that in-
dependent repairers are not excluded from the mar-
ket — these operators increase choice for consumers,
particularly the owners of older cars, and keep the
price of repairs competitive by putting pressure on
car manufacturers’ authorised repair networks.

There were therefore many reasons for the Com-
mission to move away from its previous approach,
while at the same time keeping the beneficial ele-
ments of the 2002 reform. The main plank of the
reform is the alignment of the thresholds for ex-
emption with the single 30 % threshold of the gen-
eral regime. At a stroke, therefore, the Commission
has effectively removed the exemption from the vast
majority of authorised repair agreements, implying
that these will have to be self-assessed. Lowering the
market share threshold will make it easier for the
Commission and National Competition Authori-
ties to deal directly with issues such as refusal to re-
lease technical information, which have threatened
to exclude independent repairers from the markets.
By making a clear link in the Guidelines with the
EURO 5/6 Regulations, the new framework ensures
consistency and allows the notion of technical in-
formation to evolve in line with technical progress.
Additional guidance is given on issues such as mis-
use of warranties. In contrast to the approach under
Regulation 1400/2002, which relied on a limited list
of defined hardcore restrictions, the new regime will
also make it easier to deal with new types of restric-
tions as and when they arise.

The motor vehicle spare parts markets are notori-
ously difficult to define, and are also very important
from the consumet’s point of view, for reasons of
both safety and cost. There is also a lack of transpar-
ency as to the origin of parts and their quality. Many
consumers, for instance, believe that a part marked
with a carmaker’s logo will have been made by that
firm, whereas in reality, the majority of such parts are
manufactured by third-party producers that also sup-
ply the aftermarket under their own brands. There
are also numerous examples (*), some apocryphal,

(") See, for instance, http://www.motor.com/MAGAZINE/
Articles/012004_04.html.
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of parts manufactured in developing countries that
are unsafe for use. Because of the difficulty of defin-
ing relevant markets and the consequent uncertainty
as regards market shares, the Commission decided
to retain three of Regulation 1400’ sector-specific
hardcore clauses. These concern restrictions placed
by car manufacturers on a) the sale of original spare
parts by authorised repairers to independent garages,
b) the ability of independent manufacturers of spare
parts to supply to authorised or independent repair-
ers, and ¢) spare parts’ manufacturers’ ability to put
their trade mark or logo on their products.

The new Guidelines also make reference to a point
which is particularly thorny from the point of view
of parts producers — the use of ‘tooling arrange-
ments’ to prevent a producer from selling directly
to the aftermarket. In such a system, the vehicle
manufacturer contributes or invests in a tool or part
of a tool, and then forbids the parts producer from
using it to produce parts for aftermarket supply.
The Guidelines clarify the extent to which a car-
maker can rely upon the 1978 subcontracting notice
to argue that tooling arrangements fall outside Arti-
cle 101(1) TFEU.

Because of the obvious consumer benefits of the
reform and the minimal risk that the change in the
rules could entail disruption for stakeholders, the
new legal framework will apply to the aftermarkets
as from 1 June 2010 — i.e. three years before it ap-
plies to vehicle distribution agreements.

Conclusion

The new framework represents a more proportion-
ate approach to the competition problems that may
arise on the different markets in the motor vehicle
sector. While on the primary market it gives car
manufacturers greater freedom to organise their net-
works and to determine the conditions for selling
their products, it also makes it easier for competi-
tion authorities to deal with problems on the less
competitive aftermarkets. Moreover, the new rules
should result in less waste of resources, allowing
enforcers to better channel their efforts towards
practices that result in real consumer harm. Market
players therefore need to be on their guard to en-
sure that their agreements are in line with this new
structure, and the extensive clarifications given in
the Guidelines should help in this respect.
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The European Court of Justice confirms approach in De Beers commitment

decision

by Harald Mische and Blaz Visnar (%)

Introduction

On 29 June 2010, the Grand Chamber of the Euro-
pean Court of Justice (‘ECJ’) (%) set aside the Gen-
eral Court’s (‘GC’) judgment of 11 July 2007, (%)
which had annulled the 2006 Commission Decision
that rendered commitments binding on De Beers. (%)
The commitments by De Beers, the world’s largest
producer of rough diamonds, implied phasing out
De Beers’ systematic purchases of rough diamonds
from the Russian Alrosa Company Ltd (hereafter:
‘Alrosa’), the second largest producer of rough
diamonds, which had raised concerns under Arti-
cle 102 TFEU. Alrosa appealed the 2006 Commis-
sion Decision as a directly affected third party. It
argued that the commitments were disproportionate
to the competition concerns and deprived Alrosa of
its most important customer. It also claimed that its
rights of defence had been infringed.

This is the first ECJ judgment dealing with the ap-
plication and interpretation of Article 9 of Regula-
tion 1/2003 (°) (hetreafter ‘Article 9°). The ECJ found
serious legal errors in the GC’s judgment, reversed
it and dismissed Alrosa’s appeal as unfounded. In
its judgment, the ECJ shed light on how to apply
the principle of proportionality in the context of
Article 9, in particular when the protection of third
parties’ interests is at stake. It clarified the scope of
the right of third parties to be heard. Lastly, it con-
firmed the Commission’s application of Article 102
of the Treaty on the Functioning of the European
Union (‘TFEU’) (formerly Article 82 of the EC
Treaty) to this case.

This article briefly summarises the Commission
investigation into De Beers’ purchase relationship
with Alrosa and the 2006 commitment decision.

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

(® Judgment in Case C-441/07 P Commission v. Alrosa of 29
June 2010, which followed Advocate General Kokott’s
opinion of 17 September 2009.

() Judgment of the General Court in Case T-170/06 Alrosa
v. Commission of 11 July 2007 (through expedited procedure
pursuant to Article 76a(1) of its Rules of Procedure).

(" ‘De Beers’ refers to the De Beers group of companies in-
cluding City West and East limited and De Beers Cente-
nary Aktiengesellschaft, which are under the control of
De Beers SA.

() OJL1,4.1.2003, p. 1. Regulation as amended by Regula-
tion (EC) No 411/2004 (O] L68, 8.3.2004, p. 1).

Then, after summarising the main findings of the
GC related to Alrosa’s pleas in law, it examines the
ECJ judgment. Certain aspects of the ECJ judg-
ment may be clearer if read in conjunction with
the opinion of Advocate General Kokott’s (‘AG
Kokott’). Her opinion, dated 17 September 2009,
is included in the discussion. Lastly, the article
highlights some conclusions to draw from the EC]
judgment.

De Beers-Alrosa purchase relationship
and the 2006 Commission decision®

In 2006, the Commission decision rendered bind-
ing De Beers’ commitments to end its decades-long
purchase relationship with Alrosa (and its legal pred-
ecessors). This relationship had started in 1959, but
was only unearthed in 2001 during a merger inves-
tigation by the Commission. In March 2002, after
further investigation, De Beers and Alrosa notified
their five-year Trade Agreement concluded in 2001
for clearance or exemption under Article 101(3)
TFEU (formerly Article 81(3) of the EC Treaty).
The Trade Agreement provided that De Beers
would buy the vast majority of Alrosa’s rough dia-
monds destined for export from Russia and thereby
continue its de facto exclusive distribution of Alrosa
rough diamonds sold on the world market.

In January 2003, the Commission issued a statement
of objections to De Beers under Article 102 TFEU.
In parallel, the Commission issued a statement of
objections to De Beers and Alrosa under Article 101
TFEU. Pending the Commission’s proceedings, De
Beers purchased an amount of Alrosa’s rough dia-
monds more or less corresponding to the amount
agreed in the Trade Agreement under a so-called
‘willing-buyer-willing-seller’” arrangement.

According to the Commission’s preliminary anal-
ysis in the statement of objections, the product
market covered the full range of rough diamonds
suitable for cutting and polishing for the jewel-
lery industry, on which De Beers was dominant.
For much of the 20th century, De Beers had, as
a ‘custodian’, controlled over 80 % (7) of the world

() With respect to the Commission commitment decision
see also Mische/Visnar, ‘De Beers: commitments to
phase out diamond purchases from the most important
competitor’, Competition Policy Newsletter No 2, 2000,
pp- 30-32.

() In 2003, its share was lower than that.
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supply of rough diamonds in all ranges, and thus
acted as a price leader. It had always supplement-
ed the production of its own mines by entering
into joint ventures, purchasing diamonds from its
competitors and buying up diamonds on the open
market. Its market position and strategies even
inspired case studies in textbooks on industrial
organisation. (%)

The Commission investigation revealed that De
Beers had established its long-standing purchase
relationship with Alrosa in order to regulate the
volume, assortment and prices of rough diamonds
sold on the world market. The rationale behind the
planned purchases under the Trade Agreement ap-
peared to be the same and an important factor con-
tributing to De Beers’ future market-maker role. In
its preliminary assessment, the Commission took the
view that De Beers’ purchases hindered Alrosa from
competing fully with De Beers and from acting as an
alternative and independent supplier on the rough
diamond market. In its preliminary assessment, such
practices constituted a recourse to methods different
from those of normal competition, and therefore an
abuse of dominant position.

After receiving the statement of objections, De
Beers and Alrosa extensively discussed with the
Commission various forms of commitments with
the aim of addressing the competition concerns.
On 12 September 2003, Alrosa unilaterally offered
to gradually reduce its sales of rough diamonds to
De Beers and stop sales in 2013. It later withdrew
these commitments.

In December 2004, De Beers and Alrosa jointly of-
fered commitments entailing that De Beers would
gradually reduce, over a period of five years, the
amount of rough diamonds purchased from Alrosa
to USD 275 million a year by 2010. Subsequently,
in June 2005, the Commission market tested these
commitments by inviting interested third parties to
submit their observations. (°) The Commission re-
ceived 21 observations. The vast majority argued
that only a complete phasing-out of De Beers’ put-
chases could allay the competition concerns.

On 27 October 2005, the Commission advised
De Beers and Alrosa of the results of the market
test and provided a summary of the submissions
from third parties. The Commission informed De
Beers and Alrosa that, at this stage of the proceed-
ings, closing the investigation through an Article 9
decision would require a commitment to completely
phase out De Beers’ purchases from Alrosa. In view

(®) See Cabral, Luis, Introduction to industrial organisation
(2000), pp. 132; Church, Jeffrey, Industrial Organisa-
tion — Strategic Approach (2000), pp. 120.

() Through a Notice pursuant to Article 27(4) of Reg. (EC)
1/2003 published in the O] C 136, 3.6.2005, p. 32-33.

of the time elapsed since the statement of objec-
tions was issued and the need to accelerate the pro-
cedure, such commitments would have to be pro-
posed before the end of November 2005. De Beers
met this deadline and proposed phasing out its put-
chases to address the competition concerns raised
in the Article 102 TFEU proceedings. Following
further technical improvements, it submitted a final
version of its commitments on 25 January 20006.

De Beers committed to gradually reducing its pur-
chases of rough diamonds until 2008 to a maximum
of USD 400 million. As of 2009, it would stop put-
chasing Alrosa diamonds altogether.

Still in November 2005, the Commissioner respon-
sible for competition policy met Alrosa to inform it
of De Beers’ proposal and to hear its views as to its
willingness to submit a corresponding amended com-
mitment proposal. Alrosa failed to do so and instead
requested access to the market test submissions. On
26 January 2000, the Commission granted Alrosa
access to the non-confidential versions of the third
party submissions and again invited it to submit its
views on De Beers’ amended commitment proposal.
Alrosa did so in its reply of 6 February 2006.

On 22 February 2000, the Commission rendered
De Beers’ commitments binding through a deci-
sion pursuant to Article 9 as they were found to ad-
dress the Commission’s concerns under Article 102
TFEU. It then closed the proceedings.

Alrosa appealed this decision on 29 June 2006. The
main arguments of its appeal, of the GC’s 2007 an-
nulment of the Commission decision and of the
ECJ’s subsequent reversal of that judgment are set
out and analysed below.

The Grand Chamber of the ECJ set
aside the GC’s judgment of 2007 and
confirmed the 2006 Commission decision

Alrosa raised three pleas before the GC. In two
pleas, Alrosa claimed infringement of Article 9,
which would not allow commitments to which an
undertaking has not voluntarily subscribed to be
made binding on it, @ fortiori for an indefinite period.
Secondly, Alrosa cited the excessive nature of com-
mitments that were made binding, in breach of Ar-
ticle 9, Article 102 TFEU, freedom of contract and
the principle of proportionality. Its third plea cited
infringement of the right to be heard.

The GC annuled the Commission decision on all
three pleas, whereas the ECJ set aside the GC judg-
ment. It followed AG Kokott’s opinion, and rejected
all pleas put forward by Alrosa.
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Findings related to Article 9, the principle
of proportionality, Article 102 TFEU and
freedom of contract

Main substantive findings of the GC

On 11 July 2007, in a ruling issued under an accel-
erated procedure, the GC held that the contested
decision was impaired by a manifest error of assess-
ment, and disproportionate: ‘I# /was] clear from the cir-
cumstances of the case that other, less onerous, solutions than
the permanent probibition of transactions between De Beers
and Alrosa were possible in order to achieve the aim pursued
by the Decision, that their determination presented no par-
ticular difficulties of a technical nature and that the Com-
mission could not relieve itself of the duty to consider such
solutions.” (")

The GC interpreted the principle of proportionality
under Article 9 by referring to remedies that can be
adopted as part of a prohibition decision pursuant
to Article 7 of Regulation 1/2003 (Thereafter ‘Ar-
ticle 7°). It held that the Commission cannot make
binding commitments that go further than such
remedies. The Commission would infringe the law
by making binding under Article 9 proposed com-
mitments that address its concerns, if interests of
third parties are affected and less onerous commit-
ments exist. Before making binding commitments, it
should investigate less onerous solutions. The prin-
ciple of proportionality ‘required in this case that there
should be an appraisal in concreto of the viability’ of inter-
mediate commitment solutions, even if not offered
by De Beers. (') De Beers had not, in fact, offered
any such intermediate commitment solutions.

In its judgment, the GC applied a full judicial re-
view, thereby rejecting discretion. It reasoned that
Article 9 decisions would not be prospective in
nature like merger decisions; instead, the commit-
ments only concern existing practices and thus are
subject to a full judicial review. The GC considered
that the Commission had not carried out a complex
economic assessment. ('?) The GC did not accept
the Commission’s arguments that De Beers’ com-
mitments essentially extended to the future and that
compliance of the commitments with competition
law had to be assessed in view of future market
conditions, which obviously fluctuate.

The GC carried out a full review and ruling under
an accelerated procedure without analysing evidence
of the file, and evaluated a number of alternative
solutions, which in its view were manifestly less on-
erous. The Court stated that it would have been less
onerous and appropriate to ‘probibit the parties from

(") 'T-170/06, paragraph 126.
(") 'T-170/06, paragraph 156.
() 'T-170/06, paragraphs 110 and 125.

entering into any agreement allowing De Beers to reserve to
atself the whole, or even a material part, of Alrosa’s produe-
tion. (’) The GC moteover concluded that ‘the joint
commitments proposed in December 2004 by De Beers and
Alrosa, which the Commission admittedly was under no pro-
cedural obligation to take into account, either in its decision
or in is statement of reasons, none the less represented a less
onerous measure than the measure which it decided to make
binding. (**) In its findings, the GC did not consider
the negative outcome of the market test.

The GC found that ‘the Commission is never obliged
under Article 9(1) of Regulation No 1/2003 to decide
to make commitments binding instead of proceeding under
Article 7 of that regulation. It is therefore not required to
give the reasons for which commitments are not in its view
suitable to be made binding, so as to bring the proceedings to
an end.’ (") However, the GC also held that the Com-
mission cannot simply change its assessment of the
viability of commitments. In its view, the Commis-
sion was required, and had ‘fazled to explain in what way
the joint commitments did not address the concerns expressed
in its preliminary assessment . (') Any change in assess-
ment had to be based on new facts. ()

On the interpretation of Article 102 TFEU, the GC
ruled that ‘the Commission cannot require an undertak-
ing in a dominant position to refrain from making purchases
[from its direct competitor] which allow it to maintain or to
strengthen ifs position on the marker . (**) Moreovert, ‘even
if it were the case that ad hoc sales between De Beers and
Alrosa allowed De Beers to maintain or strengthen ifs role as
market-maker, such a result wonld not, of itself contravene
the competition rules.” (**)

The ECJ quashed the GC’s substantive findings
and rejected Alrosa’s pleas

The Commission appealed these findings. First it
submitted that the GC misinterpreted and misap-
plied Article 9 and the principle of proportionality
in the context of that provision.

Secondly, the Commission argued that, in examin-
ing whether the commitments were proportionate,
the GC misinterpreted Article 102 TFEU, ignored
the proper scope of judicial review, distorted the
content of the contested decision and the factual
record, and failed to give adequate reasons at several
stages of the judgment.

Accepting the Commission’s arguments on the first
point, the ECJ held that Article 9 was fundamentally

(") T-170/06, paragraph 128.
(") 'T-170/06, paragraph 132.
(") 'T-170/06, paragraph 130.
() T-170/06, paragraph 129.
(') Or be the result of incorrect information, T-170/06, para-
graph 194.
%) 'T-170/06, paragraph 146.
paragrap
(") 'T-170/06, paragraph 152.
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different from Article 7. Article 9 was introduced in
the interest of procedural economy to ensure that
competition rules are applied effectively. Commit-
ments provide a more rapid solution to the identi-
fied competition problems.

The ECJ rejected as incorrect the GC’s proposition
that applying the principle of proportionality would
have the same effect in relation to Article 9 com-
pared to Article 7. It held that applying the prin-
ciple of proportionality in the context of Article 9
is confined to requiring the Commission to verify
that the commitments address the expressed com-
petition concerns and that the undertaking had not
offered less onerous commitments that adequately
address those concerns. Thus, under Article 9, the
Commission is not required to seek less onerous so-
lutions than the commitments offered. Therefore,
in this case, the Commission had to ascertain only
whether the joint commitments offered in proceed-
ings initiated under Article 101 TFEU were suffi-
cient to address the concerns identified in the pro-
ceedings initiated under Article 102 TFEU. In view
of the results of the market test, the Commission
was entitled to conclude that the joint commitments
were not appropriate. However, when assessing the
commitments, the Commission must take into con-
sideration the interests of third parties.

The EC]J ruled that the GC erred in holding that
Regulation 1/2003 would prohibit the Commission
from adopting a decision under Article 9(1), if that
decision were disproportionate to the infringement,
if established under Article 7(1). (*") The ECJ found
that the aim of Article 7 is to put an end to an iden-
tified znfringement and Article 9 aims to address the
Commission’s concerns following its preliminary as-
sessment. Under Article 9, the Commission is not
required to make a finding of an infringement, but
only to examine the commitments offered by the
undertaking concerned. Therefore there would be
no reason why any proposal going beyond a poten-
tial Article 7 measure should automatically be re-
garded as disproportionate under Article 9. On the
contrary, undertakings offering commitments con-
sciously accept that their concessions may go be-
yond what the Commission could itself impose on
them under Article 7 following a thorough examina-
tion. In return, closing the procedure allows under-
takings to avoid a potential finding of a competition
law infringement and a resulting fine.

The ECJ defined the scope of the Commis-
sion’s discretion and rejected the GC’s view of the

(") Under Article 7, the Commission may impose on the un-
dertakings concerned any behavioural or structural rem-
edies which are proportionate to the infringement com-
mitted and necessary to bring the infringement effectively
to an end.

standard of review by clarifying that judicial review
is limited to reviewing whether the Commission’s
assessment is manifestly incorrect. Consequently, it
rejected the GC’s discussion of other options for
commitments, as the GC had failed to reach a find-
ing that the Commission committed a manifest er-
ror of assessment or that its conclusions were mani-
testly unfounded. It held that the GC breached law,
because it ‘examined other less onerous solutions for the
purpose of applying the principle of proportionality, includ-
ing possible adjustments of the joint commitments.” (*') It
‘excpressed its own differing assessment of the capability of
the joint commitments to eliminate the competition problems
identified by the Commission, before concluding [...] that
alternative solutions |...] were less onerons.” (**) The ECJ
concluded that ‘by doing so, the General Court put for-
ward its own assessment of complex: economic circumstances
and thus substituted its own assessment for that of the Com-
wmiission, thereby encroaching on the discretion enjoyed by the
Commission instead of reviewing the lawfulness of its as-
sessment. That error of the General Conrt in itself justifies
setting aside the judgment under appeal.’ ()

In view of these findings, the ECJ did not need to
examine the remaining legal arguments, namely the
GCs interpretation of Article 102 TFEU. However,
the ECJ implicitly followed Advocate General Ko-
kott’s analysis. Had the GC been correct in its inter-
pretation, De Beers could not possibly have infringed
Article 102 TFEU. As a result, the Commission
would have erred in raising those competition con-
cerns under Article 102 TFEU, which it had iden-
tified in its preliminary assessment and committed
a manifest error in accepting corresponding com-
mitments. It is therefore interesting to take a closer
look at AG Kokott’s opinion on the applicability of
Article 102 TFEU to De Beers’ practices.

AG Kokott argued that it was ‘certainly not unreasonable
Jfor the Commission to take the view that a continuing sup-
Dply relationship between Alrosa and De Beers conld lead to
abuse of the dominant position held by De Beers” (**) In her
view, the GC had erroneously disregarded De Beers’
position as a producer and its competitive relation-
ship with Alrosa. She explained, ‘i both undertakings
are active on the same market as producers, it is not as a rule
consistent with normal competitive bebaviour for one of them
regularly to buy up the production of the other... Article §2
EC precludes bebaviour by an undertaking in a dominant
position if its purpose is to strengthen that dominant position
and abuse it. There is reason to fear precisely such abuse if an
undertaking in a dominant position buys up the production of
another producer active on the same market. That other pro-
ducer is then not required to develop its own distribution sys-
tem and to compete with the dominant undertaking. This may

) Case C-441/07, paragraph 65.

22) Case C-441/07, paragraph 66.
paragrap

(*) Case C-441/07, paragraphs 67 and 68.

(* AG Kokott’s opinion, paragraph 235.
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have detrimental effect for the market structure and unltimately
also for consumers. .. There is a danger that ... the dominant
undertaking influences sales and thus ultimately also prices. ..
Such behavionr has nothing to do with the protection of the
legitimate interests of the dominant undertaking, which is
lawful in principle. .. the Conrt completely failed to address
the dual role of De Beers as the world’s largest producer and
largest buyer on the market for rough diamonds’. (*°)

AG Kokott also dismissed the GC’s considerations
on auctions. The GC had erroneously “simply stated’
that with auctions, there was no risk of abuse on the
part of the seller’, although, in AG Kokott’s opinion,
it was not possible on this basis to rule out abusive
bidding such as predation by the dominant under-
taking as the buyer. She criticised that ‘#he judgment
under appeal does not contain any indication that the Conrt
of First Instance had given even the slightest consideration to
this question’, even though it had reasons to do so, (*)
because such conduct constitutes an abuse within
the meaning of Article 102 TFEU. (*)

AG Kokott opined that De Beers only exercised its
(negative) freedom not to conclude contracts, and
that the Commission decision merely defined the
limits of contractual (positive) freedom which fol-
low, for all economic operators, from the directly
applicable competition rules. (*) On the duration of
the commitments, AG Kokott argued that the Com-
mission was not required to apply a time limit in
view of the possibility of the case being re-opened
under Article 9(2)(a). (*)

The ECJ overruled the GC’s judgment
and dismissed Alrosa’s plea, claiming an
infringement of its right to be heard

The GC found that Alrosa had to be given rights
of an undertaking concerned within the meaning of
Regulation 1/2003 for ‘the proceedings as a whole’,
i.e. not only the proceedings under Article 101 but
also those under Article 102 TFEU, in the latter of
which Alrosa was not formally an undertaking con-
cerned. The GC based itself on the following con-
siderations. First, although it was not the dominant
undertaking under investigation pursuant to Arti-
cle 102 TFEU, Alrosa was the contracting partner of
De Beers in the context of a long-standing bilateral
trading relationship, which the decision brought to
an end. Second, the Commission would have treated
the proceedings under Article 101 and 102 TFEU
always de facto as a single set of proceedings. Third,
Alrosa was involved in both sets of proceedings.
Fourth, the decision expressly referred to Alrosa,

(*) AG Kokott’s opinion, paragraphs 120-122.

(%) AG Kokott’s opinion, paragraphs 129.

(*) AG Kokott’s opinion, paragraphs 128 and 130.
(**) AG Kokott’s opinion, paragraphs 225-241.

*) AG Kokott’s opinion, paragraphs 217-220.

and last, was liable to adversely affect it. (") From
this, the GC derived a number of rights for Alrosa,
namely that it should have been informed of, and
been given the chance to comment on, the essen-
tial facts on the basis of which the Commission re-
quited new commitments. (*') The Court ruled that
Alrosa did not have the opportunity to fully exercise
its right to be heard on the individual commitments
proposed by De Beers, because the third-party ob-
servations were supplied to Alrosa only at the same
time as De Beers’ final commitments. Alrosa was
therefore unable to give an effective reply and pro-
pose new joint commitments with De Beers. (*?)

The Commission appealed the GC’s ruling based on
a number of reasons, including that the GC misin-
terpreted the extent of Alrosa’s right to be heard
and that it gave no reasons for finding that this right
would have been infringed.

The ECJ found that the GC misinterpreted the con-
cept of ‘undertaking concerned’ within the meaning
of Regulation 1/2003 by comparing Alrosa’s legal
position in the proceedings relating to Article 102
TFEU with that of De Beers. The ECJ ruled that
Alrosa could not have the status of ‘undertaking
concerned’ in the proceedings related to Article 102
TFEU concerning De Beers’ unilateral practices and
therefore only had the less extensive rights of an
interested third party. (*)

According to the EC], the GC ‘based its reasoning on
the incorrect proposition that the Commission was required
1o give reasons for rejecting the joint commitments and to sug-
gest to Alrosa that it offer new joint commitments with De
Beers.” (**) The ECJ held that the Commission did
not have to give Alrosa the opportunity to prepare
new joint commitments together with De Beers. In
addition, Alrosa did not have the right to comment
on the outcome of the market test before De Beers
submitted individual commitments.

Consequently, the ECJ dismissed Alrosa’s plea re-
lated to its rights to be heard as unfounded.

Conclusions

The ECJ’s judgment clarified the interpretation and
application of Article 9, in particular with respect
to the principle of proportionality and the rights of
interested third parties to be heard.

In the context of Article 9, the principle of pro-
portionality requires the Commission only to ascer-
tain that commitments as offered by undertakings
concerned address the competition problems it has

() T-170/06, paragraphs 176, 177, 186, 187 and 191.
(Y 'T-170/06, paragraph 196.

(3 'T-170/06, paragraphs 201 and 203.

(*) Case C-441/07, paragraphs 88 and 91.

(") Case C-441/07, paragraph 95.
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identified and that these commitments in any case
do not manifestly go beyond what is necessary. The
Commission does not have to compare the commit-
ments offered with measures it would itself have
imposed in an infringement decision, and to reject
as disproportionate any commitment which goes
beyond those measures. Undertakings which offer
commitments consciously accept that the conces-
sions they offer may go beyond what the Commis-
sion could impose on them in an Article 7 decision.
However, undertakings benefit from a commitment
decision by avoiding the risk that the Commission
finds an infringement and imposes a fine. The ra-
tionale of Article 9 commitment decisions is proce-
dural efficiency. It is meant to provide an effective
future remedy to identified competition problems.

Third parties, in particular trading partners of pre-
sumably dominant undertakings, are often affected
by a change in conduct resulting from commitments
of such undertakings. However, there is no breach
of the principle of proportionality if the Commis-
sion accepts proposed commitments without seeking
to identify less onerous solutions, which would also
address its competition concerns. Otherwise, the
Commission would be forced to investigate all other
solutions to its competition concerns. The Commis-
sion is not obliged to find the least onerous solution.
This important clarification of the Commission’s
obligations in applying Article 9 is key to procedural
efficiency and effectiveness, which is precisely the
legislative purpose of the commitment procedure.
The ECJ’s judgment recognises and protects this.

In appeals against commitment decisions, interested
third parties have to demonstrate an error of law
or a manifest error of assessment or breach of the
principle of proportionality. The principle of pro-
portionality is only breached if commitments go
manifestly beyond what is necessary to address the
concerns expressed by the Commission in its pre-
liminary assessment.

With respect to the right to be heard, interested
third parties are not addressees of the preliminary
assessment or the statement of objections in Ar-
ticle 102 TFEU proceedings. Consequently, they
benefit only from rights accorded to interested third
parties and not from rights of concerned parties.
The ECJ’s judgment confirms the careful balance of
Regulation 1/2003 between an efficient procedure
and protecting the rights of parties concerned and
of interested third parties.

The ECJ also implicitly confirmed that an under-
taking may not strengthen its dominant position
through abusive behaviour inconsistent with not-
mal competition. In this case, the ECJ thereby
maintains the economic rationale of prohibiting
abuse of dominant position under Article 102
TFEU, and strengthens, to the benefit of consum-
ers, the Commission’s work to enforce it. This case
has shown that an abuse of dominant position may
exist when dominant companies strengthen their
position by buying up their competitors’ output,
at least when such purchases are significant for
competition.
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British Airways, Iberia and American Airlines: airline cooperation and
consolidation under review by the Commission

by Emmanuelle Mantlik, Daniel Mes, Tatyana Panova, Anatoly Subocs, Axel Specker and Lucia Bonova (%)

1. Introduction

On 14 July 2010, the Commission adopted two
decisions in relation to air transport services. The
first decision, in antitrust Case COMP/39.596
BA/AA/IB, made binding the commitments of-
fered by British Airways (‘BA’), American Airlines
(‘AA’) and Iberia (‘IB’) in relation to their coopera-
tion on transatlantic routes. The second decision, in
metget Case COMP/M.5747 IB/BA, cleared a con-
centration between BA and IB in Phase I without
remedies.

The present article discusses the main issues raised
in these investigations and highlights developments
in the Commission’s approach towards competition
analysis and remedies in the passenger air transport
sectoft.

2. British Airways/American Airlines/
Iberia antitrust case

2.1. Background

BA, AA and IB concluded a set of agreements
establishing cooperation on all routes served by
these airlines between Europe and North Ameri-
ca (‘transatlantic routes’). In particular, the parties
agreed to coordinate prices, capacity, schedules,
marketing and sales, as well as to share revenues.
On 8 April 2009, the Commission opened formal
proceedings pursuant to Article 101 TFEU.

All three parties are members of the oneworld al-
liance, which is one of the three global airline alli-
ances, the other two being the Star alliance and the
SkyTeam alliance. The level of cooperation between
members of each of these alliances ranges from
a relatively low degree of cooperation, involving for
example the sharing of frequent flyer programmes
(‘FFPs’) or lounge access, to highly integrated ar-
rangements, such as setting of common prices and
revenue sharing. The latter types of cooperation
have developed partly in response to existing regu-
latory barriers which prevent cross-border mergers

(") 'The authors would like to thank the other members of the
case teams, in particular members of the Chief Econo-
mist Team Miguel de la Mano, Mario Marinello, Szabolcs
Lérincz, Manuel Godinho de Matos and José Enrique
Elias Cabrera. The content of this article does not neces-
sarily reflect the official position of the European Com-
mission. Responsibility for the information and views ex-
pressed lies entirely with the authors.

between aitlines at international level (). The Com-
mission’s investigation concerned only the close
transatlantic cooperation between BA, AA and 1B,
and not the looser forms of cooperation with the
other members of the oneworld alliance.

The Commission decision of 14 July 2010 is
a commitment decision on the basis of Article 9 of
Regulation No 1/2003. In its decision, the Com-
mission concluded that the commitments offered
by BA, AA and 1B met the competition concerns
that it had expressed in its preliminary assessment
of the case, which was contained in the Statement
of Objections that was addressed to the parties on
29 September 2009. The sections below describe
the Commission’s competition concerns as ex-
pressed in its preliminary assessment and the com-
mitments that the parties offered to meet those
concerns.

2.2. Relevant markets

Point of origin/point of destination’ (O&D)
versus network-wide market

The Commission examined a recurrent question
in recent airline cases, namely whether the relevant
markets in these cases should be defined at the level
of airline networks rather than at the level of indi-
vidual city pairs.

From a demand side perspective, passengers usu-
ally wish to travel between specific cities. Accord-
ingly, a price increase on a flight to Palermo will
not generally make a passenger fly to Paris instead.
Hence, passengers are concerned by competitive
conditions on a particular route, which is not sub-
stitutable by other routes. On the other hand, some
full-service airlines consider that they compete on
the basis of their networks of flights, since larger
networks allow airlines to offer more destinations
and to persuade more passengers to travel via their
hub airports. However, these supply-side consid-
erations are secondary for the definition of the

() Mergers involving non-EU aitlines are hampered by na-
tionality clauses in bilateral air services agreements due
to which a merging airline risks losing valuable air traffic
rights. Furthermore, some countries maintain explicit for-
eign ownership and control restrictions. Thus, the United
States limit foreign ownership of its airlines to 49 % and
foreign control to 25%. Similarly, non-EU citizens may
own only up to 49 % of EU airlines. Mergers between EU
carriers are possible thanks to EU liberalisation measures.
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relevant market (%). For a passenger wishing to trav-
el on a specific route where a transaction results in
monopoly prices, it would be of little relief if the
same transaction strengthened the network of the
parties vis-a-vis their competitors. Since competition
assessment deals first and foremost with the effect
of the transaction on consumers, demand-side
considerations are key for the purposes of market
definition.

The Commission thus provisionally concluded that
O&D city pairs were the relevant method to define
the market in the present case. This market defini-
tion does not negate the importance of networks in
the airline industry. The Commission took network
considerations into account in its competitive analy-
sis, in particular when assessing the strength of the
aitlines at the relevant hubs, the likelihood of entry
by a competitor in the light of its overall network
presence and the competitive constraint imposed by
one-stop flights over the airport hubs of competing
airlines and airline alliances.

Premium versus non-premium passengers

The Commission’s investigation identified the ex-
istence of two distinct groups of passengers with
different travel needs on transatlantic routes. While
one group of passengers selects the flights prima-
rily on the basis of price (‘non-premium passen-
gers’), the other group of passengers selects trips
on the basis of a combination of factors such as
shorter trip duration, ticket flexibility, price and,
given the length of the flight, travel comfort (‘pre-
mium passengers’) (). Premium passengers ate
usually less price sensitive than non-premium pas-
sengers. The Commission’s conclusion was based
on qualitative and quantitative evidence collected
throughout its investigation. In particular, an analy-
sis of the correlation of fares within the various
fare classes on transatlantic flights revealed that
fares for restricted Economy tickets are not corre-
lated with fares for flexible Business tickets. More-
over, a passenger survey conducted at London
Heathrow airport indicated that premium passen-
gers share common travel preferences, which differ
from the travel preferences of non-premium pas-
sengers, particularly as regards the time when the
ticket was booked (which is generally closer to the
time of departure of the flight) and the length of
stay at destination (which is generally shorter and

() Commission Notice on the definition of relevant mar-
ket for the purposes of Community competition law,
QJ C 372,9.12.1997, p. 513, paras. 13-14.

(" While in previous cases the Commission used ‘time sensi-
tive/non-time sensitive’ terminology to define these two
groups of passengers, in the present case ‘premium/non-
premium’ distinction was applied to underline the impor-
tance of non-time-related considerations, in particular
travel comfort, for passengers on transatlantic routes.

includes fewer stays over the weekend). Further-
more, premium passengers appeared to be much
more likely to simply switch airlines in the case of
a price increase rather than reduce their travel com-
fort or the flexibility of their travel by switching to
a lower fare class. The Commission therefore took
the preliminary view that services provided by air-
lines to these two groups of passengers belonged
to two separate markets.

The Commission used booking classes as a proxy
for determining the size of each of these markets.
Booking classes are the main indicator which air-
lines themselves use to distinguish and price differ-
entiate between premium and non-premium pas-
sengers. As it was not necessary to determine the
precise boundaries of the two markets in this case,
the Commission calculated market shares on the
basis of the premium market, including all tickets
except restricted Economy.

Non-stop versus one-stop flights

Air transport markets may be further segmented
on the basis of the distinction between non-stop
services and one-stop services. However, the Com-
mission provisionally concluded that, in the present
case, it was not necessary to determine whether
non-stop flights and one-stop flights were in the
same market. The parties’ cooperation would re-
strict competition irrespective of the precise mar-
ket definition, since on the routes of concern
one-stop services were only remote substitutes
to non-stop flights. The competitive constraint
imposed by one-stop services varied between the
routes of concern and depended on several factors,
such as passenger type (premium/non-premium)
and total travel time. The Commission conducted
a detailed assessment of the extent of competitive
constraint imposed by one-stop services on each
route of concern.

Airport substitution

London is served by five main airports: Heathrow,
Gatwick, London City, Luton and Stansted. The
Commission’s investigation indicated that demand-
side substitution and supply-side substitution be-
tween transatlantic flights out of Heathrow and
the other four London airports was likely to be in-
sufficient to consider that they all belonged to the
same relevant market. However, in this case it was
not necessary to define the exact boundaries of the
market, since such definition did not alter the Com-
mission’s competitive assessment. With respect to
New York airports, the Commission provisionally
considered John F Kennedy and Newark airports to
be substitutable.
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2.3 Competitive assessment

In its preliminary assessment, the Commission con-
sidered that the extensive level of cooperation re-
sulting from the agreements eliminated competition
between the parties and restricted competition by
object. In addition, the Commission found that the
parties’ cooperation also produced anti-competitive
effects on specific routes, which were examined in
further detail.

Concerns in relation to restrictions of
competition between the parties

The Commission provisionally concluded that the
agreements restricted competition between the pat-
ties and resulted in anti-competitive effects on six
hub-to-hub routes, where non-stop services of two
of the three parties overlapped. These were five
routes between London and U.S. cities (Boston,
Chicago, Dallas, Miami and New York), plus the
route between Madrid and Miami (together ‘routes
of concern’).

The provisional finding of anti-competitive effects
was based on several grounds. First, the Commis-
sion’s investigation revealed that on the routes of
concern the parties were the closest competitors in
terms of frequencies, schedules and service quality.
Second, the parties’ market position was particu-
larly strong as compared to their actual and poten-
tial competitors. For example, the parties’ market
shares on the routes of concern exceeded 50 %.
The combination of the parties’ operations fur-
ther strengthened their market position. Third, the
parties’ position was protected by high barriers to
entry, in particular the lack of slots at London and
New York airports. Other barriers to entry included
the parties” high number of frequencies, extensive
FFPs and hub advantage at the end of the routes
of concern.

The preliminary finding of anti-competitive effects
was also confirmed by the Commission’s regression
analysis of price concentration, which showed that
the parties’ agreements would be likely to lead to an
increase in fares for both premium and non-premi-
um passengers (°).

() The main goal of that analysis was the statistical measure-
ment of the strength and sign of the historical association
between price (fare) and market concentration. In par-
ticular, the logarithms of ticket prices were regressed on
the number of independent competitors (as a measure of
market concentration), and other controlling factors, such
as average frequency, aircraft size, slot concentration at
origin and destination cities, GDP, population, and time
effects. Separate models were set up for the fares of the
restricted economy and the fully flexible business booking
classes. The estimation used standard panel data estima-
tors (fixed effects, first differences, GMM fixed effects
and first differences, and the Arellano-Bond estimator).

It is interesting to note a few peculiarities of the
routes examined in the present case, which influ-
enced the Commission’s competitive assessment
and subsequent evaluation of the commitments
offered by the parties. First, the routes of concern
were exclusively long-haul routes, which are quite
different from short-haul routes. For example, long-
haul operations require substantial connecting traf-
fic to fill a plane and make the transatlantic flight
viable. Furthermore, unlike many of the routes at
issue in certain previous antitrust and merger cases,
the long-haul routes which were the subject of the
present investigation were quite large in terms of
passenger traffic. For example, London-New York
is the largest long-haul route in the wotld in terms
of point-to-point passengers. Also, there was a sub-
stantial amount of high-yield premium traffic on
most of the routes of concern. This made these
routes particularly attractive for actual or potential
competitors of the parties, if barriers to entry and
expansion on these routes were to be lowered.

Concerns of restriction of competition between
the parties and third parties

The Commission also provisionally concluded that
the agreements had the potential of creating further
restrictive effects through the parties restricting ac-
cess to connecting traffic by their competitors.

As mentioned above, access to sufficient connecting
traffic is very important for the viability of transat-
lantic air transport services. The parties that have
hubs at one or both ends of the six routes of con-
cern are important providers of connecting traffic
to competitors operating on these routes. They can
provide competitors with access to connecting pas-
sengers by concluding standard industry interline
or special pro-rate agreements (°). The agreements
would add the parties’ increase in market power on
the routes of concern to their strong presence on
short- and medium-haul routes connecting to their
hubs. The Commission’s preliminary view was that
this would enable the parties to restrict their com-
petitors’ access to connecting traffic travelling over
these routes, for example by restricting the terms of

() Under an interline agreement, other airlines can issue
tickets including a segment that they operate themselves
as a well as a segment operated by the parties. For ex-
ample, a competitor can issue a ticket for a Manchester-
London-New York itinerary, where the Manchester-
London segment is operated by BA and the London-New
York segment by the issuing competitor itself. The parties
subsequently charge the issuing airline for the segment
that they operate. The issuing airline and the parties can
choose to divide the fare that is collected from the passen-
ger on the basis of standard industry rules set within the
framework of the International Airline Travel Association
(‘IATA’). They can also opt to set the terms and condi-
tions for interlining by a tailor-made, more advantageous
agreement (‘special pro-rate agreement’).
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interline or special pro-rate agreements or by refus-
ing to enter into such agreements altogether. The
Commission provisionally concluded that a reduc-
tion in connecting passengers from the parties had
the potential to significantly undermine the viability
of competitors’ transatlantic services on the routes
of concern, thereby foreclosing the markets for
these competitors.

The Commission’s preliminary view was that the po-
tential for negative effects arising from such practices
would depend on route-specific factors. For each of
the routes of concern, the Commission considered
in detail the parties’ market power and the potential
negative effect that would result from a restriction
of their competitors’ access to connecting traffic. In
particular, the Commission assessed the importance
of connecting traffic for competitors’ operations on
the routes, the scope of competitors to attract con-
necting traffic from other intetline or alliance part-
ners if faced with a reduction in connecting traffic
from the parties, and the potential that a reduction
of connecting traffic from the parties had to restrict
overall competition on the route of concern.

In the light of these factors, the Commission pro-
visionally concluded that the potential for negative
effects was most likely on the London-Chicago and
London-Miami routes. The Commission’s investi-
gation confirmed that the operations of competi-
tors on those routes were particularly dependent on
connecting traffic provided by the parties, so that
a reduction of access to connecting traffic had the
potential of significantly undermining the viability
of competitors’ operations and the state of overall
competition on those routes.

2.4 The commitments

General description

The parties offered a set of commitments aimed at
addressing the competition concerns identified, pri-
marily by removing barriers to entry and expansion
for other airlines to operate on the routes of con-
cern (7). Having analysed the proposed commitments
and having market tested them, the Commission con-
cluded that the commitments met the competition
concerns as expressed in its preliminary assessment.

Slot commitment

On four of the six routes of concern, the parties
proposed to make slots available at either Lon-
don Heathrow or London Gatwick airports — at
the competitor’s choice — to allow competitors to

() Sece the final commitments at http://ec.curopa.cu/
competition/antitrust/cases/dec_docs/39596/
39596_3882_2.pdf.

operate one additional daily service on each of Lon-
don-Dallas and London-Miami, two additional daily
services on London-Boston, and three additional
daily services on London-New York. The number
of slots to be made available on a route of con-
cern was to be reduced by any competitive service
on this route that was added without making use of
the slots released under the commitments (). Thus,
in line with this clause, the three new services re-
cently launched by Continental Airlines and Delta
Air Lines on London-New York mean that there are
currently no slots available on this route. However,
after adoption of the commitment decision, slots
were available on the three other routes. Having ap-
plied for slots under the commitments, Delta started
new services on London-Boston and London-Miami
on the basis of these slots in March 2011.

Under the commitments, the Commission selects
the entrant which would offer the most effective
competitive constraint imposed on the relevant
route. Competitors may choose to offer compensa-
tion for the requested slots. However, compensation
is not a factor in the Commission’s competitive as-
sessment of applicants’ requests for slots: it would
only be taken into consideration if two or more ap-
plicants were deemed to impose a similarly effective
competitive constraint.

The slot commitment essentially follows the prec-
edents set in previous antitrust and merger cases
in the airline sector. However, it deviates from the
precedents in five principal respects.

Compensation

Unlike in previous antitrust and merger cases in pas-
senger air transport, the current commitments do
not preclude compensation for the release of slots.
This is in line with the Commission’s current po-
sition on slot exchanges involving monetary and
other consideration (°). The Commission took into
account the specific situation at London Heathrow,
where an active secondary market for slots has exist-
ed for many years. This airport is highly congested
and the value of traded slots reaches several millions
of euros. In these circumstances, it was considered
disproportionate to exclude the possibility of com-
pensation proposed by the parties, given that it had

(*) Similar clauses were included in commitments in previ-
ous merger cases, see for example Case COMP/M.3280
Air France/ KI.M (O] C 60, 09.03.2004), para. 1.2.3 of
the commitments; Case COMP/M.3770 Lufthansa/Swiss
(O] C 204, 20.8.2005), para. 1.2.2 of the commitments;
and Case COMP/M.3940 Lufthansa/Eurowings (O] C 18,
25.01.2000), para. 2.1.2 of the commitments.

() See Commission’s Communication COM(2008)227 fi-
nal on the application of Regulation (EEC) No 95/93 on
common rules for the allocation of slots at Community
airports, as amended, 30.4.2008, page 6.
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no negative impact whatsoever on the effectiveness
of the commitments.

‘Anti-gaming’ provisions

Contrary to precedent, the commitments restrict
a competitor from receiving slots from the par-
ties if it already holds slots at the airport and fails
to operate them without a bona fide reason. Given
the high value of slots at the relevant airports, this
provision was included to prevent competitors
from ‘gaming’, i.e. receiving slots under the com-
mitments even though the competitor already has
unused slots which it can operate to offer a com-
petitive service.

Slots for non-stop services

Unlike in previous remedy packages concerning
long-haul routes where released slots could be used
for one-stop services (¥), the slots in the present
case are generally available only for non-stop servic-
es on the routes of concern. However, exceptional-
ly, on the London-Dallas and London-Miami routes
the slots will become available also for one-stop
services as of the IATA summer season 2013, in the
event that no competitor has used them up to oper-
ate a non-stop flight. This provision was included
in particular to encourage competitors to apply for
slots for non-stop services on these routes as eatly
as possible.

Reduced time window

In previous air transport cases, the parties under-
took to make available slots within +/- 90 minutes
of the time requested by the applicant for long-
haul routes (') and between +/- 30 (*?) and, recent-
ly, +/- 20 (**) minutes for short-haul routes. The
reasoning was that precise timing is less important
on long-haul than on short-haul routes, both be-
cause peak times are longer and the constraints
of aircraft rotation are much lower on long-haul
routes. However, two elements in the present case

(") See, for example, commitments in Case COMP/M.3280
Air France/KLLM (O] C 60, 09.03.2004) and Case
COMP/M.3770 Lufthansa/Swiss (O] C 204, 20.8.2005).

(") Case COMP/M.3280 Air France/KLLM (O] C 60,
09.03.2004), para. 1.3.1 of the commitments; Case
COMP/M.3770 Lufthansa/Swiss (O] C 204, 20.8.2005),
para. 1.3.2 of the commitments.

(") Case COMP/M.3280 Air France/KLLM (O] C 60,
09.03.2004), para. 1.3.1 of the commitments; Case
COMP/M.3770 Lufthansa/Swiss (O] C 204, 20.8.2005),
para. 1.3.2 of the commitments; Case COMP/M.3940
Lufthansa/ Eurowings, para. 2.2.2 of the commitments; Case
COMP/M.5364 Iberia/ Clickair/ Vaueling, para. 1.2.2 of the
commitments.

(") Case COMP/M.5335 Lufthansa/SN Airholding, para. 1.3.4
of the commitments; Case COMP/M.5440 Lufthansa/Auns-
trian Airlines, para. 1.2.2 of the commitments.

led the parties to improve the commitments and
reduce the time-window to +/-60 minutes. First,
multiple daily services are offered at London Hea-
throw on transatlantic routes, which makes it more
important to obtain a slot at a precise time. Fur-
thermore, obtaining a slot at a precise time may be
important to a carrier with a hub at the other end

of the route in order to meet its connection banks
at that hub.

Restrictions on slots per hour

The commitments in some previous merger cases
included provisions that excluded an obligation
either to release slots at certain hours (') or to re-
lease more than a certain number of slots in a giv-
en hour (). This was due to either environmental
regulations in force or to ensure the viability of
the merged entity’s hub-and-spoke system. The
present commitments exclude an obligation to re-
lease any arrival slots before 6:20 a.m. and more
than three slots between 6:20 and 8:20 a.m. The
Commission concluded that these restrictions were
proportionate did not undermine the effectiveness
of the commitments.

Fare combinability and SPA commitments

The parties also offered to conclude fare combin-
ability agreements with competitors on the routes
of concern. These agreements provide for the pos-
sibility for competitors to offer a return trip com-
prising a non-stop transatlantic service provided by
that competitor, and a non-stop service in the other
direction by the parties, thus increasing the number
of frequencies the competitor is able to offer.

Finally, the parties committed to enter into special
prorate agreements (‘SPAs’) with competitors on the
routes of concern. Such agreements allow interested
airlines to attract connecting traffic from the par-
ties on favourable commercial terms. SPAs would
be available for any airline that wishes to launch new
services on the routes of concern, in particular by
using slots to be released by the parties. This should
give these aitlines a further incentive to enter or ex-
pand their operations on these routes. In addition,
SPAs would be available for existing services of
competitors on London-Miami and London-Chica-
go, in order to address the Commission’s specific
concerns in relation to the availability of connecting
traffic for existing competitors on these routes.

() Case COMP/M.3280 Air France/KLLM (O] C 60,
09.03.2004), para. 1.3.11 of the commitments.

() Case COMP/M.3280 Air France/KLLM (O] C 60,
09.03.2004), para. 1.3.12 of the commitments; Case
COMP/M.3770 Lufthansa/Swiss (O] C 204, 20.8.2005),
para. 1.3.11 of the commitments; Case COMP/M.5440
Lufthansa/ Austrian Airlines, para. 1.1.3 (iii) of the
commitments.
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3. Iberia/British Airways merger case

3.1 Background

The merger between BA and IB was agreed on
in April 2010, notified to the Commission in
June 2010, and ultimately unconditionally cleared
on 14 July 2010 on the basis of the EU Merger
Regulation.

Unlike the BA/AA/IB alliance case, which related
to transatlantic long-haul routes, the merger inves-
tigation focused to a significant extent on the as-
sessment of two short-haul routes: London-Madrid
and London-Barcelona, where both parties provide
non-stop services (*°). In addition, the Commission
investigated the impact of the merger on a number
of short- and long-haul routes (V).

3.2 Relevant markets

Many of the considerations on market definition
mentioned above in the context of the antitrust
case apply in a similar manner on short-haul routes,
such as LLondon-Madrid and LLondon-Barcelona.
However, since travel comfort is a much less deter-
mining factor in passengers’ decisions with regard
to the choice of a carrier on short-haul routes, the
Commission has traditionally distinguished time
sensitive passengers from non-time sensitive pas-
sengers (instead of premium/non-premium passen-
gers) to reflect the level of time flexibility of short-
haul passengers. More specifically, and similarly to
its previous merger cases dealing with short-haul
destinations, the Commission found that time sensi-
tive passengers tend to travel for business purposes,
require significant flexibility with their tickets (such
as cost-free cancellation and changing of the depar-
ture time, etc.) and are prepared to pay higher prices
for this flexibility. Non-time sensitive customers
travel predominantly for leisure purposes or to visit
friends and relatives, book well in advance, do not
require flexibility with their booking and are gener-
ally more price-conscious (*%).

One further distinctive element of the merger case
at the level of product market definition, again due
to the short-haul character of the London-Madrid

(") On London-Madrid, both parties operating non-stop
services while on LLondon-Barcelona, IB markets seats
as a marketing carrier on BA-operated flights by way of
code-sharing.

(") On these routes one merging party offers a non-stop con-
nection while the other party offers a one-stop connec-
tion, or both parties offer one-stop connections.

(") Case COMP/M.5440 Lufthansa/Aunstrian Airlines;
Case COMP/M.5335 Lufthansa/SN Airholding; Case
COMP/M.5364 Iberia/Vueling/Clickair (O] C 72,
26.03.2009); Case COMP/M.3280 Air France/KIL.M
(OJ C 60, 09.03.2004); Case COMP/M.3770 Lufthansa/
Swiss (O] C 204, 20.8.2005).

and London-Barcelona routes, was that the Hea-
throw, Gatwick and City airports were found to be
interchangeable with respect to both time sensitive
and non-time sensitive passengers. This conclusion,
which is consistent with an earlier antitrust deci-
sion of the Commission involving the same pat-
ties (**), was reached znter alia in view of the avail-
able transport infrastructure between these airports
and central London, the strong correlation between
fares charged by the parties for flights to the same
destinations from different London airports, and
the existence of an adequate level of conveniently-
timed frequencies and cheaper airfares at London
Gatwick.

3.3 Competitive assessment

In assessing the effects of the merger, an impot-
tant aspect was that easyJet has become a well-es-
tablished player on both the London-Madrid and
London-Barcelona routes, holding nearly a third
of all slots at London Gatwick. In addition, easy]et
maintains a base at Madrid and was, at the time of
the decision, in negotiations to open a base at Bar-
celona’s El Prat airport. Other players who are ac-
tive on Heathrow/Gatwick-Madrid or Heathrow/
Gatwick-Barcelona routes with an established base
or hub presence at these airports are the Sky Team
alliance-carrier Air Europa and the low cost carrier
Ryanair. The Commission’s market investigation
showed that all these players placed strong competi-
tive constraints on the merging parties.

Another relevant element of the competitive assess-
ment was that IB and BA were already cooperat-
ing intensively pre-merger by way of a revenue- and
profit sharing joint venture on the UK-Spain bundle
of routes. This cooperation was exempted by the
Commission in 2003 in the abovementioned anti-
trust exemption decision, subject to undertakings
such as the release of slots to competitors on both
routes. easyJet availed itself of these remedies and
thus expanded its market presence on both routes -
a position that would not be materially altered after
the merger if the merging parties were to request
slots back from easyJet (*). As a consequence, given
the low amount of residual competition possibly
eliminated by the transaction through the coopera-
tion between the parties pre-merger, as well as the

() Case COMP/D2/38479 British Airways/Iberia/GB
Airways.

(") The situation was different in case COMP/M.5440
Lufthansa/ Austrian Airlines, where the merging parties
had transferred slots on the route Frankfurt-Vienna to
their competitor Niki with a view to complying with Ar-
ticle 101 TFEU. As result of the merger, Niki would have
had to hand these slots back and would thus effectively
have had to exit the route. In consequence, the merger
between Lufthansa and Austrian Airlines was cleared sub-
ject to remedies inter alia for this route.
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competitive strength of the parties’ competitors, the
Commission concluded that the merger does not
give rise to competition concerns on any of these
routes.

Similarly, as regards all other short- and long-haul
routes affected by the merger, the Commission’s
investigation showed that the merged entity will
continue to face sufficient competition from other
carriers active on these routes, and therefore pas-
sengers will have adequate alternatives to fly on
these routes after the merger. More specifically on
the UK/Spain-North American routes, the assess-
ment focused on the merger-specific effects of the
transaction, taking into consideration the close co-
operation that will exist between the merged entity
and AA as a result of their transatlantic cooperation
mentioned above.

4, Conclusion

In both the BA/.4.4/IB antitrust case and the IB/
BA merger case, the Commission adopted deci-
sions on 14 July 2010not to oppose the transactions.
Whereas in the antitrust case this decision was sub-
ject to commitments under Article 9 of Regulation
1/2003, the merger decision was unconditional. As
described above, the factual circumstances and the
extent of competition concerns in each case were
very different, which explains the difference in the
final decisions, despite the fact that the same two
EU carriers were involved in both transactions. As
these two cases demonstrate, the Commission is
vigilant in monitoring observance of EU competi-
tion rules in the air transport sector, and only intet-
venes in transactions that raise genuine competition
concerns.

Number 3 — 2010

29

1SNYLILNY



Cartels

The Bathroom fittings and fixtures cartel

by Liane Wildpanner and Caroline Teyssié (%)

Introduction

On 23 June 2009, the Commission adopted a pro-
hibition decision against 17 manufacturers of bath-
room fittings and fixtures producers. The Decision
found that Masco (including the Hansgrohe and
Hiippe sub-groups), Grohe, Trane, the former Ideal
Standard group (which notably included Trane and
Wabco), Hansa, Roca (including Laufen), Duravit,
Dornbracht, Sanitec, Villeroy & Boch, Duscholux,
Kludi, Artweger, Cisal, Mamoli, RAF, Teorema and
Zucchetti had operated a single and continuous car-
tel in the bathroom fittings and fixtures sector. The
Commission imposed a total amount of fines of
more than EUR 622 million on them for infring-
ing Article 101 of the TFEU and Article 53 of the
EEA Agreement.

The cartel covered six Member States: Germany,
Austria, Italy, France, Belgium and the Netherlands.
The cartel meetings took place in 13 national trade
associations and bilateral meetings were held between
the undertakings concerned. The anti-competitive
conduct covered the time petiod 1992 — 2004. (°)

Products concerned

The infringement concerned the following three
product groups:

- Taps and fittings, including pillars, single and
double head mixers and thermostatic taps and
mixers;

- Shower enclosures, including shower cubicles
and bath screens;

- Ceramics or ‘ceramic sanitary ware’, including
WCs and cisterns, washbasins, pedestals, bidets,
urinals, sinks and shower trays.

The anti-competitive conduct affected sales to
wholesalers, which accounted for most sales made by
the manufacturers. The wholesalers sold the products
either directly to end consumers o, to a larger extent,
to plumbers, who again sold to end consumers. Pric-
es for the products were typically adjusted each year.

(") The authors would like to mention the substantial con-
tribution of previous case handlers, including Ms Iona
Hamilton, Mr Andreas Klafki and Mr Dimitrios Loukas.
The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() 'The duration of the participation of the specific undertak-
ings within this time frame varied.

A smaller share of sales were made to do-it-yourself
outlets (DIY outlets), for which an infringement of
competition rules could not be established. In the
year 2004, the value of the three product groups was
estimated at EUR 2 888.7 million.

Procedure

The case was opened on the basis of an immunity
application made by Masco under the Commission’s
2002 Leniency Notice on 15 July 2004. The Com-
mission obtained further evidence from inspections
that took place in November 2004 at the premises
of several addressees of the Decision in Austria,
Belgium, Germany, Italy and the Netherlands. Fol-
lowing those inspections, the Commission received
leniency applications from Grohe, Ideal Standard,
Hansa, Dornbracht, Roca and Artweger and sent
out several requests for information.

A Statement of Objections was issued on 26 March
2007 and on 12-14 November 2007 an Oral Hearing
took place. On 9 July 2009, the Commission sent
a letter of facts to the undertakings. The Commis-
sion adopted the Decision on 23 June 2010.

The cartel

Content of coordination

The anti-competitive conduct of the undertakings in-
cluded regular coordination of annual price increases
within the framework of meetings of 13 national in-
dustry associations. During the meetings, the undet-
takings would communicate to each other in a round-
table discussion their yeatly planned price increases
expressed in percentages, in most cases before the
increases were communicated to customers. In cer-
tain cases, coordination included additional pricing
elements, such as setting minimum prices and rebates.
Furthermore, the infringement covered the coordina-
tion of pricing on several other occasions connected
to specific events, such as the increase of raw material
costs, the introduction of the Euro and the introduc-
tion of road tolls. Additional disclosure and exchang-
ing sensitive business information supported and fa-
cilitated the overall price coordination scheme.

Single and continuous infringement

The Commission found in its Decision that the cat-
tel constituted one single and continuous infringe-
ment (SCCI) for the three product groups in the
above-mentioned six Member States.
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Several features of the cartel served as a basis for
this legal qualification of the infringement, includ-
ing the following:

- All products covered by the cartel are gener-
ally considered as general bathroom equipment
and are referred to as ‘products before the wall’

(‘Produkte vor der Wand’),

- One central group of undertakings participated
in the cartel in several Member States;

- So-called ‘umbrella associations’ covered all
three product groups and ‘cross-product’ asso-
ciations, in which coordination covered two
product groups;

- Many of the multinational undertakings had
central pricing mechanisms, with headquarters
controlling the pricing. This centralised system
(and the ensuing two-way flow of information
between parents and national subsidiaries) facil-
itated the coherent organisation of the cartel
across Member States and product groups;

- A common method of distribution for all prod-
uct groups (via wholesalers);

- The cartel followed the same recurring pattern
and used the same mechanisms (in particular
systematic exchange of annual price increases at
regular meetings of associations), for all Mem-
ber States and product groups concerned,;

- Ahigh volume of trade flows between the Mem-
ber States concerned could be established for
most products;

- The cartel arrangements continued (following
the same design) even when some members
withdrew.

As a second step, the Commission established the
extent of each participant’s awareness of the overall
scope of the cartel. In terms of product scope, this
was established mostly on the basis of the undertak-
ings’ participation in cartel meetings of umbrella or
cross-product associations. In terms of geographic
scope, the parties” awareness was established using
various factors, such as their geographical presence
in several Member States, the high volume of trade
flows, central pricing mechanisms and the fact that
they continued to meet the same competitors in
meetings in several Member States. (°) As a result,

() See in this regard Joined Cases T-109/02, T-118/02 etc.
Bolloré SA and Others v Commission [2007] ECR II-
947, paragraph 247: ‘It must be said at the outset that where par-
ticipants in cartel meetings have contacts with their (equally) large
international competitors active in other Member States for a very
long period of time, it is scarcely conceivable that, while participants
rubbed shoulders with competitors participating in the entire territory
of the cartel in the cartel meetings, they were unaware of the broader
geographic scope of the arrangements..

out of the 17 groups of undertakings concerned, 8
were held liable for the SCCI in all six countries (i.e.
Masco, American Standard, Grohe, Hansa, Duravit,
Duscholux, Sanitec and Villeroy & Boch), as the fact
that they were aware or could not reasonably have
been unaware of the overall scheme of the infringe-
ment was established. The remaining undertakings
were held liable for the SCCI only for countries in
which they were active in the cartel, because their
awareness of the overall geographic scope of the
cartel could not be established. (*)

Remedies

The Decision adopted by the Commission ordered
all addressees to put an end to the infringement, to
the extent that it was still ongoing, and to refrain
from repeating any act or conduct with the same or
equivalent object or effect. It also imposed fines on
these undertakings. However the undertakings that
participated in the anti-competitive arrangements in
the Netherlands were not fined for their participa-
tion in that country as the part of the infringement
covering that territory could not be established for
the period after 31 December 1999 and was there-
fore limited.

Calculating the fines

In accordance with the 2006 Guidelines on fines, (%)
the Commission calculated the basic amount of
the fine as a proportion of the value of sales of
bathroom fittings and fixtures products made to
wholesalers by each undertaking in the relevant geo-
graphic area in the last full business year of the
infringement (i.e. 2003 for most companies), ()
multiplied by the number of years and months of
participation in the infringement (‘variable amount’),
taking into account the duration of participation of
each individual undertaking in the infringement. An
additional amount, also calculated as a proportion
of the value of sales, was applied for the purpose of
deterring horizontal concerted practice consisting
of price fixing (‘entry fee’).

To establish the proportion of the value of sales to
be taken into account, the Commission may look at

(" Those undertakings are Roca (held liable for Austria and
France), Dornbracht and Kludi (held liable for Austria
and Germany), Artweger (held liable for Austria), and
the Italian undertakings Cisal, Mamoli, RAF, Teorema,
Zucchetti (all held liable for Italy, where coordination as
set out in the Decision only covered taps and fittings and
ceramics).

() Guidelines on the method of setting fines imposed put-
suant to Article 23(2) (a) of Regulation (EC) No 1/2003
(OJ C 210, 1.9.2006, p. 2).

() For the purpose of calculation of fines, the relevant geo-
graphic area covered the countries in which the undertak-
ings directly participated in the cartel arrangements.
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a number of factors, such as the nature of the in-
fringement, the combined market share of all the un-
dertakings concerned, the geographic scope and im-
plementation of the infringement. (') In this case, the
Commission decided to apply a starting percentage
of 15%, in particular in view of the nature of the in-
fringement. (*) The entry free was also set at 15%. (*)

No aggravating or mitigating circumstances were
found applicable in this case. The 10 % turnover
limit provided in Article 23(2) of Regulation 1,/2003
was reached for all but two undertakings. The fines
were adjusted accordingly.

Application of the 2002 Leniency Notice

The 2002 Leniency Notice was applied to this
case. (") Masco was granted full immunity from fines
and the fines for Grohe and Ideal Standard were re-
duced by 30%. The leniency applications made by
Hansa, Roca, Dornbracht and Artweger were rejected
for not having provided significant added value com-
pared to the information already in the Commission’s
possession. Ideal Standard also benefited from the
application of point 23, last paragraph, of the 2002
Leniency Notice. (') As a result, the Commission did
not take into account the facts relating to ceramics in
Belgium and taps and fittings and ceramics in France
when setting the fine for Ideal Standard, since they
were previously unknown to the Commission.

() See paragraph 22 of the Guidelines on the method of set-
ting fines imposed pursuant to Article 23(2) (a) of Regula-
tion (EC) No 1/2003 (O] C 210, 1.9.2000, p. 2).

(®) See patagraphs 21 and 23 of the Guidelines on the meth-
od of setting fines imposed pursuant to Article 23(2) (a) of
Regulation (EC) No 1/2003 (OJ C 210, 1.9.2006, p. 2).

() See paragraph 25 of the Guidelines on the method of set-
ting fines imposed pursuant to Article 23(2) (a) of Regula-
tion (EC) No 1/2003 (O] C 210, 1.9.2000, p. 2).

(") Commission notice on immunity from fines and reduc-
tions of fines in cartel cases, O] C 45, 19.2.2002, p. 3.

(") Point 23, last paragraph, of the 2002 Leniency Notice pro-
vides that ‘if an undertaking provides evidence relating
to facts previously unknown to the Commission which
have a direct bearing on the gravity or duration of the
suspected cartel, the Commission will not take these ele-
ments into account when setting any fines to be imposed
on the undertaking which provided these elements’.

Ability to pay a fine

Ten undertakings cited inability to pay under point
35 of the 2006 Guidelines on fines. (**) The Com-
mission considered these claims and analysed the
financial situation of those undertakings and the
specific social and economic context.

In assessing the undertakings’ financial situation,
the Commission examined the companies’ recent
and current financial statements as well as their
projections for subsequent years. The Commission
considered a number of financial ratios measuring
the companies’ solidity, profitability, solvency, and
liquidity as well as their equity and cash flow situa-
tion. In addition, the Commission took into account
relations with external financial partners, such as
banks, and relations with shareholders. The analysis
also looked at restructuring plans.

The Commission assessed the specific social and
economic context for each undertaking whose fi-
nancial situation was found to be sufficiently critical.
In this context, the impact of the global economic
and financial crisis on the bathroom fitting sector
was taken into account. The Commission concluded
that the fine would cause the assets of the five un-
dertakings to lose significant value. As a result, the
fines of three companies were reduced by 50 % and
those of another two by 25 %.

("*) Paragraph 35 of the 2006 Fining Guidelines provides that
‘in exceptional cases, the Commission may, upon request,
take account of the undertaking’s inability to pay in a spe-
cific social and economic context. It will not base any re-
duction granted for this reason in the fine on the mere
finding of an adverse or loss-making financial situation.
A reduction could be granted solely on the basis of objec-
tive evidence that the imposition of the fine as provided
for in these Guidelines would irretrievably jeopardise the
economic viability of the undertaking concerned and
cause its assets to lose all their value’.
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Reduced fines outside the scope of the Leniency Notice:

The Power Transformers case

by Gerald Berger, Markus Schmillen (?)

Introduction

On 7 October 2009, the Commission adopted a de-
cision relating to a proceeding under Article 101
TFEU (formerly Article 81 of the EC Treaty) im-
posing fines of EUR 67.6 million on European and
Japanese producers of power transformers.

This case is a good example of how the Commis-
sion rewards cooperation to combat cartels by con-
siderable reducing fines, even where cooperation is
not covered by the scope of the Leniency Notice.
Based on a thorough analysis of cooperation by
the two parties, the Commission concluded that an
18% reduction of fines outside the Leniency Notice
was justified for both. In so doing, the Commission
encouraged and rewarded cooperation in the ‘“fight
against cartels’.

The decision was addressed to nine legal entities be-
longing to seven undertakings. From 9 June 1999
until 15 May 2003 the addressees participated in
a single and continuous infringement. They agreed
to share markets under a ‘Gentlemen’s Agreement’
between European and Japanese producers of pow-
er transformers to respect each others” home mar-
kets and to refrain from selling in these markets.

The Product

The anti-competitive behaviour concerns power
transformers with a voltage range of 380 kV and
above. A power transformer is a major electrical
component whose function is to reduce or increase
the voltage in an electrical circuit. A high level of
tension is required in the transmission of electri-
cal current to minimise energy loss. The level of
tension produced by power stations is such that
if electricity were transported at this level, energy
loss would be substantial. It is therefore necessary
to raise the tension levels of electricity produced by
power stations before the electrical current is trans-
ported over long distances. The tension level is then
lowered once the current nears the place of con-
sumption, so that it can be used by the end user.

Power transformers are sold as stand-alone equip-
ment or as part of turnkey power substations. The
decision did not cover power transformers sold as

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

part of gas insulated switchgear based substations,
the sales of which were subject to the Commission
Decision in Case COMP/F/38.899 — Gas Insulated
Switchgear. (°)

Procedure

The decision was based on leniency applications by
Siemens and Fuji, cooperation by AREVA T&D
and Hitachi, evidence collected during inspections
and replies to several requests for information.

The Statement of Objections was adopted on 20
November 2008 and the Oral Hearing took place
on 17 February 2009. The Advisory Committee on
Restrictive Practices and Dominant Positions issued
a favourable opinion on 18 September and 2 Octo-
ber 2009 and the Commission adopted the decision
on 7 October 2009.

The ‘Gentlemen’s Agreement’

The parties to the infringement concluded a so-
called ‘Gentlemen’s Agreement’ to respect each
others’ home markets. This was an oral agreement
between the Japanese and the European manufac-
turers of power transformers that each group would
refrain from entering the other group’s market,
namely that the Japanese members would not sell
power transformers in Europe and the European
members would not sell power transformers in Ja-
pan. The infringement lasted from 9 June 1999 until
15 May 2003.

The object of the ‘Gentlemen’s Agreement’ was to
prevent, restrict or distort competition. It consti-
tuted a typical home market protection rule, limit-
ing the commercial freedom of the Japanese and
European parties with respect to operations in each
other’s territories. By adhering to the agreement, the
parties deliberately gave up one of the most impor-
tant parameters of competition, namely the acquisi-
tion of market share.

To make the agreement work, the parties organised
meetings once or twice a year. The meetings took
place in Europe and Asia, namely in Malaga, Singa-
pore, Barcelona, Lisbon, Tokyo, Vienna and Zurich
and they served to confirm compliance with the
agreement. Hach member of the cartel was assigned
a secret code.

() Decision adopted on 24 January 2007, see OJ C 5,
10.01.2008, p. 7.
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Remedies

Under the 2006 Guidelines on Fines, () when de-
termining the basic amount of fine to be imposed
on each undertaking, the Commission referred to
‘the value of sales’, (*) i.e. the value of the under-
taking’s sales of goods or services to which the
infringement directly or indirectly relates in the rel-

evant geographic area within the European Eco-
nomic Area (EEA).

However, given the nature of the ‘Gentlemen’s
Agreement’ (namely that Japanese producers do
not sell in Europe and European producers do
not sell in Japan), the Commission concluded, in
accordance with the first paragraph of point 18
of the 2006 Guidelines on Fines, that the un-
dertakings’ sales in the EEA did not adequately
reflect the weight of each undertaking in the
infringement.

Point 18 second paragraph of the 2006 Guidelines
on Fines states that, for the purpose of setting the
basic amount of fine, the Commission may assess
the total value of sales of goods to which the in-
fringement relates in the geographic area, deter-
mine the share of sales of each undertaking party
to the infringement on that market and apply this
to the aggregate sales within the EEA of the un-
dertakings concerned.

In this case, the Commission, in accordance with
the case-law, took account of the effective eco-
nomic capacity of each party to the infringement
and of the real impact on competition of each
undertaking’s unlawful conduct. The aim was to
take a balanced approach and ensure deterrence.
As the parties are major global active producers of
power transformers, their agreement not to sell in
each others’ home markets meant that their global
competitive potential, i.e. not only sales in Japan
and the EEA or both combined, was not applied
for the benefit of the EEA martket. (°) The Com-
mission therefore decided to use the undertakings’
global sales of power transformers as the basis for
calculating the fines. The reason was that the ter-
ritory covered by the infringement was wider than
the EEA and that all cartel members were major
producers of power transformers on the global
market. Thus only the parties’ global market shares
was a proper evaluation of their capacity to affect
free competition and better reflected the relative
weight of each undertaking in the infringement.

() Guidelines on the method of setting fines imposed
pursuant to Article 23 (2) (a) of Regulation No 1/2003
(O] C 210, 1.9.2006, p. 2).

(") Point 12 and 13 of the 2006 Guidelines on Fines.

() See Joined Cases T-71/03, T-74/03, T-87/03 and 'T-91/03
Tokai Carbon and Others v Commission, [2005] ECR 1I-10,
paragraphs 185-188.

The Commission also relied on point 37 of the
2006 Guidelines on Fines, which allows it to de-
part from the general methodology given the
particularities of a case or the need to achieve de-
terrence, and concluded that any other approach
would not make for a sufficient deterrent.

In line with this conclusion, sales were calculated
for the undertakings on the basis of their global
market share applied to sales of all undertakings
inside the EEA, i.e. by multiplying the size of the
EEA market by their global market share.

Another element used to determine the basic
amount of the fine is the reference year. The Com-
mission typically uses the value of sales made by
the undertakings during the last full business year
of their participation in the infringement. How-
ever, in this case the Commission used the sales
figures for 2001 instead of 2002. This was due to
the fact that on 1 October 2002, the Japanese pro-
ducers Hitachi, Fuji and Toshiba transferred their
respective power transformer businesses into joint
ventures.

Point 13 of the 2006 Guidelines on Fines allows
for deviations from the general principle that the
sales of the last full business year of the infringe-
ment are taken for determining the basic amount
of the fine. In this case, creation of the joint ven-
tures distorted the sales figures of the Japanese
parties for the year 2002.

The basic amount of the fine was calculated as
a proportion of the value of sales made by each
undertaking in 2001 (‘the variable amount’), multi-
plied by the number of years of the infringement,
plus an additional amount calculated as a propor-
tion of the value of sales (‘entry fee’). Taking into
account the nature of the infringement, the com-
bined market share of all undertakings concerned,
the geographic scope of the infringement and im-
plementation, both the variable amount and the
entry fee were set at 16 %.

As the infringement lasted for almost four years,
the variable amount was multiplied by 4. Recidi-
vism was an aggravating circumstance for ABB
(one previous cartel decision taken into account)
leading to a 50 % increase in the fine.

Siemens was granted full immunity from fines
since it was the first company to come forward
with information about the cartel under the Com-
mission’s 2002 Leniency Notice. (°) The fine for
Fuji was reduced by 40 % because it provided
evidence which represented ‘significant added
value’ with respect to the evidence already in

() Commission Notice on immunity from fines and reduc-
tion of fines in cartel cases (O] C 45, 19.9.2002, p. 3).
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the Commission’s possession. (") The leniency
applications by ABB, AREVA T&D and Hitachi
were rejected for failure to fulfil the criteria of the
2002 Leniency Notice.

The Decision also concluded that there were ex-
ceptional circumstances to justify granting Hitachi
and AREVA T&D an 18% reduction of the fine
for effective cooperation outside the 2002 Lenien-
cy Notice. This reduction did not apply to AREVA
T&D’ former parent company ALSTOM.

The Decision

The duration of the infringement for all address-
ees except for Siemens Aktiengesellschaft Oster-
reich is from 9 June 1999 to 15 May 2003. For Sie-
mens Aktiengesellschaft Osterreich, the duration is
from 29 May 2001 to 15 May 2003.

() Point 21 and 22 of the 2002 Leniency Notice.

The following fines were imposed:
- ABB Ltd: EUR 33.7 million

- ALSTOM (Société Anonyme): EUR 16.5 mil-
lion, of which AREVA T&D SA is jointly and
severally liable for EUR 13.5 million

- Fuji Electrics Holdings Co., Ltd: EUR 1.7 million

- Hitachi Ltd: EUR 2.5 million, of which Hitachi
Europe Ltd is jointly and severally liable for
EUR 2.5 million

- Siemens AG: EUR 0, of which Siemens
Aktiengesellschaft Osterreich is jointly and
severally liable for EUR 0

- Toshiba Corporation: EUR 13.2 million.

ALSTOM, AREVA T&D and Toshiba appealed
the decision.
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Mergers: main developments between 1 May and 31 August 2010

by John Gatti (*)

1. Introduction

The Commission received 91 notifications between
1 May and 31 August 2010. This represents an in-
crease of 12% on the previous four months and
21% on the corresponding period in 2009. The
Commission adopted a total of 90 first phase deci-
sions, of which 85 were unconditional clearances.
Decisions adopted under the simplified procedure
accounted for 45 of the first phase total or 50 %.
Five first phase decisions were conditional clear-
ances. There were no decisions adopted under Ar-
ticle 8 after an in-depth second phase investigation.
One decision was taken under Article 4(4) to refer
a case with an EU dimension back to a Member
State while Member States accepted 9 requests from
parties for cases to be referred to the Commission
and refused none under Article 4(5). Finally, the
Commission referred four cases to Member States
following requests made under Article 9. These in-
cluded one complete and three partial referrals.

2. Summaries of decisions taken in the
period

2.1. Decisions taken under Article 6(2)

SNCF/LCR/Eurostar

The Commission approved on 17 June the proposed
creation of the ‘New Eurostar’ joint venture by the
French incumbent railway operator SNCF and Lon-
don Continental Railways (LCR) of the UK.

SNCF provides rail passenger and freight transport
services in France and other European countries. It
also operates railway infrastructure facilities, includ-
ing train stations and maintenance depots.

LCR is a state-owned UK railway company that
controls the high speed railway infrastructure be-
tween the Channel Tunnel and London. It owns and
operates stations (including London St Pancras) and
the UK Eurostar operations through its subsidiary
EUKL.

Eurostar is currently the sole provider of passenger
rail services between London and Paris and Lon-
don and Brussels. It is run through a cooperation
agreement between SNCE, EUKL and the Belgian

(") The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the author.

national railways SNCB. Each railway company
owns its assets and has responsibility for the opera-
tion of the service on its respective national terri-
tory. Through the proposed transaction, ‘New Eu-
rostar’ will become a stand-alone independent joint
venture, controlled by SNCF and LCR, operating
the Eurostar service throughout France, the UK and
Belgium. SNCB will hold a non-controlling stake in
the joint venture.

The Commission’s investigation found that the pro-
posed transaction, as initially notified, would have
raised competition concerns, as it could render
market entry on the two routes more difficult, and
might therefore perpetuate Eurostar’s dominant
position. International rail passenger services have
been liberalised since 1 January 2010. This should
lead to more services being offered and more com-
petitive prices. To be able to provide additional serv-
ices, it is important that incumbents and new opera-
tors have access to the existing infrastructure.

To address the Commission’s concerns, SNCF, LCR
and SNCB offered commitments designed to ensure
effective access for new entrants to international
station services (including ticket counters, passen-
ger information and the non-Schengen security-
controlled station areas) at, among other stations,
Paris Nord, London St Pancras and Brussels Midi,
and access to light maintenance services at depots
in France, the UK and Belgium that are cutrrently
controlled by the three railways. The parties further
committed to release a certain number of Euro-
star pathways to new entrants if they cannot obtain
them through the normal allocation procedure cat-
ried out by the rail infrastructure managers.

The Commission found that the proposed rem-
edies lower barriers to entry for new providers and
thereby contribute to securing the benefits of the
liberalisation of international passenger rail serv-
ices for consumers. The Commission therefore
concluded that the transaction, as modified by the
proposed commitments, would not raise competi-
tion concerns.

DFDS/Norfolk

On 17 June the Commission approved the acquisi-
tion of Norfolk, a ferry and cargo shipping provider
in the North Sea, by DFDS of Denmark. The ap-
proval is conditional upon the conclusion by DFDS
of a space charter agreement on routes between the
UK and Denmark.

36

Number 3 — 2010



Competition Policy Newsletter

DFDS and Norfolk operate sea transport networks
mainly in western and northern Europe. Their main
activities ate trailer shipping (known as roll-on/roll-
off or ‘Ro-Ro’), passenger sea transport, sea termi-
nal services and freight forwarding,

The proposed transaction mainly affects the mar-
ket for Ro-Ro shipping between Scandinavia and
the UK. The markets for passenger shipping serv-
ices and unitised freight services between western
Burope and the UK were also examined but the
Commission found that the presence of other large
competitors would safeguard competition in these
markets.

DFDS and Norfolk’s combined position in the Ro-
Ro shipping market between Scandinavia and the
UK is particulatly strong. There would have been
a quasi monopoly, post-merger, on the UK-Den-
mark corridor, where pre-merger Norfolk was ac-
tive via a space charter agreement concluded with
DFDS. A space charter agreement is an agreement
whereby one party purchases a certain propot-
tion of the space available on vessels of another
company.

To protect competition on these routes, DFDS pro-
posed to conclude a space charter agreement with
a competitor on similar terms to the current agree-
ment with Norfolk for vessels operating between
Denmark and the UK and to transfer customers.
This will allow a competitor to market the space to
Norfolk’s current customers and others. This rem-
edy will maintain the current market situation on the
Scandinavia/UK Ro-Ro market. The Commission
therefore concluded that the remedy would remove
the competition concerns initially identified in its
investigation.

Teva/Ratiopharm

On 3 August the Commission approved the pro-
posed acquisition of the German generic pharma-
ceutical company Ratiopharm by Teva, Israel. The
decision is conditional upon the divestment of 15
products in the Netherlands and one in Hungary.
The Commission had concerns that the parties’
high combined market shares for these products,
together with their overall post-merger strength in
the Netherlands, could have harmed competition on
these markets.

Teva is an international company headquartered
in Israel which is active in the development, pro-
duction and marketing of generic and proprietary
pharmaceutical products, biopharmaceuticals and
active pharmaceutical ingredients (APIs). It also has
a small pharmaceutical wholesaling business. Rati-
opharm is an international company active in gener-
ic and biosimilar pharmaceuticals with a significant
presence in a number of EU Member States.

The Commission’s investigation found that com-
petition concerns could be ruled out in the large
majority of the affected pharmaceutical markets,
as other generic companies would continue to con-
strain the parties.

In the Netherlands the combined entity would be
the clear market leader. The Commission found that
competition concerns would arise for a number of
finished pharmaceuticals, though not on the Dutch
generics market overall. The products concerned are
used to treat conditions such as anaemia, hyperten-
sion, asthma and gout and to control inflammation
and pain.

The Commission also found that the very high
combined market share for the painkiller tramadol
in Hungary, together with the existence of a strong
originator brand for Teva, would raise concerns.

Possible competition concerns as a result of verti-
cal issues in the upstream pharmaceutical ingredient
market and, in Hungary, the downstream wholesal-
ing market could be ruled out, as the parties would
not be strong enough in the market to exploit such
relationships to the detriment of competition. Hori-
zontal concerns in biopharmaceuticals and products
under development were ruled out after a case-by-
case analysis.

To address the Commission’s concerns, Teva of-
fered to divest the Ratiopharm products concerned,
together with Ratiopharm’s entire distribution busi-
ness in the Netherlands, in order to ensure that any
entrant would be able to continue to compete as
vigorously with these products as Ratiopharm had
before the merger.

In view of these commitments, and following
a market test, the Commission concluded that the
transaction as modified would no longer raise com-
petition concerns.

Novartis/Alcon

On 9 August the Commission approved the pro-
posed acquisition of Alcon by Novartis, both phar-
maceutical companies based in Switzerland. The de-
cision is conditional upon Novartis’ commitments
to divest several products in the ophthalmological
pharmaceutical and consumer vision care areas in
the European Economic Area (EEA) or in specific
Member States.

Novartis is a global pharmaceutical company that
develops, distributes and markets medical products
which include: prescription and over-the-counter
medicines (including ophthalmological products),
human vaccines and animal health products. No-
vartis is also active in consumer vision care (non-
pharmaceutical eye care) products. Alcon is a glo-
bal pharmaceutical company with a strong focus
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on the development, manufacturing and distri-
bution of ophthalmological pharmaceuticals and
surgery equipment as well as consumer vision
products.

The Commission investigated a large number of
ophthalmological pharmaceutical markets and con-
sumer vision care markets across the EEA. It found
that competition concerns arose in a number of
such markets because of the high combined market
shares for certain products, the fact that Novartis’
and Alcon’s products are close competitors and
the presence of barriers to entry. The markets in
question are: ophthalmological anti-infective, anti-
inflammatory/anti-infective combinations, anti-
allergics, decongestants, antiseptics, mydriatics and
cycloplegics, diagnostic agents, non-steroidal anti-
inflammatories, injectable miotics, anti-glaucoma
products, artificial tears, and multipurpose solutions
for contact lenses. Depending on the product in
question, competition concerns arose in a varying
number of Member States.

To address the Commission’s concerns, Novartis of-
fered to divest 2 number of businesses across the
EEA in the product areas concerned. In view of
these commitments, and following a market test, the
Commission concluded that the transaction would
no longer raise competition concerns.

Deutsche Bahn/Arriva

The Commission approved the proposed acquisi-
tion of rail and bus operator Arriva plc of the UK
by Deutsche Bahn on 11 August. The decision is
conditional upon Deutsche Bahn’s commitment to
divest Arriva Deutschland, which includes the entire
rail and bus business of Arriva in Germany.

Deutsche Bahn is the incumbent rail and bus op-
erator in Germany. Its activities include rail and bus
passenger transport services, freight services, logis-
tics services and the operation of railway infrastruc-
ture and stations in Germany and in a number of
other European countries. Arriva is a Buropean rail
and bus operator with activities inter alia in the UK,
Denmark, Germany, the Netherlands, Poland and
Sweden.

The Commission’s investigation focused on the
rail and bus passenger transport markets as well as
rail freight markets in several EU Member States,
in particular Denmark, the UK and Germany. The
Commission found competition concerns on the
German rail and bus markets. Deutsche Bahn as the
rail incumbent and largest bus operator enjoys very
high market shares and Arriva Deutschland has be-
come, in spite of high barriers to entry, one of the
major competitive forces in the German rail and bus
markets.

To address the Commission’s concerns, Deutsche
Bahn offered to divest Arriva Deutschland, which
includes the entire Arriva rail and bus business in
Germany. These commitments fully remove the
overlap and received positive feedback in the market
test. The Commission therefore concluded that the
modified transaction no longer raised competition
concerns.

2.2. Decisions taken under Article 9

Eurovia/Tarmac

On 10 June the Commission approved part of
the proposed acquisition of the aggregates busi-
ness of Tarmac, belonging to the UK-based An-
glo American group, by Eurovia, belonging to the
French Vinci group. The Commission found that
Eurovia’s acquisition of the German and Polish ac-
tivities of Tarmac would not significantly impede
effective competition in the European Economic
Area (EEA). At the same time, the Commission
referred the part of the proposed acquisition relat-
ing to Tarmac’s activities in France and the Czech
Republic to the French and Czech competition au-
thorities respectively, at their request. After a pre-
liminary investigation, the Commission found that
the proposed transaction would threaten to signifi-
cantly affect competition in the aggregates, asphalt
mix and civil engineering/road works markets in
France and the Czech Republic. Those aspects
of the transaction will now be examined by the
French and Czech competition authorities under
national law.

Eurovia is a subsidiary of the Vinci group, active in
road works and maintenance, urban development,
rail infrastructure development, special road-related
services and production of materials, including ag-
gregates and asphalt. The Tarmac subsidiaries con-
cerned by the transaction are active in the produc-
tion and sale of aggregates.

On 12 February, Eurovia, Anglo American and
Tarmac concluded an agreement by which Eurovia
would acquire Tarmac’s aggregates activities in Ger-
many, Poland, France and the Czech Republic. The
markets concerned either horizontally or vertically
by the transaction are aggregates, asphalt mix and
civil engineering, where Eurovia is active.

With regard to markets in Poland and Germany the
Commission considered that the proposed trans-
action would not bring about any sizeable overlap
of activities. Consequently, the Commission con-
cluded that it would not give rise to competition
concerns.

France and the Czech Republic requested the Com-
mission to refer those parts of the merger con-
cerning the French and the Czech markets to their
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respective competition authorities, claiming that the
transaction threatened to significantly affect compe-
tition in their respective territories.

The Commission’s preliminary market investigation
confirmed that the proposed transaction would lead
to significant overlaps in the markets for aggregates
in France and the Czech Republic. Most market
players raised concerns that the transaction could
adversely affect competition in the Czech Republic
and in France. Those concerns focused not only on
the horizontal overlap in the markets for aggregates
but also on vertical effects, due to the potential im-
pact of the transaction in the downstream markets
for asphalt mix and civil engineering (including road
works). The French and Czech competition authori-
ties are in the Commission’s view the best placed
to investigate the effect of the transaction on their
respective national markets. The Commission there-
fore referred the assessment of the French and
Czech parts of the transaction to the French and
Czech competition authorities.

Univar/Eurochem

On 19 July the Commission approved part of
the proposed acquisition of the chemical com-
pany Eurochem by Univar. The Commission
found that Univar’s acquisition of the Belgian and
Dutch activities of Eurochem would not signifi-
cantly impede effective competition in the Euro-
pean Economic Area (EEA). At the same time, the
Commission referred the part of the proposed ac-
quisition relating to Eurochem’s activities in France
to the French competition authority at its request.

Univar, which is controlled by CVC Capital Part-
ners, and Eurochem are both active in the distribu-
tion of commodity and specialty chemicals. CVC
also controls both Taminco and Evonik, which
produce and supply certain chemicals. Commodi-
ties are widely available, low-priced chemicals such
as alcohols, caustic soda and hydrochloric acid that
are used by a wide variety of customers. Specialties
are high-priced products distributed in small quanti-
ties to selected customers active in particular in the
coating, cosmetics and personal care, food and feed,
pharma and healthcare markets.

With regard to the markets for the distribution of
commodity and specialty chemicals in Belgium and
the Netherlands, the Commission’s investigation
concluded that the horizontal overlaps would not
give rise to competition concerns.

France asked the Commission to refer the part of
the concentration concerning the French markets
for the distribution of chemicals to the French com-
petition authority, claiming that the proposed trans-
action would threaten to significantly affect compe-
tition in France.

The Commission’s investigation confirmed that the
proposed transaction would lead to significant over-
laps in the distribution markets in France. For com-
modities, most market participants raised concerns
that the transaction could have an adverse effect
on competition, in particular in western France. It
would lead to a reduction in the number of national
players from three to two and would remove a sig-
nificant competitive constraint on Univar and its
main competitor Brenntag. Following a market test
of the remedies offered by the parties, the Commis-
sion concluded that they were not sufficient to allay
these concerns.

The French competition authority was, in the Com-
mission’s view, the best placed to investigate the ef-
fect of the transaction on the French markets. The
Commission therefore referred the assessment of
the French part of the transaction to the French
competition authority.

CDC/VeoliaEnvironment/Transdev/Veolia
Transport

On 12 August the Commission referred the part
of the proposed acquisition that relates to the ac-
tivities of Veolia Transport and Transdev in France
and the Netherlands respectively to the French and
Dutch competition authorities, at their request. Fol-
lowing a preliminary examination, the Commission
found that the transaction would lead to substantial
overlaps in the companies’ activities, particularly on
the public passenger transport markets in France
and the Netherlands. These aspects will therefore
be examined by the French and Dutch competition
authorities on the basis of their national compe-
tition law. At the same time, the Commission ap-
proved the proposed merger of Veolia Transport’s
and Transdev’s activities in territories outside France
and the Nethetlands.

The proposed merger arose because the French
companies Veolia Environnement and la Caisse des
Dépéts et Consignations (‘CDC’) intended to merge
their transport subsidiaries (Veolia Transport and
Transdev respectively) to create a new entity, Veolia
Transdev. Following this transaction, Veolia Envi-

ronnement and CDC would acquire joint control of
Veolia Transdev.

Veolia Transport provides public passenger trans-
port services and delegated international manage-
ment of local, regional and national transport net-
works involving all types of vehicles (bus, train,
underground train, tram, etc.).

Transdev is an urban and interurban public trans-
port operator of trains, trams, underground trains,
buses, coaches, trolley buses, river shuttles, car shat-
ing schemes and public bicycles, mainly in Europe.
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The Commission’s preliminary investigation con-
firmed that the proposed merger would lead to
substantial overlaps of activities on public passen-
ger transport markets in France and the Nether-
lands. The Commission found that many market
participants were fearful that the concentration
could affect competition on national and/or lo-
cal markets in the two countries. Their fears relate
to the overlap of the companies’ activities on the
various public transport markets in France (urban
and interurban public transport and transport in
the Ile-de-France region) and the Netherlands (lib-
eralised public transport market and market for
licensed taxis).

The Commission believes that the French and
Dutch competition authorities are best placed to
examine the impact of the merger on their respec-
tive national markets and has therefore referred the
case to them for an assessment of the French and
Dutch parts of the transaction.

As regards the EEA component of the merger,
excluding France and the Netherlands, the Com-
mission concluded that, particularly with regard
to scheduled international passenger transport by
coach, there are no competition concerns since
there will be a significant number of suppliers on
those markets after the merger.

Lidl/Plus Romania/Plus Bulgaria

On 28 June the Commission referred the assessment
of the acquisition of Plus Bulgaria and Plus Roma-
nia by the German retailer Lidl to the competition
authorities of Bulgatia and Romania, at their request.

Plus Romania and Plus Bulgaria are daily consumer
goods retailers. Lidl is buying them from German
retail group Tengelmann. Lidl itself is a German dis-
count chain that belongs to the Schwarz group, a Ger-
man retailer operating more than 9 000 stores in 23
countries in Europe, including Romania and Bulgatia.

Bulgaria and Romania requested the Commission to
refer the parts of the merger concerning the Bul-
garian and Romanian markets to their respective
competition authorities, arguing that the transaction
affects competition in their domestic markets.

The Commission’s preliminary investigation confirmed
that the proposed transaction would affect competition
in several local markets for daily consumer goods in
Bulgaria and Romania. It believes that the Bulgarian
and Romanian competition authorities are well placed
to investigate the effect of the transaction on their re-
spective local markets. These markets will now be ex-
amined by the Bulgarian and Romanian competition
authorities under national law. The deal posed no com-
petition problems in any other EU countties.
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Yes, we can (prohibit) —

The Ryanair/Aer Lingus merger before the Court

by Oliver Koch ()

1. Introduction

In two judgments handed down on 6 July 2010, the
General Court upheld the Commission’s June 2007
decision to prohibit the planned merger between Ry-
anair and Aer Lingus (Case T-342/07) and dismissed
Aer Lingus’s appeal against the Commission’s deci-
sion not to order Ryanair to sell its minority share
in Aer Lingus subsequent to the prohibition (Case
T-411/07). Both judgments are of general interest
for European metger control practice (%).

2. The Court’s Ryanair decision
(1-342/07)

The Court’s ruling upholding the Commission’s pro-
hibition decision (°) had been awaited with interest,
not only because it was only the second such decision
since 2003 and the only prohibition since 2007 (*), but
also because the Court had to deal for the first time
with some important issues of substantive merger as-
sessment, such as how to treat efficiencies in merger
control and how to use econometric data.

2.1 The Commission’s prohibition
decision and Ryanair’s appeal

The Commission’s prohibition decision concerned
the proposed acquisition of Aer Lingus by Ryanair,
both based in Ireland. The Commission found that
the acquisition would have led to overlaps on more
than 30 routes from/to Ireland with very high mar-
ket shares. The effect would, the Commission felt,

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the author. The author wants to thank the other
members of the Ryanair case team (Hubert Beuve-Mery,
Richard Gadas, Miguel de la Mano, Kay Parplies, Enrico
Pesaresi and Oliver Stehmann) for their useful comments
on an earlier draft of this article.

(® It may also provide guidance for any further attempts to
take over Aer Lingus; see in this context Ryanair’s second
notification of an intended acquisition of Aer Lingus of
8 January 2009 (subsequently withdrawn).

() COMP/M.4439 — Ryanair/Aer Lingus (available under:
http://ec.europa.cu/competition/clojade/isef/case_
details.cfm?proc_code=2_M_4439).

(% See also the prohibition decision in case COMP/M.3440-
ENI/EDP/GDP, upheld by the General Court in 2005.
It should, however, be noted that several mergers were
abandoned in Phase II of the investigation over recent
years before the Commission reached the point of issuing
a prohibition decision.

have been to reduce choice for consumers, leaving
them exposed to a high risk of price increases. Dur-
ing the investigation, Ryanair submitted a number
of commitment proposals. These were rejected by
the Commission because they did not do enough
to allay the identified competition concerns. The
acquisition of Aer Lingus by Ryanair would in sev-
eral respects have been different from previous air-
line merger cases. The main thing was that it would
have combined the two overwhelmingly largest air-
lines at a single airport (Dublin, where they would
together have accounted for some 80 % of Europe-
an short-haul traffic), with both of them following
a ‘point-to-point’ and ‘no-frills’ business model (°).

The decision is remarkable in several respects, not
only for pure length (514 pages for the non-con-
fidential version (%)), but also for the investigative
methods used by the Commission to underpin its
arguments (e.g. large-scale customer surveys carried
out by external consultants for the Commission and,
for the first time in a prohibition decision, extensive
use of quantitative data analysis).

In November 2007, Ryanair filed an application
for annulment of the decision with the General
Court of the European Union. The firm claimed
that there were manifest errors throughout the de-
cision, including the Commission’s assessment of
the competitive relationship between Ryanair and
Aer Lingus (first plea), of entry barriers (second
plea), an allegedly mistaken ‘route-by-route’ analysis
(third plea), errors in the assessment of efficiencies
(fourth plea) and, finally, errors in the way the sub-
mitted commitments had been analysed (fifth plea).

() For a more detailed description of the decision see the
article in the Ryanair Competition Policy Newsletter
3/2007, page 65.

() Compared to prohibition decisions of around 20 pages in
length in the eatly 90s, e.g. Case No IV/M.490 — Not-
dic Satellite Distribution. The length of the decision in
a seemingly ‘simple’ horizontal overlap case is, on the one
hand, the result of the extremely high standard the Courts
have imposed on merger control decisions (e.g. CFI, case
'T-310/01, “Schneider’, (2002) ECR, 11-4071 — obligation
to analyse markets individually in multi-market cases —
and cases T-342/99, Airtours’ (2002) ECR, 11-2585 and
T-5 & 80/02, “Tetra Laval’ (2002) ECR, 11-753; — obliga-
tion to address all arguments by parties, ‘convincing’ evi-
dence). It is also the result of the Commission having to
react to the increased use by the merging parties of quan-
titative data analysis and econometric studies.
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2.2 The findings of the General Court

Close scrutiny — no ‘hands off’ approach in
analysing merger decisions

In its very detailed 122-page ruling, the General
Court took a careful look at Ryanair’s arguments,
ultimately rejecting a// five pleas and following the
Commission in every one of the 40 sub-pleas.

What is striking is the great level of detail of the Gen-
eral Court’s analysis, addressing almost every sin-
gle argument put forward by Ryanair, even where
it would not have been strictly necessary for the
outcome of the decision (), and not shying away
from discussing such technical and complex sub-
jects as efficiencies and quantitative data. In that
respect it follows the approach of all main judg-
ments since “‘Schuneider’, “Airtours’ and “Tetra’, which
paved the way for a more careful re-examination
of merger decisions by the General Court (*). The
Court had occasionally been criticised for going
too far in its examination of merger decisions, but
in this case it clearly restricted its assessment to
verifying whether the Commission had established
the facts it needed to argue its case, whether it had
disregarded any important argument by the appli-
cant, whether its arguments were valid and logical,
and whether the procedural rights of the applicant
had been honoured.

Court backs the Commission’s assessment:
a sound and solid prohibition

The Court fully endorsed the Commission’s con-
clusion that the merger would significantly impede
competition. In a somewhat ‘classic’ approach,
which may have raised a few eyebrows among pro-
ponents of a purely effects-based approach (°), the
Court reiterates at the very beginning of its judg-
ment that

() Sece e.g. the detailed analysis of the Commission’s assess-
ment of Ryanair’s efficiency claims (paragraphs 386-440),
where the Court still examined Ryanair’s arguments on
the merger-specific nature and the consumer benefit of
the efficiencies, despite the fact that it had already con-
firmed that the claimed efficiencies were not verifiable
and had to be rejected for this reason. See also the Court’s
assessment of the substance of the remedies (‘for the sake
of completeness’, see paragraph 5006) despite the finding that
the remedies had never been formally submitted und
could be rejected simply on these grounds.

(®) See e.g. rulings in case T-282/06 ‘Sun chemicals’ (2007)
ECR, 11-2149 and case T-151/05 ‘NVV’, (2009) ECR,
11-1219.

() See in this context also the new US Horizontal Merger
Guidelines, which expressly state that merger analysis
should start with the effects of a merger and not with
defining markets and establishing market shares. The
Guidelines are available under: http://www.ftc.gov/
0s/2010/08/100819hmg.pdf.

although the importance of market shares may vary from
one market to another, (...) very large market shares are in
themselves, save in exceptional circumstances, evidence of the
excistence of a dominant position. (...). That may be the sitna-
tion where there is a market share of 50 % or more (...) ().’

The Court then rejects Ryanair’s claim that the
Commission had ‘automatically’ argued from high
market shares to a significant impediment of com-
petition. It expressly acknowledges the Commis-
sion’s careful analysis of the effects of the merger,
stating that

the Commission took care to carry out an in-depth analysis
of the conditions of competition by taking account of fac-
tors other than just market shares, such as the effects of the
concentration on competition between Ryanair and Aer Lin-
gus, the reactions which conld be excpected from customers and
competitors and the actual situation on each route affected by
the concentration ('")’.

As in earlier judgments (') on merger decisions, the
Horigontal Merger Guidelines again played an impot-
tant role in the ruling, with the Court measuring the
decision carefully against the assessment structure
set out in these guidelines.

As regards the Commission’s assessment of ¢/ose-
ness of competition, the Court agreed that closeness of
competition by no means requires competitors to
share all major elements ().

Another important finding — one that is regularly
discussed in merger decisions — concerns the /ke/i-
hood of entry as a mitigating factor in the assessment.
The Court made it clear that

‘the mere threat of an entry (...) is not sufficient. (...).
What counts is the prospect of an entrant which offsets the
anti-competitive effects specifically established in the contested
decision (...). (")’

For the first time, the General Court also had to
vertfy detailed efficiency claims, which were ultimately
rejected by the Commission. The Court dedicat-
ed no fewer than 80 paragraphs of its judgment
to assessing efficiencies. Its role as a Court was,

(") See paragraph 41 of the judgement; this formula has al-
ready been used in previous merger judgements, e.g. case
'T-282/06 ‘Sun chemicals’, (2007) ECR, 11-2149, at para-
graph 135 and case T-210/01 ‘General Electric’ (2005)
ECR, 11-5575, at paragraph 115. The Court also com-
mented on a possible ‘de minimis’ argument (very small
competition effect), stating that: “I'he creation of a dominant
position which wonld have the effect of significantly distorting gen-
uine competition on one of those routes is itself sufficient to make
the transaction incompatible with the common market (...)’ — see
paragraph 326 of the ruling.

(") Sce paragraph 42 of the ruling.

("3 Sece e.g. case T-282/06 Sun chemicals’ (2007) ECR, 11-2149
and case T-151/05 ‘NT717 (2009) ECR, 11-1219.

() Sce paragraph 77-94 of the ruling.

(") See paragraph 239 of the ruling.
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of course, limited to deciding whether all the argu-
ments put forward by Ryanair on efficiencies had
been addressed properly by the Commission and
whether the Commission’s reasoning was logical
and consistent, without going into the question of
whether there actually were efficiencies (*°).

Finally, the Court confirmed that the Commission
was right to reject the remedies proposed by Ryanair
at different stages of the procedure. It is notewor-
thy that, while the Court had in other judgments
accepted certain deviations from strict formal
and procedural rules under certain circumstances
(e.g. concerning deadlines in the case of ‘late rem-
edies’ ('), it set clear limits to the parties’ freedom
to disregard procedural rules in this judgment. It
confirmed that the Commission was right to reject
the remedies proposed on the last day of the dead-
line for Phase II remedies because of their formal
shortcomings. These shortcomings included an un-
clear and contradictory formulation of some key
parts of the remedies offer. It also confirmed the
Commission’s view that the unsigned ‘Draft Com-
mitments’ Ryanair had sent to the Commission
more than four weeks after the remedies deadline
had expired could be disregarded by the Commis-
sion since these ‘late’ remedies had never been
formally submitted. These findings are particularly
important for future remedies negotiations with
the Commission since they emphasise the im-
portance of the formal recommendations in the
Remedies Notice and clarify the limits to any de-
viations from the standard format of commitment
texts and other formal shortcomings of remedies
proposals (7).

Confirmation of the Commission’s approach to
airline mergers

The ruling also confirmed the Commission’s ana-
lytical framework for airline mergers. The ‘easyjet’
judgment of 2006 had endorsed the Commission’s
practice of analysing the effects of airline mergers
on the basis of individual routes on which the two
companies’ activities overlap and not on bundles
of routes or by countries (**). The Ryanair ruling
also agreed with the analytical framework for deciding
the substitutability of different airports formulated by
the Commission, and fully endorsed the Commis-

(*®) See paragraphs 386-446 of the ruling.

(") CFI, case T-87/05 ‘EDP v Commission’ (2005) ECR 11-3745
EDP v Commission; paragraphs 28/163, and Case T-212/03
‘MyTravel’ (2008) ECR 11-1967, paragraph 448.

(") While the Commission had, in its decision, still analysed
the substance of the remedies proposal, the Court found
that such analysis was not necessary anymore since the
remedies could be rejected purely on formal grounds.

(%) See case T-177/04 ‘Easyjer’ (2006) ECR, 11-1931.

sion’s approach in this regard on all 35 routes un-
der consideration (*%).

Furthermore, it confirmed the Commission’s ap-
proach with regard to remedies in airline cases, one
of the most contentious issues in airline mergers.
It followed the Commission in distinguishing be-
tween mergers involving players from different air-
ports and mergers of companies operating from
the same airport. The Court found in particular
that slot remedies were not the appropriate remedy
in the latter case, stating that

‘(...) it must be pointed out that, unlike previous mergers
in the passenger air transport sector (such as those which
were at issue in Air France/ KLM and Lufthansa/ Swiss),
the Commission conld not be satisfied in the present case
that mere slots wonld ensure access to a route. This is not
a transaction involving active operators which have a home
airport in different countries. Ryanair and Aer Lingus op-
erate from the same airport, Dublin Airport, where they
have significant advantages which could not easily be coun-
tered by competitors (*°).”

On the use of qualitative and quantitative
evidence in merger decisions

Finally, the ruling clarified important aspects of
the Commission’s investigative powers, notably
concerning the use and presentation of informa-
tion gathered in the market investigation, and of
quantitative data compiled by the Commission as
evidence in merger decisions.

Faced with the problem of a multitude of ‘anon-
ymous’ customers, the Commission had, for the
first time, commissioned a passenger survey from an
independent consultancy. The Court dismissed
Ryanair’s claim that the survey was not designed
accurately and only addressed 2500 customers at
a single airport (Dublin). The Court accepted the
use of survey data in the decision and acknowl-
edged that there was insufficient time to carry out
a larger survey on a broader scale (*').

The Court also rejected Ryanair’s claim that the
Commission had used information from the market
investigation ‘selectively’, giving more weight to some
questions while neglecting other information.
The ruling accepted that in complex investiga-
tions it is normal if not all the evidence points
into the same direction. Accordingly, it acknowl-
edged the Commission’s right to weigh the im-
portance and relevance of the information it had
gathered:

T¢ seemns perfectly conceivable that the responses of passen-
gers or competitors to some questions will be more relevant

(") See paragraphs 95-115 and 319 et seq of the ruling.
(") Sce paragraph 522 of the ruling.
(*") See paragraphs 207-213 of the ruling.
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or more convincing than the responses given to other ques-
tions. The Commiission can thus not be accused of having
acted incoberently or unreasonably on the sole ground that it
attached less importance to the responses which it considered
1o be less relevant (*%).”

Last but not least, the ruling examined and accept-
ed the Commission’s extensive use of gwantitative
evidence and econometric studies in the decision. The de-
cision, indeed, refers frequently to quantitative evi-
dence, notably to different regression analyses, and
to a price correlation analysis and other forms of
quantitative data analysis (). While it rejected Rya-
nair’s claim that there should be ‘priority’ for ‘tech-
nical evidence’ resulting from the various econo-
metric studies (**), it principally acknowledged that
econometric studies can, together with other fac-
tors, be relevant factors in analysing the anti-com-
petitive effects of the merger (¥). While not going
so far as to ‘re-calculate’ the results of the various
studies, the Court took a very close look at all the
arguments put forward by Ryanair against the va-
lidity of the econometric data. It ultimately found
that none of Ryanair’s arguments concerning the
use of economic evidence in the various parts of
the decision were well-founded, stressing in partic-
ular that the Commission had made very careful and
transparent use of econometric studies and quantita-
tive data. Ryanair had also claimed that different as-
pects of the quantitative analyses pointed in a dif-
ferent direction to the findings of the ‘qualitative’
market investigation, which should have led to the
conclusion that the qualitative evidence was wrong.
The Court dismissed this claim, stressing that how-
ever limited the specific evidence value of certain
studies may be, and even if their results were only
partly conclusive, they could still be used as sup-
portive arguments pointing in the same direction as
the remaining body of the evidence (*). The Court
noted in this respect that economic studies were
only used by the Commission to complement and not to
substitute for the findings gathered in the Commis-
sion’s market investigation.

(**) See paragraph 215 of the ruling; sce also paragraph 266.
The Commission had itself explained its approach to the
market investigation in the prohibition decision (para-
graph 38): "The fact that single pieces of evidence (answers to ques-
tions, result of econometric studies) may not support a certain concln-
sion, cannot as such put into question the Commission’s assessment,
since the Commission cannot base its decision on one single piece
of evidence, but must collect as many pieces of evidence as possible,
analyse all available facts and opinions and weigh all the available
evidence when deciding on the compatibility of a transaction with the
common market..

(*) See in detail the article on the use of economic evidence in
the Ryanair decision, CPN 3/2007, page 65 ff.

(*% See paragraph 132 and 133 of the ruling.

(*®) See, in particular, paragraphs 115/116 and 139-195 of the
ruling.

(*%) See paragraphs 156, 162 et seq of the ruling.

3. The Aer Lingus appeal: no obligation
to divest a minority shareholding
post-merger

The second ruling (Case T-411/07) concerned an
appeal by Aer Lingus against a separate Commis-
sion decision concerning Ryanair’s right to keep its
minority shareholding in Aer Lingus.

In 2006, following the privatisation of Aer Lin-
gus by the Irish government, Ryanair had acquired
a 19.16 % stake in the company. Ryanair subse-
quently acquired further shares and by 26 Novem-
ber 2006 held 25.17 % of the share capital. Follow-
ing the Commission’s prohibition decision, Ryanair
further increased its stake to 29.4 %.

Aer Lingus had asked the Commission directly at-
ter the prohibition decision to order Ryanair to fully
divest its remaining minority shareholding in Aer Lingus
pursuant to Article 8(4) of the Merger Regulation. It
also requested the Commission to take a position as
to the applicability of national competition law with
respect to the remaining minority shareholding (*7).
The Commission rejected the requests by way of its
decision of 11 October 2007. This decision was ap-
pealed by Aer Lingus (*).

The appeal touched upon the issue of the treatment
of non-controlling minority shareholdings under European
merger law. While other national jurisdictions make
the acquisition of minority shareholdings subject
to merger control rules, minority acquisitions are
only notifiable under the European Merger Regu-
lation if they confer de facto or de jure contro/ of
the acquired company to the minority shareholder
(i.e. the possibility of exercising decisive influence over
the activity of the undertaking). In the absence of
a controlling minority share, minority shareholdings
do normally not fall under merger control rules and
can only be analysed under Articles 101 and 102 of
the Treaty on the Functioning of the EU (TFEU).

(*") Aer Lingus submitted that it is unclear whether national

competition authorities (e.g. the OFT in the UK or the
Bundeskartellamt in Germany) were free to apply their na-
tional competition and merger rules to the minority share-
holding or whether they might be prevented from doing
so because of Article 21(3) of the Merger Regulation (ex-
clusive right to control concentrations with a Community
dimension for the Commission). It argued that the Com-
mission had already in its 6(1)(c) decision confirmed the
existence of a concentration with Community dimension
and that the Community dimension cannot ‘fall away’ af-
ter the merger.

(*) Aer Lingus had also asked the Commission to adopt
interim measures pursuant to Article 8(5) of the Merger
Regulation, which was rejected by the Commission. The
subsequent request for interim measures to the Court
was dismissed by order of the President of the Court of
18 March 2008.
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In its appeal, Aer Lingus argued that not ordering
Ryanair to divest its entire minority shareholding
would have significant negative effects on com-
petition and that the Commission’s interpretation
of merger rules would lead to a ‘serious lacuna’ in
merger control. It also pointed to previous cases in
which the Commission had asked for the remaining
shareholding to be fully divested after a prohibition
decision (¥).

The General Court dismissed Aer Lingus’s appeal. It
confirmed that the Commission was right to reject Aer
Lingus’s claim and that the Commission could not ot-
der Ryanair to divest its non-controlling sharehold-
ing in Aer Lingus under current EU merger rules. It
stated that

‘the concept of concentration cannot be extended to cases in
which control has not been obtained (...). The Commiission is
not granted such a power under the merger regulation.’

The Court found that Ryanair’s acquisition of a mi-
nority share can neither be regarded as ‘full’ nor as
‘partial’ implementation of a concentration (*') and
hence the Commission has no power under Arti-
cle 8(4) of the Merger Regulation to order Ryanair
to divest its minority share. The Court endorsed the
Commission’s position that the situation in this case
was different from previous cases such as the “Tet-
ra’ or ‘Schneider’ mergers, since in those cases the
transaction had been implemented by the parties,
while this was not the case for Ryanair.

The General Court also analysed Aer Lingus’ claims
that Ryanair’s minority shareholdings might have
come close to a form of de facto control over Ryanair.
The Court found that Aer Lingus had established
no controlling or anti-competitive effect of the mi-
nority shareholding: Ryanair could not gain access
to confidential strategies through its rights to ask for
meetings with Aer Lingus’ management, nor could

*) See COMP/M.2416 — Tetra Laval/Side/ and COMP/
M.2283 — Schneider/ 1 egrand.

(") Aer Lingus had argued that Article 8(4) should also cover
the dissolution of ‘partial implementations’. While the word-
ing of Article 8(4) does, indeed, not exclude such an in-
terpretation, the Court endorsed the Commission’s view
that transactions should not be split into different parts,
but considered as a whole. Accordingly, Ryanair’s minority
shareholding cannot constitute a ‘partial implementation’

(paragraph 84 of the ruling in case T-411/07).

Ryanair block important decisions just because of
its right to ask for extraordinary general meetings.
Also Ryanair’s limited voting rights did, accord-
ing to the Court, %ot have a significant impact on the
company (*')".

The Court finally found that the Commission’s
refusal to take a position on the applicability of
national merger rules under Article 21(3) of the
Merger Regulation did not constitute a failure to act
under Article 265 TFEU (ex-232 EC). It is inter-
esting to note that the Court not only confirmed
that the Commission was not obliged to take such
a position, but expressly took the view that the
Member States remain free to apply their national
competition law to Ryanair’s minority shareholding
since there was no concentration with a Community
dimension (*%).

The decision not only provides zzportant clarifications
as to the interpretation of Article 3 (concentration)
and 8(4) (dissolution order) of the Merger Regula-
tion; it also makes it clear that any form of control
of minority shareholdings is excluded under the
Merger Regulation unless the shareholding confers
de facto control to the acquirer(s). It is perhaps
a pity that the Court did not elaborate more on the
potentially harmful competition effects of minority
shareholdings, and that the judgment is not fully in
line with the intention of the Merger Regulation to
treat proposed concentrations carried out in differ-
ent steps ‘as a whole’ (*%). However, it should be not-
ed that ordering Ryanair to entirely divest its exist-
ing shareholding would, in practice, have had a very
limited effect, since Ryanair could have immediately
re-acquired the minority share without any notifi-
cation obligations. The discussion on whether this
difference vis-a-vis the control regime in many other
countries should or should not be changed de /ege
lata remains, in any event, open (**).

(") See paragraph 71 of the ruling in case T-411/07.

(*® Aer Lingus had argued that Article 21(3) might still remain
applicable once the Commission had found that a merger
was a notifiable concentration with a Community dimen-
sion. The Court is, however, right to point to the fact that
the concentration was only ‘proposed” and not implement-
ed in the present case (paragraph 91).

(®) See e.g. paragraph 48 of the Jurisdictional Notice: “The
concentration in these scenarios is not limited to the ac-
quisition of the ‘one and decisive’ share, but will cover
all the acquisitions of securities which take place in the
reasonably short period of time.” See also recital (20) of
the Merger Regulation.

(") See also the announcement of Vice-President Almunia in
a speech of 10 March 2011 to look for solutions to close
the ‘enforcement gap’ in the area of minority sharehold-

ings (SPEECH/11/166).
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State aid: main developments between 1 May and 31 August 2010

by Koen Van de Casteele (%)

Policy developments

Public consultation on SGEI package

On 12 May the Commission has launched a public
consultation on the application of its 2005 Package
on Services of general economic interest (SGEI).
The Package sets out guidance as to when State
funding of SGEIs is compatible with the State aid
rules. The package was adopted in July 2005, follow-
ing the landmark Altmatk ruling (%) of the European
Court of Justice.

The ‘SGEI Package’ adopted in July 2005 consists
of:

- aCommission Decision (based on Article 106(3)
TFEU specifying the conditions under which
compensation to companies for the provision
of public services is compatible with state aid
rules and does not have to be notified to the
Commission in advance. The Decision applies
to hospitals, and social housing irrespective of
amount as well as other sectors where the com-
pensation does not exceed €30 million euros
per year and if the beneficiary’s annual turnover
does not exceed €100 million euros. Air and sea
transport to islands within the EU as well as air-
ports and ports below specific passenger volume
thresholds are also covered by the Decision;

- a Framework specifying the conditions under
which compensation not covered by the Deci-
sion can, nevertheless, be considered as compat-
ible with State aid rules after having been noti-
fied to and examined by the Commission. Com-
pensation that exceeds the costs of the public
service, or is used by companies on other mar-
kets open to competition, is not justified, and is
incompatible with the Treaty’s state aid rules.

Both the Decision and the Framework foresee that
the Commission will undertake an evaluation re-
port based on its knowledge of the operation of
the Package, together with the results of wide con-
sultations conducted by the Commission on the ba-
sis in particular of data provided by the Member
States in their reports on the implementation of
the Decision.

(") Directorate-General for Competition, unit 03. The views
expressed are purely those of the writer. The content of
this article does not necessarily reflect the official position
of the Commission.

() Case C-280/00, Altmark, 2003 ECR I- 7747.

The Commission has published both the reports
received from Member States on the application
of the rules as well as a questionnaire addressed to
public service providers, public service users, stake-
holders, citizens and all other interested parties. The
results of this public consultation will serve as a ba-
sis for evaluating the 2005 Package and for eventu-
ally proposing improvements.

Coal regulation

Council Regulation (EC) N° 1407/2002 of
23 July 2002 on State aid to the coal industry expires
on 31 December 2010.

The Commission has adopted a proposal for a new
Council Regulation which would allow Member
States to continue granting operating aid to coal
mines, but only in the context of a definitive clo-
sure plan, the implementation of which would be
strictly monitored. Under the proposed Regulation,
the operating subsidies would need to be clearly di-
gressive over time, with a reduction of at least 33 %
per fifteen-month period and, in case the loss-mak-
ing mine would not have been closed by 1st Octo-
ber 2014, the beneficiary would have to pay them
back to the State. Any closure aid would be con-
ditional on the presentation by the Member State
a plan of appropriate measures, for example in the
field of energy efficiency, renewable energy or car-
bon capture and storage, to mitigate the negative
environmental impact of aid to coal.

The proposal, if adopted by the Council, will thus
lead to a phasing out of operating aid.

Cases adopted (3)

Decisions taken under Article 106 TFEU:
services of general economic interest

UK pension scheme NEST

On 6 July 2010 the Commission approved the estab-
lishment of an occupational pension scheme, called
NEST (National Employment Savings Trust) (¥),
which will manage an occupational pension scheme.

The scheme was notified to the Commission be-
cause of a loan granted by the government to fill

() 'This is only a selection of the cases adopted in the period
under review.

() N 158/2009
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the funding gap faced during the eatly years of the
operations of NEST.

The Commission found that the measure is in line
with the 2005 framework for state aid as compensa-
tion for a service of general economic interest. The
Commission found that the three criteria of the
SGEI Framework are fulfilled: (i) NEST carries out
a service of general economic interest; (ii) it is en-
trusted by an official act that details all the elements
of the service; (iii) there is no overcompensation for
the provision of the service.

NEST aims at serving low to moderate earners and
those working for smaller employers to make sure
they save enough for their retirement. The market
currently fails to supply suitable products to such
small firms and individuals at lower earnings levels.

NEST will be funded by pension contributions,
managed commercially and operated on the princi-
ple of capitalization. It will operate at nil overall cost
to taxpayers. However, in order to cover the start-up
expenses until the scheme becomes self-financing,
NEST will borrow funds from the government. The
loans will be refunded and the payback period is es-
timated to be in the region of 20 years.

The government will hand out the loan at a com-
mercial interest rate. However, NEST will only have
to pay the interest corresponding to the Govern-
ment’s cost of borrowing, Under the state aid rules,
this difference is considered to be a soft loan and to
constitute state aid. The amount of aid, depending
on the number of members, will be in the range of
£200-379 million (around €245-465 million). How-
ever, the Commission concluded that the aid would
not overcompensate NEST for providing the public
service and was therefore compatible.

Funding mechanism for France Télévisions

On 20 July 2010 the Commission approved the an-
nual funding mechanism for France Télévisions (°).

The French public service broadcasting reform
involves the gradual elimination of advertising on
public channels and the introduction of two taxes,
one on advertisements and the other on electronic
communications. The advertising tax will be paid
by the television channels, and the tax on electronic
communications by service providers, such as Inter-
net portals and cable or satellite operators. The rev-
enue from these taxes will go to state funds, without
being formally earmarked. The law provides finan-
cial compensation for the removal of advertising,
which accounted for 25% to 30% of France Télévi-
sions’ annual income before the reform.

¢) C27/2009

In a decision of 1 September 2009, the Commission
had already approved the award of an annual sub-
sidy of up to €450 million for 2009 and launched
a formal procedure to investigate certain aspects
of the annual subsidy for subsequent years, which
could add up to over €1.5 billion by 2012. The
Commission was concerned about the possible use
of the revenue from the new taxes to finance the
annual subsidy and the danger of over-compensa-
tion for public service costs up to 2011-2012.

The Commission concluded that the definition of
the public broadcasting mission vested in France
Télévisions and the checks to which it is subject
comply with the state aid rules and, in particular,
with the Communication on state aid for the fund-
ing of public service broadcasters.

New funding system for the Spanish public
broadcaster RTVE

On the same day (20 July 2010) the Commission also
approved the new tax-based funding system for the
Spanish public broadcaster RTVE (%), on which it had
opened a formal investigation in December 2009.
Spain abolished advertising and other commercial ac-
tivities of RTVE and replaced this source of income
by new taxes on TV and telecommunications opera-
tors. The Commission had doubts concerning the
compatibility of the new taxes with EU law, in par-
ticular the rules on electronic communications net-
works and services. However, the Commission has
now concluded that the compatibility of the aid to
RTVE is not affected by the legality of the new taxes
and that the measure is in line with the state aid rules,
because it ensures that RTVE will not be overcom-
pensated for providing public broadcasting services.

Decisions taken under Article 107(3)(b)
TFEU

Banking

Schemes

The Commission has extended until the end of
2010 bank guarantee schemes for credit institutions
in Sweden, Ireland, Spain, Denmark, Slovenia, Por-
tugal, Austria, Poland, Germany and Latvia (). The
extended schemes feature higher premiums to be
paid by banks to the State for guaranteeing the loans
they raise on the market. This is to encourage banks
to finance themselves without state support and to
limit distortions of competition.

©) C38/2009

() Sweden: N 207/2010; Ireland: 254/2010; Denmark:
N 257/2010; Portugal: N 51/2010; Austria: N 241/2010;
Poland: N 236/2010; Germany: N 222/2010; Latvia:
N 223/2010
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The Commission has further extended liquidity
scheme in Hungary, Slovenia and Poland, Lithua-
nian and Greek support schemes for financial insti-
tutions, and Portuguese and Spanish recapitalisation
schemes (5).

Ad hoc aid

BPP

On 20 July 2010 the Commission concluded that
a guarantee granted by the Portuguese State to six
banks in Portugal to lend €450 million to BPP at
the height of the financial crisis, in December
2008, constituted illegal and incompatible State aid
for the period 5/12/2008 — 15/4/2010, given the
non-compliance with the obligation to present a re-
structuring and the low fee paid for the guarantee (°).

On 15 April 2010, the Bank of Portugal revoked
BPP’s banking licence and initiated the process for
its liquidation. Consequently, the six Portuguese
banks called the state guarantee and were re-paid
the loan by the Portuguese government on 7 May.

BPP provided private banking, corporate advice
and private equity services. The bank ran into severe
financing difficulties after the collapse of Lehman
Brothers and the ensuing severe crisis in the finan-
cial markets.

The Commission, in early 2009, temporarily ap-
proved the loan guarantee as emergency support on
the condition that Portugal would submit a restruc-
turing plan within six months. As the Commission
did not receive the plan despite several reminders,
in November 2009 it opened a formal investigation
procedure. This is because it had concerns the bank
was being kept alive artificially. Also it had concerns
that the pricing of the guarantee was below the level
required under the Communication on the appli-
cation of the State aid rules to public support to
banks during the crisis. Under the Communication,
a financial institution must provide an adequate re-
muneration to the State for the guarantee it provides
in order to ensure that the owners contribute their
share of the rescue burden and the bank is not un-
duly advantaged compared to its competitors, who
have to pay market rates for their funding.

Having received no restructuring plan, the Commis-
sion’s decision concludes the aid is illegal (since the
commitments on which the original temporary ap-
proval was based were not complied with and the
renewal implemented without prior Commission
approval) and incompatible. While the liquidation
of the bank addresses the competition distortion

() Hungary: N 225/2010; Slovenia: N 113/2010; Poland:
N 262/2010; Lithuania: N 47/2010; Greece: N 163/2010
¢) C33/2009 (ex NN 57/2009)

stemming from the aid, the Portuguese government
must file its claim as a creditor in the liquidation
procedure and recover from BPP the difference be-
tween the price the bank should have paid for the
guarantee and the lower fee actually paid, including
accrued interest. Portugal has stated that it has al-
ready filed the necessary claims to enforce its privi-
leged and priority rights over the collateral it holds
over BPP and that it will continue to do so until it
has recovered the full loan which it had to pay to the
creditor banks in execution of the guarantee.

Carnegie

On 12 May 2010 the Commission has granted final
clearance to the Swedish aid for the restructuring of
Carnegie Investment Bank (**).

In October 2008, the Swedish government provid-
ed a rescue loan of SEK2.4 billion (€ 225 million)
to Carnegie Investment Bank (an investment bank
with its main focus on institutional investors and
corporates) thereby taking ownership of the bank
and its sister company, the insurance broker Max
Matthiessen.

The state intervention in the form of a loan was ap-
proved as rescue aid on 15 December 2008 on the
condition that a liquidation or restructuring plan be
submitted by the end of April 2009. Sweden sub-
mitted a plan for the restructuring of Carnegie on
25 April 2009. Previously, the Swedish State launched
a tender to find new owners for the bank, which was
completed on 19 May 2009 with the sale of both
companies to investment funds Altor and Bure.

The Commission’s investigation found that the res-
cue of Carnegie contained state subsidies, which im-
proved the capital position of the bank and allowed
it to remain on the market as a going concern, which
had the potential to distort competition. However,
the Commission concluded that Sweden had swiftly
initiated restructuring measures to address the causes
of the bank’s difficulties and to ensure its viability.
In particular, the risk management was improved
and losses were absorbed whilst providing adequate
capital buffer. Moreover, the risk of moral hazard
has been addressed through an adequate contribu-
tion of the former owners of the bank to the cost
of restructuring, Finally, the Commission found,
with particular regard to the swift sale of the Bank
in a competitive tender, that the potential distortion
of competition had been kept to a minimum.

Ethias

The Commission approved on 20 May 2010
a €1.5 billion recapitalisation provided by Belgium in

(" NN 18/2010
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the context of the restructuring of Ethias, a Belgian
insurer that ran into severe difficulties in 2008 (*!).

Ethias historically operated as a group of mutual
companies. It was the third insurer (by market share)
on the Belgian insurance market and had a total bal-
ance sheet of €28.6 billion at the end of 2008. At
the outbreak of the financial crisis Ethias was hit by
a loss of customer confidence and was confronted
with a severe liquidity crisis due to a sudden surge
in withdrawals of funds by its clients. In October
2008, the Belgian State provided a capital injection
of €1.5 billion to Ethias.

The recapitalisation was temporarily approved by
the Commission as rescue aid on 12 February 2009
under the condition that Belgium submits a plan for
the restructuring of Ethias. The amount of aid re-
ceived by Ethias, which was very large compared to
the size of the company, showed the need for an
in-depth restructuring to restore the future viability
of the group.

Under the restructuring plan, Ethias will completely
discontinue its retail life business, which was the im-
mediate cause of its difficulties in the past. Further
measures to restore viability also include a realloca-
tion of Ethias’ investment portfolio towards less
volatile asset classes. Ethias’ new investment policy
is based on a reviewed risk control and a diversifica-
tion of risks.

To allow the state capital injection to take place,
Ethias had to change its corporate structure from
a mutual to a limited liability company. Under the
new structure, most of the former owners (the
policyholders of the mutual companies) have lost
their collective control of the company as well as
their share in future profits. The historical owners
have thereby shouldered a significant part of the
burden of restructuring. To further contribute to
the costs of restructuring, Ethias will divest its re-
insurance subsidiary BelRé and cut costs.

Finally the plan adequately addresses the distor-
tions of competition created by the State interven-
tion, through the divestment of Nateus, an insur-
ance subsidiary in Belgium, and through behavioural
commitments related to the pricing of its insurance
products.

Caja Castilla-La Mancha

On 29 June 2010 the Commission has authorised aid
for the restructuring of Caja Castilla-La Mancha (*?).

The Commission’s investigation found that the or-
detly break-up of Caja Castilla-L.a Mancha, followed
by the sale of the banking business to a competitor

(") N 256/2009
(%) NN 61/2009

ensured that the sold business became viable without
continued state support. The Commission further
concluded that the distortion of competition caused
by the significant state support was limited by the
in-depth restructuring, the sale of the viable part of
the business through an auction, the liquidation of
the non-banking assets, and the continuation of Caja
Castilla-L.a Mancha only as a charitable foundation.
The bank also had a limited market presence in the
Spanish market, only around 1% in mid 2009.

The bank received a State guarantee of €3 billion
in March 2009 followed by a capital injection of
€1.3 billion by the Deposit Guarantee Fund for Sav-
ing Banks, a liquidity contribution of €350 million
and an impaired asset measure consisting in a guar-
antee of approximately €2.5 billion. The significant
amount of aid compared to its size - in June 2009
it had a total balance sheet of €27 billion - required
in-depth restructuring to restore its viability and to
address the distortion of competition.

The non-banking (mostly participation in other com-
panies) assets of Castilla-La Mancha were transferred
to the Deposit Guarantee Fund in exchange for the
reimbursement of the capital injection of €1.3 bil-
lion and for the liquidity contribution of €350 mil-
lion. The Deposit Guarantee Fund for Saving Banks
will sell these assets over the next seven yeats.

Caja Castilla-La Mancha will give up its banking li-
cence and be transformed into a foundation aimed
at continuing only existing commitments on chari-
table, cultural and social services. These services will
be funded through dividends from the foundation’s
shares in Banco Liberta.

BAWAG

The Commission has authorised on 30 June 2010
a €550 million capital injection provided by Austria
in favour of the BAWAG bank and approved a new
restructuring plan of the bank ().

In 2007 already, the Commission had approved
2 €900 million State guarantee for BAWAG and a re-
structuring plan, but the bank again got State sup-
port in 2009 because of the global financial crisis.
On 22 December 2009, the Commission authorised
for a period of six months a €400 million asset guar-
antee and a €550 million capital injection in favour
of BAWAG P.S.K., subject to the submission of
a modified restructuring plan. The asset guarantee
was withdrawn on 22 June 2010.

A new restructuring plan containing additional re-
structuring measures in view of the additional aid
was submitted in March 2010. The Commission
concluded that the new plan should ensure the res-
toration of the viability of the bank.

() N 261/2010

Number 3 — 2010

49

aiv aivis



State aid

The bank must honour several commitments, such
as divestments, a temporary dividend and acquisi-
tion ban, limitations regarding investments in cer-
tain business fields and a premature redemption of
certain PS.K. liabilities covered by a State guarantee.
This is to ensure a sufficient contribution by the
bank and its shareholders to the cost of restruc-
turing and to limit the distortions of competition
brought about by the aid.

AEGON

On 17 August 2010 the Commission approved the
recapitalisation of the Dutch insurance company
AEGON (".

In November 2008, the Dutch State made available
€3 billion in new capital for AEGON, in the form
of convertible core capital securities. The coupon
of these instruments is set to be the highest of ei-
ther 8.5% or an increasing percentage of the divi-
dend paid on ordinary shares. The repurchase price
of the securities is fixed at 150 % of the issue price.
One third of the securities could be repaid within
12 months at more favourable terms. Alternatively
the securities can be converted into ordinary shares
after three years from issuance.

The Commission temporarily approved the capi-
tal AEGON received on 27 November 2008. The
approval was conditional upon the submission of
a plan demonstrating how AEGON would secure
long term viability and how distortions of competi-
tion would be limited to the strict minimum within
six months from the rescue decision.

In August 2009 AEGON successfully conducted
a capital increase allowing it to repay a first tranche
of €1 billion in November 2009.

Under the plan submitted by the Netherlands, AE-
GON will implement further changes to its activi-
ties to rebalance its business model. The businesses
affected by the plan are mainly those that were at
the origin of AEGON’s difficulties: the institutional
spread-based business will be closed down and ex-
posure to equity risk stemming from variable annui-
ties is being hedged. The overall size of AEGON
USA’s general account will be reduced by USD 25
billion (EUR 19 billion). The plan includes financial
projections in a stress scenario and a sensitivity anal-
ysis demonstrating AEGON’s capacity to withstand
adverse developments in the future.

The plan also provides for a repayment schedule
for the remaining State capital. ABGON will repay
€500 million State aid as soon as possible and prior
to 1 December 2010 and the remaining €1.5 billion
before the end of June 2011.

(*y N 372/2009

Until full repayment of the aid, AEGON will be
subject to a price leadership ban in specific seg-
ments of the Dutch market and to a rating with-
drawal of its main life subsidiary in the Nether-
lands, in order to limit competitive distortions in the
Dutch mortgage and savings and pensions markets.
Furthermore, AEGON is subject to an acquisition
ban during the same period.

Real economy cases adopted under the
Temporary Framework

Short-term export credit insurance (N 84/2010)

The Commission has authorised on 10 June 2010
a measure adopted by Latvia to limit the adverse
impact of the current financial crisis on exporting
tirms. The Commission found the measure to be in
line with its Temporary Framework. In particular,
the measure requires a market-oriented remunera-
tion and tackles the problem of the current unavail-
ability of the short-term export credit insurance
cover in the private market. The Commission au-
thorised the measure until 31 December 2010.

Decisions adopted on the basis of Article 107(3)(c)
TFEU

Regional aid & regeneration

FIAT Powertrain

The Commission has authorised on 9 June 2010
€16 million of regional investment aid, which the
Italian authorities intend to grant to Fiat Powertrain
Technologies S.p.A. (FPT), a subsidiary of the Fiat
Group, for the production of car transmissions in
Verrone (Piemonte), Italy (*°). FPT’s existing plant
will be equipped with new machinery, heat treat-
ment and assembly lines to produce an innovative
transmission unit intended for mid-range vehicles.

The public support is granted under an existing
aid scheme but, due to the amount and investment
costs involved, the measure had to be notified to
the Commission for individual assessment and
clearance.

The assessment of regional aid to large investment
projects requires that the Commission checks the
market share of the beneficiary and the produc-
tion capacity created by the investment remain
below certain thresholds set by the Regional Aid
Guidelines. When the thresholds are not exceed-
ed, the effect of the aid on competition is deemed
to be outweighed by its positive contribution to
regional development.

(%) N 27/2010
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The Commission assessed FPT’s position on the
relevant transmission and car market segments and
found that FPT’s market share and capacity increase
for this project would remain below the thresholds.

Liebherr-MCCtex Rostock

On 6 July 2010 the Commission authorised
€28.7 million of regional investment aid that
Germany intends to grant in favour of Liebherr-
MCCtec Rostock GmbH for the extension of its
production facility for ship and offshore cranes
in Mecklenburg-Vorpommern, Germany (*°). The
project involves a total investment of €163.5 million
and will create 500 new jobs in a region facing high
structural unemployment.

The Commission found that the project meets the re-
quirements of the Regional Aid guidelines. In particu-
lar, the applicable regional aid ceiling for large invest-
ment projects is not exceeded, and the market shares
of Liebherr on the global market for ship and off-
shore cranes remains below the 25 % threshold after
the implementation of the investment. As the growth
of the sector is faster than the GDP growth in the
European Economic Area, the Commission conclud-
ed that the additional production capacity created by
the project does not raise concerns in this case.

Solibro

On 20 July 2010 the Commission has authorised
€17 million of regional investment aid for the Ger-
man company Solibro GmbH for the production
of solar modules in Bitterfeld-Wolfen (Sachsen-An-
halt), Germany (7). The project involves an invest-
ment of €142 million and is expected to create at
least 260 new jobs in the region.

Solibro already has a solar module production plant
in Bitterfeld-Wolfen, for which it received region-
al aid in 2007. The new investment comprises the
extension of this first plant and the construction
of a second plant on an adjacent site. The project
started in October 2008 and will be finalised by
end 2010. The investment costs are €142 million,
while the aid amounts to €17 million. Q-Cells also
invested in several other projects for the production
of solar modules based on different technologies,
undertaken by its related companies Calyxo, Sovello
and Sunfilm in Bitterfeld-Wolfen within the same
three year period as the Solibro projects.

If the new project formed a single investment project
with the other investments in geographic proximity,
the scaling down mechanism would have to be ap-
plied to the combined investments. The German au-
thorities limited the aid amount to the maximum that

(% N 261/2009
(") N 641/2009

would be allowable in a ‘single investment project’
scenario taking account of aid granted to the previ-
ous investment project by Solibro. The Commission
also verified whether the Solibro projects would form
a single investment project with the other invest-
ments by Calyxo, Sovello and Sunfilm, and came to
the conclusion that this was not the case.

The Commission calculated that Q-Cells’ market
shares on the world market for solar modules and
on the EEA and world market for large solar sys-
tems are below 25% before and after the invest-
ment. As the photovoltaic market has a double-digit
growth rate, which is above the EEA growth rate,
the Commission also concluded that the additional
production capacity created by the project would
not raise concerns. As these thresholds are not ex-
ceeded, the Commission concluded that the positive
impact of the investment on regional development
outweighs the potential distortions of competition.

Silico Solar

On the same day, the Commission has also authot-
ised €8.5 million of regional investment aid to the
Spanish company Silicio Solar SAU for the produc-
tion of solar wafers in Puertollano, Ciudad Real
(Castilla-La—Mancha) (**). The project involves in-
vestments of €219 million for the construction of
a new plant next to an already existing one.

Silicio is extending its existing site in Puertollano by
building a second solar wafer plant. Solar wafers are
used to produce solar cells out of which solar mod-
ules are made. Solar modules convert sunlight into
electricity. The Pillar group does not produce solar
cells or modules, only wafers.

The Spanish authorities already granted a €20.9 mil-
lion aid for the same investment under an approved
aid scheme. The second aid, also based on an ex-
isting aid scheme, had to be notified to the Com-
mission for individual assessment and clearance,
because the aid amount exceeded the individual no-
tification threshold.

The aid package is in line with the applicable region-
al aid rules: in particular, the applicable regional aid
ceiling for large investment projects is not exceeded,
and Silicio Solar’s market shares on the world mar-
ket for solar wafers are below 25 % before and af-
ter the investment. As the photovoltaic market has
a double-digit growth rate, which is above the EEA
growth rate, the Commission also concluded that
the additional production capacity created by the
project would not raise concerns. As these thresh-
olds are not exceeded, the effect of the aid on com-
petition is deemed to be outweighed by its positive
contribution to regional development.

(") N 285/2009
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Energy & environment

Nuon

The Commission has authorised The Netherlands
to provide a grant of €10 million to Nuon Ener-
gy Sourcing NV for a CO, capture demonstration
project (*%).

The project concerns the deployment of a CO,
capture demonstration facility at Nuon's Integrated
Gasification Combined Cycle IGCC) power plant
in Buggenum. It aims at optimising the energy ef-
ficiency of CO, capture (pre-combustion technol-
ogy) for large scale applications in the electricity
sector. The Buggenum project will be conducted
by Nuon, but also involves academic partners and
knowledge-based companies such as Delft Uni-
versity, ECN, KEMA and TNO. Nuon will share
the results of the project with the Dutch authori-
ties and through academic partnerships and con-
ferences and professional fora such as CATO?2 in
The Netherlands.

The development of carbon capture and storage
(CCS), which includes the capture of CO.,, is en-
couraged by the Commission as part of the 2008
climate and energy package for reaching the EU
2020 environmental objectives. The Commission
concluded that the state aid measure is an appropri-
ate and proportionate measure necessary to achieve
an objective of common interest.

MOL

On 9 June 2010 the Commission adopted a fi-
nal negative decision concerning an aid granted

by Hungary to the national oil and gas company
MOL (*).

In January 2009 the Commission had opened an
in-depth investigation (*'). The measure under as-
sessment was an agreement between MOL and the
Hungarian government dating back to 2005, accord-
ing to which MOL’s mining royalty payments on ex-
tracted hydrocarbons remained fixed for the major-
ity of its hydrocarbon mining fields until 2020. An
amendment of the Hungarian Mining Act in early
2008 significantly raised the fee, whereas MOL’s
mining fee obligation remained at the lower levels
stipulated in the 2005 agreement.

The Commission concluded that the financial ad-
vantage conferred on MOL could not be approved
as it represents an operating aid. The Hungarian
authorities have calculated the aid thus granted to
MOL at HUF 30.3 billion (€112 million), which
needs to be reimbursed to the State, with interests.

(") N 190/2009
@) C1/2009
(Y O C74,28.3.2009, p. 63

Transport

The Commission has authorised on 26 May 2010
SNCB?s plans to restructure its freight activities and
convert its freight division into a subsidiary (*%).

In December 2009 Belgium notified a project to tre-
structure SNCB’s freight activities, which are con-
centrated in SNCB Logistics. To address the prob-
lems affecting these activities, the Belgian authorities
are planning a series of industrial and commercial
restructuring measures, together with financial sup-
port from the SNCB group, in which the Belgian
State is the key shareholder.

The 2008 Community guidelines on State aid for rail-
way undertakings (*) spell out the conditions under
which the freight division of such an undertaking
may receive restructuring aid. This detailed approach
applies for a transitional period, i.e. only to restruc-
turing operations notified before 1 January 2010.

The main purpose of the financial support meas-
ures is to fund the additional costs of employing
permanent staff and to cover losses made in the
past. Since the granting of such aid is linked to
the legal separation of the freight division, SNCB’s
freight activities will be carried out by a commer-
cial company operating under ordinary commer-
cial law. This separation is intended to rule out
any cross-subsidisation between freight activities
and the rest of the undertaking and to ensure that
the financial relations between freight and passen-
ger transport activities are sustainable and kept on
a commercial basis.

In this context the Commission is satisfied that the
restructuring plan will enable freight activities to
become viable. In order to guarantee healthy com-
petition in the market for rail freight transport,
compensatory measures will also be taken, includ-
ing a substantial reduction in the new subsidiary’s
capacity. The Commission will check regularly that
the restructuring plan is being properly implemented
and that the Belgian authorities are honouring their
commitments. Detailed reports on this will be sent
to the Commission.

Broadband

The Commission has approved the rollout of
a public open network (Xarxa Oberta) in the Span-
ish region of Catalonia (**). The network will serve
the connectivity needs of the regional administrative
centres in the region and will be open at wholesale
level to electronic communications operators seek-
ing access to it. After a detailed examination, the
Commission found the scheme to be in line with

) N 726/2009
(%) OJ C 184 of 22.7.2008, p. 13
(* N 407/2009
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its Broadband Guidelines (*). The measure will con-
tribute significantly to achieving the objectives of
the Digital Agenda and will enhance the possibilities
for infrastructure based competition in Catalonia
without unduly distorting competition.

Other

Swedish press aid

The Swedish press aid scheme has been in place
since 1971, before Sweden’s accession to the Euro-
pean Union. It is therefore considered as existing
aid and its assessment is subject to a specific coop-
eration procedure between Sweden and the Com-
mission. The scheme provides, amongst others, for
aid to the second largest (and smaller) newspapers
in each city/county, with the aim of contributing to
media pluralism.

In November 2008, following complaints, the Com-
mission started an investigation and found that the
press aid scheme constitutes state aid within the
meaning of Article 87(1) of the EC Treaty. Such
aid can be compatible with the Single Market if it
pursues a goal of common interest, is proportionate
and does not give beneficiaries an undue advantage
over their competitors.

The promotion of media pluralism and diversity of
views is an objective of common interest, and the
press aid scheme targets this objective. However, the
Commission’s investigation found that the Swedish
press aid scheme, in its current form, does not meet
the proportionality test because it gives an excessive
amount of aid to large press groups that publish
wide circulation metropolitan newspapers, without
fixing a threshold in relation to the total operating
costs for publishing the newspapers.

In June 2009, the Commission made suggestions
to Sweden, on how the press aid scheme could be
brought in line with EU state aid rules. Having as-
sessed Sweden’s subsequent proposals, the Com-
mission found on 20 July 2010 that they adequately
reflect the essence of the measures suggested by the
Commission (*). In particular, the reduced aid inten-
sity for metropolitan newspapers will ensure that the
aid is proportionate.

No aid decisions

REITS

The Commission has authorised on 12 May 2010
the introduction of ‘Real Estate Investment Trusts’
(REITS) in Finland that will be exempted from cor-
porate income tax in order to encourage investment

) O] C 235,30.9.2009, p.7
) E 4/2008

in affordable rental housing (*'). The proposed meas-
ure is modelled on the widespread model of ‘Real
Estate Investment Trusts’. According to the scheme
notified by the Finnish authorities, to benefit from
corporate tax exemption REITs will be publicly-list-
ed, no single shareholder will own, directly or indi-
rectly, more than 9,99 %. REITs will only operate in
the field of rental accommodation with at least 80 %
of their gross income coming from rents. Moreover,
REITs will distribute at least 90 % of their annual
profits to shareholders as dividends.

The Commission’s investigation found that the
scheme contained no state aid, because the exemp-
tion from corporate income tax is linked to the
requirement of immediate distribution of annual
profits to shareholders, who are then taxed on these
profits. Thus, this mechanism puts the tax treatment
of an investment in a REIT on the same footing as
the tax treatment that individuals would have had if
they had invested directly in real estate.

However, the Commission considered that a provi-
sion allowing REITSs to use up to 30% of their annu-
al profits to create tax exempt re-investment reserves
would constitute incompatible aid. Following the
Commission’s concerns, the Finnish authorities made
the commitment not to put in force this provision.

PLZ Hydral

The Commission has closed on 4 August 2010 the
formal investigation procedure on state aid to PZL
Hydral, a company which was specialised in civil and
military aviation hydraulics (*). The Commission had
concerns that the original restructuring plan, which
was based on PLN 150 million of state aid (€36 mil-
lion) would have infringed state aid rules. Subsequent-
ly, Poland substantially modified the plan as a result
of the intervention of a private investor who will ac-
quire the remaining business activity (PZL Wroclaw).
The investor will provide additional PLN 65 million
(€16 million) of investments. This will ensure the fu-
ture industrial development of this company.

In view of the amended restructuring plan, the
Commission finds that the financing provided by
the state bodies in support of the restructuring plan
does not constitute state aid as it is granted on mar-
ket terms. Interventions of public authorities rela-
tive to companies do not involve state aid if they are
granted under conditions which a private investor or
creditor would have accepted.

Decisions under Article 108 TFEU

The Commission has formally requested France to
implement a 2008 judgment of the European Court

() N 131/2009
() C 40/2008
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of Justice declaring that France had failed to recover
incompatible State aid awarded in the form of ex-
emptions from corporate tax for takeovers of ail-
ing companies (). The Commission’s request takes
the form of a letter of formal notice, the first step
in infringement proceedings for failure to respect
a Court judgment (Article 260 TFEU).

On 16 December 2003, the Commission concluded
that tax exemptions foreseen under Article 44 sep-
ties of the French General Tax Code were incom-
patible because they procured selective advantages
to certain companies, without objective justification.
This provision exempted from corporate tax for
a period of two years companies purchased in the
course of an insolvency procedure. As the scheme
was implemented without receiving EU clearance,
France must recover the subsidies thus granted,
with the exception of those amounts that could be
exempted under the de minimis, SME or regional
aid rules.

On 13 November 2008, the Court of Justice ruled
that France had failed to fulfil the recovery obliga-
tions stemming from this decision.

(*) Case C-214/07, Commission v. France

The Commission acknowledges the difficulties en-
countered by the French authorities in calculating
the aid to be recovered and ensuring repayment
from over 200 companies. Its also acknowledges
the efforts made by the French authorities since
September 2009 to take concrete steps towards an
effective recovery.

However, only 27 companies have reimbursed the
aid. In nine others subject to bankruptcy proceed-
ings, France has fulfilled its recovery obligation by
duly registering a creditot’s claim. But, up to now,
France has still not provided the Commission with
the necessary evidence to definitively conclude that
the main beneficiary of the scheme, FagorBrandt
SAS, has effectively reimbursed the aid, even
though the repayment of that aid was an explicit
pre-condition in the Commission’s decision author-
ising France to grant new restructuring aid to the
FagorBrandt group.

For this reason, the Commission has formally re-
quested France to comply with the judgment of the
ECJ of 13 November 2008 by sending a letter of
formal notice.
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Commission takes negative decision in the Alcoa case

by Elisabetta Garofalo and Nicolas Imbert (?)

1. Introduction

Between 2007 and 2009, the Commission had to
take decisions in a number of State aid cases con-
cerning preferential electricity tariffs for energy-in-
tensive users. The Aloa case, decided in November
2009, undoubtedly had the highest profile. However,
the Commission already determined its position in
2007 with the Terni decision (%), which was recently
upheld by the General Court.

The general context in which these investigations
took place was turbulent. Since its inception in
1996, the liberalisation of the electricity market had
raised high hopes. The process was expected to lead
to more competition between electricity providers
and, ultimately, better prices for both large and small
users. However, the expected benefits for consum-
ers had been slow to materialise. On the contrary,
electricity prices had risen, sometimes spectacularly,
due largely to external factors, such as increases in
world oil prices. The price crisis hit energy-intensive
users () the hardest.

The Aleoa case concerned an electricity price sub-
sidy granted by Italy for the most energy-intensive
of industrial activities, the production of primary
aluminium. In its final decision (*), the Commis-
sion concluded that the preferential price enjoyed
by Alcoa since 2006 was incompatible operating aid
and should be partially recovered. In particular, the
Commission held that it did not consider electric-
ity price subsidies given to a particular company to
be an appropriate instrument to remedy any alleged
imperfections of electricity markets.

The Commission thus confirmed the negative line
it already took in 2007 with the Terni decision. In
the Terni case, the Commission found against the
preferential tariff granted by Italy to a group of
three undertakings (the ex-Terni companies) in-
cluding steelmaker ThyssenKrupp. In this case,
Italy had repeatedly prolonged a tariff which had

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() Case No C36/A/2006 Terni, COM/2007/5400/4, O]
1. 144, 4.6.2008, pp. 37-54.

() 'These ate the largest industrial electricity end-users and
can be found in particular in the metals and chemical sec-
tors. For these companies, electricity prices are an impor-
tant competitiveness factor.

(") Cases Nos C 38/a/2004 and 36/b/2006 Alcoa, OJ L 227,
28.8.2010, pp. 62-94.

been originally granted for a period of 30 years as
compensation for the nationalisation of Terni’s hy-
dro-power plant. The tariff had been prolonged for
competitiveness reasons. The Commission found
that it constituted incompatible operating aid and
ordered its recovery. The final decision was upheld
on all points by the General Court (°). This judg-
ment is currently under appeal ().

2. The main facts of the case

Alcoa had been enjoying a preferential electricity
tariff in Italy since 1996, when it took over Alu-
mix, a State-owned aluminium producer that oper-
ated two plants in Sardinia and Veneto. Under the
original mechanism the Italian State-owned utility
ENEL was to supply electricity to Alcoa’s plants at
a fixed tariff set for ten years, i.e. until December
2005. The Commission approved this mechanism
in a decision (the “A/umix’ decision (7)), regarding
the deal as an ordinary business transaction, free
of State aid. Considering the specific situation of
the electricity market in the regions concerned (in
particular the situation of overcapacity in electricity
generation in Sardinia, and the inability to find alter-
native outlets for electricity produced in Veneto) the
Commission concluded that ENEL had behaved
like a rational market operator in selling electricity
to its best customer at a price that covered only the
variable cost of electricity production, plus a small
contribution to fixed costs.

Over the years, however, Italy modified the origi-
nal financing mechanism and repeatedly prolonged
the tariff. The measure targeted by the investigation
had very little in common with the old, non-aid tar-
iff. It had become a subsidy financed through di-
rect payments from the State. Alcoa still purchased
electricity from ENEL, but at the ordinary price set
in the supply agreement, and the State reimbursed
Alcoa the sum required to ensure that the com-
pany continued paying de facto the historical tat-
iff, which was less than half the prevailing market
price. The resources were raised through a parafis-
cal levy imposed on electricity consumers in their
electricity bills.

() Cases T-63/08 Cementir, T-64/08 Nuova Terni Industrie Chim-

iche, T-62/08 Thyssen-Krupp and 'T-53/08 Italy v Commission,

OJ C 221, 14.8.2010.

) Cases C-448/10, C-449/10 and C-450/10.

() Case C 38/1992 Alumix, Decision of 4 December 2000,
O] C 288, 1.10.1990, p. 4.
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The Commission opened two in-depth investiga-
tions into the new tariff arrangement, one in 2004
and one in 2006. In the decision to open proceed-
ings the Commission concluded that, due to the
new financing mechanism, the extension of the tar-
iff constituted new operating aid, the compatibility
of which was doubtful.

3. Alcoa’s challenge against the opening
decision

Alcoa challenged the 2006 decision to open the in-
vestigation, arguing that the tariff did not constitute
aid or should be considered existing aid. Alcoa ar-
gued that, despite the changes in the tariff’s financ-
ing mechanism, which the company dismissed as
‘purely administrative’, the tariff still complied with
the criteria set by the Commission itself in the .4/x-
mix decision, which according to Alcoa was unlim-
ited in time. Alcoa maintained that the Commission
should have applied those criteria before coming to
the conclusion that the tariff constituted new aid.

This was an unusual challenge, since a decision to
open proceedings is a preliminary act and is therefore
rarely appealed, as the parties prefer to challenge a fi-
nal decision. The action was nevertheless admissible:
a finding of new aid — however preliminary — for
a measure in the course of being implemented en-
tails independent legal effects for recipients and alters
their legal position. In these circumstances, the open-
ing decision is subject to review by the Court.

In its judgment of 25 March 2009 (%), the General
Court dismissed Alcoa’s application. As regards the
Commission’s preliminary conclusion that the tar-
iff constituted State aid, the Court confirmed that
it contained no manifest error of assessment. As re-
gards the classification as new aid, the Court found
that Alcoa could not draw from the A/umzix decision
any legitimate expectation that the tariff was an ‘ex-
isting’ measure, because (a) the challenged tariff was
not covered by the temporal scope of the Alumix
decision (10 years), and (b) the modifications in the
financing mechanism, far from being ‘purely admin-
istrative’, were of a substantive nature, and therefore
the tariff was materially different from the original
Alumix mechanism.

Alcoa has appealed the judgment upholding the
opening decision (°).
4. The assessment

The in-depth assessment confirmed that the Alcoa
tariff should be classified as new, unlawful operating
aid. Since the conditions for the grant of regional

() Case T-332/06 Alwa [2009] ECR 11-00029.
() Case C-194/2009, pending.

operating aid (contribution to regional development,
proportionality, etc.) were not met, there was no le-
gal basis for approval under State aid rules. Operat-
ing aid relieves companies of burdens which they
would normally have to bear in the course of their
business, and puts at a competitive disadvantage EU
competitors that do not receive the same subsidy.
Operating aid is one the most distortive forms of
aid, and is in principle incompatible with the com-
mon market.

This conclusion would normally have been suffi-
cient to come to a final position on the compatibil-
ity of the tariff.

However, during the administrative procedure the
Commission had explored at one stage the idea of
a favourable outcome for Alcoa’s Sardinian tariff,
linked to the introduction by Italy of a pro-compet-
itive remedy. A letter sent in January 2007 suggested
that, taking into account the specific situation of the
Sardinian electricity market, characterised by insuf-
ficient electrical interconnection, it might be pos-
sible to authorise a phasing-out of the tariff over
a period of two years, provided Italy introduced rap-
idly a Virtual Power Plant (VPP) mechanism (') in
Sardinia. The existence of this proposal prolonged
the investigation, as for almost two years Italy did
not give its views on the VPP and only took up the
idea during the final phase of the procedure, when
it was faced with the prospect of a negative decision
with recovery.

In the final decision, the Commission considered af-
ter a detailed analysis that the VPP could not consti-
tute a basis for declaring the Alcoa tariff compatible
with the common market.

The possibility of declaring aid compatible to fur-
ther the process of liberalisation of the electricity
sector had been established in the past with the
‘stranded costs” approach (). The stranded costs
approach allowed Member States to grant State aid,
for a certain period of time, to electricity producers
to compensate for the losses incurred as a result of
liberalisation, on the ground that the aid was neces-
sary to achieve the liberalisation objective.

However, the differences between the Alkoa case
and the stranded costs scenario appeared too large
for a direct analogy to be applied. In the Akoa case,
it could not be concluded that the subsidised tariff
had a compensatory function or that it was neces-
sary to allow the achievement of liberalisation as in
the stranded costs approach. Even assuming that

(") A Virtual Power Plant programme involves the auction-
ing of virtual electricity generation capacity to alternative
power suppliers.

(") Commission Communication relating to the methodology
for analysing State aid linked to stranded costs, Commis-
sion letter SG (2001) D/290869, 6.8.2001.
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insufficient competition on the market could have
been one of the causes of high prices in Sardinia,
the tariff was granted only to Alcoa. It was also dif-
ficult to see why the tariff was necessary to achieve
the objective of a better functioning electricity mar-
ket in Sardinia.

The Commission also examined whether, in the
case at hand, there was a liberalisation problem that
could be effectively addressed through a remedy
such as the VPP.

The Commission did not rule out the possibility
that, in exceptional circumstances, a remedy fur-
thering market liberalisation could constitute a ba-
sis for the compatibility of a State aid measure. In
the Aloa case, however, the Commission came to
a negative conclusion after examining the nature of
the competition problem on the Sardinian electric-
ity market, the existence of any causal links between
that problem and the aid, and the effectiveness of
the VPP as a correcting instrument.

Firstly, as regards the nature of the problems in Sar-
dinia, the Commission noted that high prices in Sar-
dinia were caused by a combination of factors, most
of which were related to insularity rather than lib-
eralisation. The only discernible competition factor
was the duopoly situation, insofar as it might possibly
encourage the dominant operators to set high prices.

Secondly, the Commission assessed the existence of
a meaningful link between the market situation and
the Sardinian preferential tariffs (which benefited
Alcoa and, for a few months, three other compa-
nies ('?)). The Commission noted that the tariffs
had not been introduced to remedy the competition
problem identified in Sardinia: as conceded by Italy
itself, the objective of the tariffs was to align the elec-
tricity prices paid by the beneficiaries on prices pre-
vailing in other European countries. In other words,
the aid was granted for competitiveness reasons.

Thirdly, the extent to which the VPP was likely to
remedy the lack of effective competition in Sardinia
did not appear proportionate to the scale and inten-
sity of aid granted. The effects of the remedy on
the Sardinian market appeared to be too limited. The
remedy would have an impact only on the behaviour
of the dominant operators, but could not improve
interconnection or generation costs, nor lead to
a change in market structure at the generation level.

(" In 2004, Italy had extended the ‘Alcoa treatment’ to three
other energy-intensive undertakings, also located in Sar-
dinia. However, payments of aid to these three under-
takings lasted only a few months. After discontinuing
payments, Italy notified the tariffs to the Commission.
The assessment of these cases (Case C 38/b/2004 and
C 13/2000) is still ongoing.

Therefore, the Commission considered that the
VPP could not constitute a basis for the compat-
ibility of the Alcoa tariff.

The Commission also weighed up the argument that
the Alcoa tariff served the purpose of remedying
the alleged shortcomings of the electricity markets,
which had not yet delivered competitive prices, and
was necessary to prevent the relocation of the com-
pany outside Europe.

After noting that Alcoa was not at risk of relocat-
ing outside Europe, since it had recently carried out
new investments in Iceland ("), the Commission
made the general statement that the imperfect func-
tioning of electricity markets could not be consid-
ered a market failure. The notion of market failure
implies that a competitive market alone cannot de-
liver a socially optimal result, whereas the problem
referred to here is that the markets concerned are
not sufficiently competitive. The Commission un-
derlined that the solution could only lie in more —
and not less — competition, through the creation
of a genuinely integrated energy market. Therefore,
the Commission considered that, as a matter of
principle, ad hoc operating aid in the form of arti-
ficially low electricity tariffs for selected end-users
was not the appropriate instrument to remedy any
alleged imperfections of electricity markets.

As regards the objective of preventing the reloca-
tion of energy-intensive industries, the Commission
did not make general statements of principle, but
confirmed the negative stance it took in the Terni
decision (**), where the argument had also been
raised. In Terni, the Commission had noted that
there was no precedent in its earlier decisions or in
the case-law of the Community courts where such
an argument had been accepted as a justification for
the grant of State aid, and that there was no need
for the Commission to even consider this question
since the authorities had not provided any substan-
tiation for such an allegation. In particular, they had
not shown that the tariff was necessary and propoz-
tionate to prevent that risk.

On this basis, the Commission declared that the
Alcoa tariff was incompatible aid and ordered its
partial recovery.

5. Recovery

The recovery obligation was partially waived for Al-
coa’s Sardinian plant on the basis of the principle of
sound administration. The decision acknowledged
that the excessively long discussions on the possible
remedy proposal envisaged in the 2007 Commission’s

(") Which is part of the EEA.
() Reference in footnote 1; see paragraphs 144 and 145 of the
decision.
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letter might possibly have influenced the beneficiary’s
perception of the risk of recovery. In these circum-
stances, it was recognised that full recovery of the aid
for Sardinia would possibly have breached the prin-
ciple of sound administration. Therefore, the Com-
mission decided to waive recovery for the Sardinian
plant for the period subsequent to the 2007 letter.
Full recovery was imposed for the Veneto plant,
which was not covered by the letter. The amount to
be recovered is approximately € 295 million.

6. Alcoa’s challenge against the final
decision

Alcoa has challenged before the General Court the
Commission’s final negative decision of November
2009 (*9). The company requested interim measures
(suspension of the recovery order), alleging that it
would suffer serious and irreparable damage in the
event of recovery, because the parent company
would not provide any financial help and the Italian
plants would be irreversibly closed. The request for
interim measutes was rejected in July 2010 (*). The
General Court found, in particular, that the require-
ment of urgency was not met, since Alcoa belonged
to a multinational group which was legally able and

(®) Case T-177/2010, pending.
(") Decision of 9 July 2010 in Case T-177/2010 R.

tinancially capable of assisting its Italian subsidiary.
The Court also held that, according to the case-law,
the group’s alleged unwillingness to support its
subsidiary was irrelevant and in any event seemed
contradicted by facts. For example, during the in-
vestigation the group provided the Italian State with
a € 700 million parent company guarantee covering
the risk of recovery and recapitalised Alcoa. Moreo-
ver, there appeared to be no immediate threat of
closure of the Italian plants. Alcoa has appealed
the judgment on the interim measures before the
EC]J ('"). The case on substance is pending before
the General Court.

7. Conclusions

This is an important decision in policy terms be-
cause the Commission has confirmed for the sec-
ond time its refusal to authorise operating aid given
in the form of electricity price subsidies in favour
of energy-intensive industries based on the alleged
‘imperfect state of liberalisation’ of the EU electric-
ity market or the threat of relocation outside the
EU. State aid control aims generally to prevent this
type of aid, which is liable to generate subsidy races
between Member States.

(') Case C-446/10, pending.
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Speeches
From 1 May 2010 to 31 August 2010

This section lists recent speeches by the Commis-
sioner for Competition and Commission officials.

Full texts can be found on http://ec.europa.cu/
competition/speeches.

Documents marked with the reference
‘SPEECH/10/...° can also be found on
http://europa.cu/rapid

Joaquin Almunia,
Vice-President European Commission
responsible for Competition policy

SPEECH/10/736 - 07 July 2010
Competition in Digital Media and the Internet
University College London.

SPEECH/10/346 - 28 June 2010

Jornada conmemorativa del 30 aniversario del Con-
sejo de Seguridad Nuclear

Consejo de Seguridad Nuclear , Madrid

SPEECH/10/312 - 14 June 2010

Competition and Regulation: Micro-economic sup-
port for macro-economic recovery

London School of Economics, London

SPEECH/10/305 - 10 June 2010
New Transatlantic Trends in Competition Policy
Friends of Europe Brussels, Brussels

SPEECH/10/301 - 10 June 2010
State aid rules can help Europe exit crisis
Huropean State Aid Law Institute, Brussels

SPEECH/10/270 - 27 May 2010
New competition rules for the car sector

European Commission , Brussels

SPEECH/10/247 - 19 May 2010

First cartel decision under settlement procedure —
Introductory remarks

European Commission, Brussels

SPEECH/10/233 - 12 May 2010
Competition and consumers: the future of EU
competition policy

European Competition Day, Madrid.

SPEECH/10/214 - 05 May 2010

Introductory remarks to European Patliament on re-
view of Motor Vehicle Block Exemption Regulation

Buropean Parliament, Brussels.

By the Competition Directorate-General staff

09 June 2010

Alexander Italianer: Competition Policy in support of
the EU 2020 policy objectives

Vienna Competition Conference 2010, Vienna.

20 May 2010

Alexander Italianer: Priorities for Competition Policy
en

St Gallen International Competition Law Forum,
St. Gallen.

18 May 2010

Alexcander Italianer: Speech at the European Policy
Forum Roundtable

European Policy Forum Roundtable, London

Press releases and Memos
From 1 May 2010 to 31 August 2010

All texts are available from the Commission’s press
release database RAPID http://europa.cu/rapid

Enter the code (e.g. IP/10/14) in the ‘reference’ in-
put box on the research form to retrieve the text of
a press release. Languages available vary for differ-
ent press releases.

Antitrust

IP/10/1072 -26/08/2010

Commission opens formal probe into marine insur-
ance agreements

MEMO/10/359 - 03/08/2010

Commission confirms unannounced inspections in
polyurethane foam sector

IP/10/1009 - 26/07/2010

Commission sends Statement of Objections to Serv-
ier for providing misleading and incorrect informa-
tion

IP/10/1006 - 26/07/2010

Antitrust: Commission initiates formal investiga-
tions against IBM in two cases of suspected abuse
of dominant market position

IP/10/985 - 20/07/2010

Antitrust: European Commission fines animal feed
phosphates producers €175 647 000 for price-fixing
and market-sharing in first ‘hybrid’ cartel settlement
case
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IP/10/936 - 14/07/2010

British Airways, American Airlines and Iberia com-
mitments to ensure competition on transatlantic
passenger air transport markets made legally binding

MEMO/10/330 - 14/07/2010

British Airways, American Airlines and Iberia com-
mitments to ensure competition on transatlantic
passenger air transport markets made legally bind-
ing — frequently asked questions

IP/10/913 - 09/07/2010

car prices fell only slightly in 2009 whereas prices
for repairs and maintenance continued to rise de-
spite the crisis

IP/10/887 - 05/07/2010

Commission welcomes decrease of potentially
problematic patent settlements in EU pharma sector

MEMO/10/294 - 01/07/2010

Commission welcomes Court judgment in Astra-
Zeneca case

MEMO/10/290 - 30/06/2010

Commission action against cartels — Questions and
answers

MEMO/10/285 - 29/06/2010

Commission welcomes Court judgment in Alrosa /
De Beers diamond case

IP/10/790 - 23/06/2010

Commission fines 17 bathroom equipment manu-
facturers € 622 million in price fixing cartel

IP/10/788 - 23/06/2010

Commission re-adopts fine on Bolloré for participa-
tion in carbonless paper cartel

IP/10/691 - 04/06/2010

European Commission opens formal proceedings
against Suez Environnement for alleged breach of
a seal during an inspection

IP/10/655 - 02/06/2010

Commission opens an investigation into alleged re-
strictions of competition between Areva and Siemens

IP/10/627 - 28/05/2010

Commission opens proceedings against Czech J&T
Group for obstruction during inspection

MEMO/10/224 - 28/05/2010

Commission market tests Visa Hurope’s commit-
ments to cut Multilateral Interchange Fees (MIFs) for
debit cards transactions — frequently asked questions

IP/10/619 - 27/05/2010

Commission adopts revised competition rules for
motor vehicle distribution and repair

MEMO/10/217 - 27/05/2010

Commission adopts revised competition rules for
the motor vehicle sector: frequently asked questions

IP/10/586 - 19/05/2010

Commission fines DRAM producers € 331 million
for price cartel; reaches first settlement in a cartel
case

MEMO/10/201 - 19/05/2010

Commission adopts first cartel settlement decision —
questions & answers

MEMO/10/190 - 12/05/2010

Commission confirms unannounced inspections in
the sector of stretch film for agricultural use

IP/10/494 - 04/05/2010

E.ON’s commitments open up German gas market
to competitors

MEMO/10/164 - 04/05/2010

Commission’s commitment decision opens Ger-
man gas pipelines to competitors — frequently asked
questions

Merger control

IP/10/471 - 27 April 2010

Commission approves acquisition of Sociedad Gen-
eral de Aguas de Barcelona by Suez Environnement

IP/10/1081 - 31/08/2010

Commission clears civil and naval ship deal between
Abu Dhabi Mar and ThyssenKrupp Marine Systems

IP/10/1052 - 12/08/2010

Commission approves part of the merger between
Veolia and Transdev, and refers examination of the
merger’s impact in France and the Netherlands to
the respective national competition authorities

IP/10/1049 - 11/08/2010

Commission clears proposed acquisition of Arriva
by Deutsche Bahn, subject to conditions

IP/10/1043 - 09/08/2010

Commission approves the acquisition of joint con-
trol of Arnotts by Anglo Irish Bank and RBS

IP/10/1031 - 04/08/2010

Commission approves acquisition of Hypo Group
Alpe Adria by the Republic of Austria
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IP/10/1025 - 04/08/2010

Commission approves proposed acquisition of Spe-
rian by Honeywell

IP/10/1026 - 03/08/2010

Commission clears planned acquisition of Ratiop-
harm by Teva, subject to conditions

IP/10/1024 - 03/08/2010

Commission approves acquisition of Greenstar by
Montagu and Global Infrastructure Partners

IP/10/1017 - 30/07/2010

Commission opens in-depth investigation into pro-
posed merger between Olympic Air and Aegean
Airlines

IP/10/1010 - 27/07/2010

Commission approves merger between United Air
Lines and Continental Aitlines

IP/10/1007 - 26/07/2010

Commission clears Schlumberger’s proposed acqui-
sition of Smith

IP/10/992 - 20/07/2010
Commission approves SAP’s acquisition of Sybase

IP/10/983 - 20/07/2010

Commission allows Sky Italia to participate in allo-
cation of digital terrestrial TV frequencies, subject
to conditions

IP/10/965 - 19/07/2010

Commission clears Univar’s acquisition of Euro-
chem’s Belgian and Dutch activities, refers purchase
of business in France to French competition au-
thority

IP/10/947 - 14/07/2010

the Commission approves the acquisition of Giraud
by Geodis, a subsidiary of SNCF

IP/10/946 - 14/07/2010

Commission approves proposed acquisition of IMS
by Jacquet Metals

IP/10/938 - 14/07/2010

Commission approves merger between British Air-
ways and Iberia

IP/10/935 - 13/07/2010

Commission approves acquisition of NBC Univer-
sal by Comcast

IP/10/909 - 07/07/2010

Commission approves acquisition of Millipore by
Merck

IP/10/908 - 07/07/2010

Commission approves proposed acquisition of Priv-
ileg Rights by Whirlpool

IP/10/904 - 06/07/2010

Commission approves proposed acquisition of Vol-
vo cars by Geely and Daging

IP/10/889 - 06/07/2010

Commission approves acquisition of joint control
of Circulo by Bertelsmann and Planeta

MEMO/10/300 - 06/07/2010

Commission welcomes General Court rulings in
Ryanair case

IP/10/868 - 30/06/2010

Commission approves proposed acquisition of
parts of Polimeri Europa Benelux by Total Petro-
chemicals Feluy

IP/10/765 - 18/06/2010

Commission approves proposed acquisition of
Constantia Packaging by One Equity Partners

IP/10/757 - 18/06/2010

Commission approves acquisition of sole control of
Mitgas by RWE

IP/10/756 - 18/06/2010

Commission clears DFDS proposed acquisition of
Norfolk , subject to conditions

IP/10/755 - 18/06/2010

Commission clears ‘New Eurostar’ joint venture,
subject to conditions

IP/10/754 - 18/06/2010

Commission approves proposed acquisition of Sara
Lee Air Care by Procter & Gamble

IP/10/753 - 18/06/2010

Commission approves joint control of Air China
Cargo by Air China and Cathay Pacific

IP/10/751 - 17/06/2010

Commission approves acquisition of RBS Sempra
Commodities by JP Morgan

IP/10/640 - 31/05/2010

Commission opens in-depth investigation into Uni-
lever’s proposed takeover of Sara Lee Household
and Body Care Business

IP/10/600 - 21/05/2010

Commission approves joint venture between
TOTAL and ERG
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IP/10/599 - 21/05/2010

Concentrations: Commission authorises acquisition
of Vedici by the 3i investment group

IP/10/573 - 17/05/2010

Commission approves proposed acquisition of
NWR Energy by Dalkia Ceska republika

State aid control

IP/10/1066 - 24/08/2010

Commission extends the Slovenian bank liquidity
support scheme

IP/10/1053 - 17/08/2010

Commission approves Dutch recapitalisation of
AEGON

IP/10/1051 - 12/08/2010

Commission approves broadband scheme in Catalo-
nia, Xarxa Oberta

IP/10/1046 - 10/08/2010

Commission temporarily clears support for Anglo
Irish Bank

IP/10/1039 - 09/08/2010

Commission approves aid to compensate damages
caused in Poland by floods

IP/10/1032 - 05/08/2010

Commission authorises support package for Lithua-
nian financial institutions

IP/10/1030 - 04/08/2010

Commission closes formal investigation on state aid
to Polish company PZL Hydral

IP/10/997 - 23/07/2010

Commission clears extension of bank support
measures in Portugal and Spain

IP/10/984 - 20/07/2010

Commission proposes Council Regulation on State
aid to close uncompetitive coal mines

IP/10/980 - 20/07/2010

Commission approves modified Swedish scheme in
support of newspapers

IP/10/979 - 20/07/2010

Commission approves long-term funding mecha-
nism for France Télévisions

IP/10/978 - 20/07/2010

Commission approves new tax-based funding sys-
tem for Spanish public broadcaster RTVE

IP/10/977 - 20/07/2010

Commission opens in-depth investigation into aid
to French aeronautic suppliers

IP/10/976 - 20/07/2010

Commission maintains higher regional aid ceilings
for Hainaut (Belgium), Dytiki Makedonia and Ken-
triki Makedonia (Greece), and Basilicata (Italy)

IP/10/975 - 20/07/2010

Commission approves state aid for high speed inter-
net in Hstonia

IP/10/974 - 20/07/2010

Commission endorses investment aid to Silicio Solar
for production of solar wafers in Puertollano, Spain

IP/10/973 - 20/07/2010

Commission endorses €17 million aid to Solibro for
solar modules plant in Bitterfeld-Wolfen, Germany

IP/10/972 - 20/07/2010

Commission orders recovery of illegal state aid
from Banco Privado Portugués.

IP/10/954 - 15/07/2010

Commission approves restructuring plan of Bank
of Ireland

IP/10/900 - 06/07/2010

Commission authorises €28.7 million aid to Lieb-
herr for investment project in Mecklenburg-
Vorpommern

IP/10/899 - 06/07/2010
Commission approves UK pension scheme NEST

IP/10/898 - 06/07/2010

Commission authorises €3 million compensation for
supplementary pension liabilities of Finnish ship-
ping company Arctia Shipping Oy

IP/10/897 - 06/07/2010

Commission endorses €45 million aid to Deutsche
Solar AG for solar wafer plant

IP/10/866 - 30/06/2010

European Commission Statement on the Publica-
tion of the Final Report in the ‘Airbus” WTO case
IP/10/865 - 30/06/2010

Commission approves restructuring of Austrian
bank BAWAG

IP/10/864 - 30/06/2010

Commission clears extension of bank support meas-
ures in The Nethetlands, Slovenia, Greece and Poland.
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IP/10/855 - 29/06/2010

Commission approves Spanish restructuring aid for
Caja Castilla-LLa Mancha

IP/10/854 - 29/06/2010

Commission authorises extension of bank support
schemes in Ireland, Spain, Denmark and Hungary

MEMO/10/284 - 29/06/2010

Overview of national measures adopted as a re-
sponse to the financial/economic crisis

IP/10/839 - 25/06/2010
Commission extends Austrian and Latvian bank
support schemes

IP/10/787 - 23/06/2010

Commission opens in-depth investigation into aid
granted to SEA Handling

IP/10/786 - 23/06/2010
Commission approves €390 million aid for increase
of gas storage capacity in Poland

IP/10/774 - 22/06/2010

Commission prolongs temporary approval of aid to
German WestLB and to Austrian Hypo Alpe Adria
Group

IP/10/718 - 10/06/2010

Commission approves Latvian short-term export
credit insurance scheme

IP/10/715 - 10/06/2010

Commission consults stakeholders on the applica-
tion of State aid rules to Services of general eco-
nomic interest

IP/10/709 - 09/06/2010

Commission orders recovery of € 112 million aid
granted to Hungarian Oil and Gas Company MOL

IP/10/708 - 09/06/2010

Commission approves €16 million regional aid for
Fiat Powertrain investment project in Verrone, Italy

IP/10/658 - 02/06/2010

Commission temporarily approves recapitalisation
of EBS

IP/10/623 - 27/05/2010

latest Scoreboard shows reduced use of crisis sup-
port to banks

IP/10/617 - 26/05/2010

Commission concludes that Italian compensation
for interruptibility services in the electricity sector
in Sardinia and Sicily is not state aid

IP/10/616 - 26/05/2010

the Commission closes its investigation into an ar-
rangement between the Belgian tax authorities and
the Belgian company, UMICORE SA

IP/10/615 - 26/05/2010

Commission approves restructuring of SNCB’s
freight activities

IP/10/614 - 26/05/2010

Commission approves €10 million aid for Nuon’s
energy-saving CO, capture project in The Nether-
lands

IP/10/604 - 25/05/2010

Commission authorises temporary Finnish scheme
to grant limited amounts of aid of up to €15,000
to farmers

IP/10/592 - 20/05/2010

Commission approves restructuring of Belgian in-
surance company Ethias

IP/10/559 - 12/05/2010

Commission approves tax exemptions for Finnish
Real Estate Investment Trusts (REITSs)

IP/10/558 - 12/05/2010

Commission clears Swedish restructuring aid for
Carnegie Investment Bank

IP/10/557 - 12/05/2010

Commission opens in-depth inquiry into €20 mil-
lion capital injections into Elan of Slovenia
MEMO/10/179 - 12/05/2010

Overview of national measures adopted as a re-
sponse to the financial/economic ctisis

IP/10/529 - 05/05/2010

Commission requests France to comply with Court
judgment on recovery of incompatible tax exemp-
tions for takeover of ailing companies
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Electronic subscription service

It is possible to receive an email message when the
electronic version of the Competition Policy News-
letter is available, and also to be notified about the
availability of forthcoming articles before the
Newsletter is published.

Readers looking for information on cases and latest
updates in the competition policy area will also be
able to subscribe to:

the Competition weekly news summary, in-
cluding short summaries and links to press re-
leases on key developments on antitrust (includ-
ing cartels), merger control and State aid control,
selected speeches by the Commissioner for
competition and judgements from the European
Court of Justice,

the State Aid Weekly e-News, which features
information on new legislative texts and propos-
als, decisions of the European Commission and
the Courts of the European Union, information

on block exempted measures introduced by
Member States and other State aid-related docu-
ments and events

the Annual report on competition policy,
published in 22 languages

and other publications and announcements,
such as the report on car prices within the Euro-
pean Union, studies, reports and public consulta-
tions on draft legislation

How to subscribe to the competition
e-newsletters

Access the service on
http://ec.europa.cu/competition/publications

Electronic versions, order details for print versions
(when available) and a list of key publications can
be found on
http://ec.europa.cu/competition/publications/
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Information section

Competition cases covered in this issue

Page Featured article

3 COMP/38.589 Heat Stabilisers, COMP /39092 Bathroom Fittings, COMP/38. 344 Pres-stressed Steel,
COMP/38866 Animal Feed Phosphates

Antitrust
8 COMP/39.317 GDF and E.ON
17 C-441/07 P De Beers
23 COMP/39.596 BA/AA/IB, M.5747 IB/BA
Cartels
30 COMP/39092 Bathroom fittings and fixtures
33 COMP/39129 Power Tranformers

Merger control

36 M.5655 SNCF/1.CR/ Eurostar, M.5756 DFDS/ Norfolk

37 M.5865 Teva/Ratiopharm, M.5778 Novartis/ Alcon

38 M.5855 Deutsche Bahn/ Arriva, M.5803 Eurovia/ Tarmac

39 M.5814 Univar/ Enrochem, M.5741 CDC/ Veolia Environment/ Transdev/ Veolia Transport

40 M.5790 Lidl/ Plus Romania/ Plus Bulgaria

41 'T-342/04 Ryanair/ Aer Lingus, T-411/07 Ryanair
State aid

46 N 58/2009 UK Pension scheme NEST (UK)

47 C27/2009 Funding France Televisions (France), C38/2009 Funding RTV'E (Spain)

48 €33/2009 BPP (Portugal), NN 18/2010 Carnegie, NN 256/2009 Ethias (Belginm)

49 NN 61/2009 Ca Castilla-I.a Mancha (Spain), N 261/2010 BAWAG (Austria)

50 N 372/2009 AEGON (Netherlands), N 84/12010 Short-Term export credit insurance (Latvia),
N27/2010 Fiat Powertrain (Italy)

51 N 261/2009 Liebherr-MCCtex Rostock (Germany), N 641/2009 Solibro (Germany),
N 285/2009 Silico Solar (Spain)

52 N 190/2009 Nuon (Netherlands), C 1/2009 MOL (Hungary), N 726,/2009 SNCB (Belginm),
N 407/2009 Xarxa Oberta (Spain)

53 E 4/2008 Swedish press aid, N 131/2009 PI.Z Hydral

55 C38a/2004 Alcoa
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Free publications:
« via EU Bookshop (http://bookshop.europa.eu);
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