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The design of competition policy institutions for the 21st century — 
the experience of the European Commission and DG Competition (1)

by Philip LOWE (2)

I.  Introduction (�)  (�)
All competition policy and enforcement systems 
consist of essentially two components: the legal 
instruments (‘rules’) governing both substance, 
competences and procedure, and the adminis-
trative structures and processes through which 
the legal instruments are implemented. Each of 
these is necessary for the success of the system as 
a whole. Good rules remain a dead letter if there is 
no efficiently run organisation with the processes 
to implement them. Conversely an efficiently man-
aged authority cannot compensate for fundamen-
tal flaws in the rules which it is to implement.

The analysis and design of these components 
are also interdependent. The management of 
the processes within the organisation has to be 
adapted to the rules which it has to apply. And the 
rules must be shaped in a way that they can be 
implemented within the real world constraints to 
which the organisation is subject — such as lim-
ited resources.

Academic attention focuses mainly on the legal 
instruments and not so much on the organisa-
tional side. One reason for this is probably that 
competition policy and enforcement is still mainly 
a subject for lawyers. Another reason could be 
that it is not easy for outsiders to obtain detailed 
and comprehensive information about the inte-
rior workings of a competition authority. Finally, 
it is perhaps assumed that the management of a 
competition authority does not pose any different 
challenge than the management of other public 
or private institutions with a comparable mission 
and size.

Before starting I need to make a preliminary point 
that will be obvious to many, but which is none 
the less important. The competition authority in 
the European Union is not DG Competition, but 
the European Commission. The European Com-
mission is a collegiate institution composed of 
27 Commissioners from the 27 Member States of 

(1)	 This is an abridged version of an article to be published 
in Competition Policy in the EU: Fifty Years On from 
the Treaty of Rome. Editor: Professor Xavier Vives. 
Oxford University Press, Forthcoming 2009

(2)	 Director General of the Directorate-General for Compe-
tition at the European Commission. The views expressed 
are personal to the author and do not necessarily reflect 
those of the European Commission.

the European Union. It is this College of Commis-
sioners that, on a proposal of the Commissioner for 
Competition, adopts final decisions in individual 
competition cases as well as on policy documents 
such as guidelines and notices, and legislative pro-
posals to the Council. On the basis of a delegation 
of powers from the College (so-called empower-
ment), the Commissioner for Competition can 
herself directly adopt certain preparatory or inter-
mediary acts such as a Statement of Objections, 
as well as final decisions in less important cases, 
such as a merger dealt with under ‘simplified’ pro-
cedure. The decisions taken by the College and 
the Commissioner are prepared and implemented 
by one of the departments of the Commission, in 
the case of competition, the Directorate General 
for Competition, which currently has around 800 
staff.

I do not intend in the remaining sections of this 
article to give further attention to the classical 
institutional issue of the degree of independence 
of a competition authority, and in particular of 
the Commission as a competition authority. How-
ever some remarks on our general approach to 
this question may be useful.

The European Commission finds itself in a sub-
stantially different position to a national author-
ity. In the first place, its institutional independ-
ence should not be in question. As reflected in the 
EU treaties, its independence from national and 
political interests is fundamental to its mission of 
promoting the ‘common interest’ of the European 
Union as a whole.

Secondly, the Commission has delegated fully its 
powers to investigate a case, and manage the due 
process, to DG Competition. The Commissioner 
for Competition is in addition empowered to take 
decisions on cases and problems which raise no 
significant policy issue. These arrangements offer 
a solid guarantee of the integrity and impartial-
ity of investigations and their conclusions, while 
reserving all key decisions on cases and policy for 
the college of Commissioners as a whole.

Thirdly, a competition authority certainly needs to 
be independent and impartial. But it should not be 
isolated or uninformed. It needs to be fully aware 
of the market and regulatory environment around 
competition law enforcement. And it needs to be 
in a position to influence legislators and regula-
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tors, particularly when competition problems can 
be better addressed by new or amended regula-
tion. This only underlines the advantage for EU 
competition policy of having the work of the 
Competition Commissioner and DG Competition 
fully embedded within the Commission. Finally it 
is worth underlining again that the Commission 
as an institution, and not just DG Competition, 
retains the role of Europe’s competition author-
ity.

II.  �How to design a modern 
competition policy and enforcement 
system

Independently of whether we speak about merger 
control, antitrust or State aid control, a competi-
tion authority should ideally intervene at the right 
time, on the right markets, in relation to the right 
problems and with the correct remedies. At the 
same time, its intervention should be predictable, 
correct, and have a measurable positive impact.

In the real world, however, external constraints — 
resulting from limited resources and the insti-
tutional context — often disrupt this ideal. No 
competition authority has the resources to do all 
possible cases. Some form of prioritisation is nec-
essary.

Moreover, there are inevitable trade-offs, for 
example, there may be a need to resolve a com-
petition problem in a given market quickly to 
bring some form of anti-competitive conduct to 
an end. But there is obviously a parallel pressure 
to achieve correct (no error) outcomes in each and 
every case. Similarly, hard and fast per se rules 
provide a higher degree of predictability of out-
comes, but can lead to more type 1 or type 2 errors 
when compared to effects-based rules.

Against this background what should a modern 
competition authority try to achieve? I see several 
basic requirements:

(1) � Policy, rules and individual enforcement 
actions must be based on sound law, econom-
ics and market knowledge. Legally, enforce-
ment must be — and be seen to be — subject 
to the rule of law, due process requirements, 
and effective judicial control. As to econom-
ics, the long-term legitimacy of any competi-
tion enforcement system rests on the economic 
story which it tells in each case. Any competi-
tion enforcer should be able to explain why 
and how its enforcement actions contribute 
to the wider public interest, and in particular 
to consumer welfare, whether in the short or 
longer term. As regards market knowledge, 
the authority must have effective investiga-

tive powers to gather relevant data and to set 
priorities and focus its use of its legal instru-
ments accordingly.

(2) � The enforcement system must be designed in 
a way that guarantees coherence and predict-
ability for business: coherence ensures equal 
treatment. Predictability allows firms to plan 
for compliance. To achieve this, ex-ante rules 
and individual enforcement decisions should 
be based on a common methodology, clear 
and publicised enforcement objectives and an 
in-depth knowledge of how markets function. 
Again, there is a certain trade-off between 
predictability and the need to deal with each 
case on its merits. Based on empirical evi-
dence, some structures or conducts have 
almost always produced outcomes which are 
harmful to competition and to consumers. As 
a result it may be possible to establish some 
clear ex-ante rules which offer a high level of 
predictability. However, where past evidence 
is mixed, the most that can be done to provide 
a degree of predictability is to indicate what 
assessment methodology will be used. Usu-
ally, an effective enforcement system will be 
based on a mix of ex-ante (per se) rules and 
an analytical framework for a case-by-case 
effects-based analysis.

(3) � The system should allow the competition 
authority to concentrate its limited resources 
on specific priorities. The authority must be 
able to determine those priorities on the basis 
of the expected direct and indirect effects of 
its action. The system should make it possible 
to concentrate resources on the potentially 
most harmful conducts and on precedent-set-
ting cases. This depends crucially on knowl-
edge of markets and the capacity to focus 
on key issues without the need for repetitive 
indepth investigations on individual cases. 
 
Notification thresholds, block exemptions, de 
minimis rules and graduated decision-mak-
ing procedures must allow the authority to 
deal quickly, and with limited resources, with 
unimportant and simple cases.

(4) � As to the length of investigation procedures, 
any effective competition system must enable 
a public agency to take decisions in a time-
frame which is relevant to the problem it is 
supposed to remedy. Being well-informed 
on market developments before cases arise is 
again important here. Precedents must also 
be set at a moment when they still have the 
intended wider policy impact. This means that 
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procedural rules and internal best practices 
should ensure timely investigation and rapid 
internal decision making.

(5) � Last but certainly not least, enforcement must 
always go hand-in-hand with an effective 
communication of its benefits, for consumers 
and for business. Public intervention cannot 
depend on some abstract rule or unsubstan-
tiated theory of problems, but must explain 
why and how it contributes to the wider public 
interest.

III.  �Modernisation of the Legal 
instruments

Although the fundamentals of competition law 
set out in the Treaty of Rome have essentially 
remained the same for the past fifty years, the 
legal instruments implementing them have been 
continually reassessed and amended.

III.1.  Antitrust
The substantive antitrust rules have been progres-
sively reviewed in order to reflect developments in 
economic thinking, reduce the regulatory burden 
on companies and improve the speed and effi-
ciency of enforcement. In addition to legislative 
rules, the Commission has adopted various non-
regulatory documents such as notices and guide-
lines, explaining in more detail the policy of the 
Commission on a number of issues and interpret-
ing legislative antitrust rules.

On 1 May 2004, a new enforcement system for 
Articles 81 and 82 EC of the Treaty entered into 
force, abolishing the notification system and 
empowering national competition authorities and 
courts to participate fully in the application of 
Articles 81 and 82 EC. It also introduced new and 
more effective ways of addressing competition 
problems, such as the possibility for the Commis-
sion to make commitments binding on undertak-
ings, when such commitments meet the concerns 
expressed by the Commission in antitrust pro-
ceedings. Regulation 1/2003 also gave the Com-
mission wider investigative powers by expanding 
its inspection rights.

As a complement to Regulation 1/2003, the Com-
mission adopted the ‘modernisation package’ 
consisting of a new Regulation on details of its 
antitrust procedures and six Notices aimed at 
providing guidance on a range of issues. In par-
allel, the Commission increased the transpar-
ency of competition procedures and expressed 
its commitment to due process and the parties’ 
rights of defence. In 2001 it strengthened the role 
of the Hearing Officer by attaching it directly to 

the Competition Commissioner and by making 
its report available to the parties and publish-
ing it in the Official Journal of the EU. In 2005, 
it revised its rules for access to the Commission’s 
files by parties involved in its merger and antitrust 
cases by updating its previous notice from 1997. 
The revised Notice also increased procedural effi-
ciency by confirming that access to the file can be 
granted either electronically or on paper.

Evaluating procedural and substantive rules is, 
and should be, a permanent task.

For example, the Commission has earlier this year 
introduced a form of direct settlements for car-
tels through which companies that acknowledge 
their responsibility in a cartel infringement can 
benefit from a shorter administrative procedure 
and receive a reduction in the amount of fines. 
This settlement procedure opens up the prospect 
of more rapid prosecution of cartels and a more 
effective use of scarce enforcement resources.

Similarly, facilitating private enforcement would 
help ensure that those damaged by infringements 
of EC competition law can exercise their right to 
compensation, as well as adding to overall sanc-
tions and deterrence, as a complement to public 
enforcement. As a follow-up to its Green Paper of 
2005, the Commission published a White Paper 
on antitrust damages actions.

Finally, work is ongoing on the review of Article 
82 EC with the dual aim of strengthening the legal 
and economic underpinning of unilateral conduct 
cases as well as providing greater policy coherence 
and predictability.

III.2.  Merger control
The Merger Regulation, first adopted in 1989, 
created a one-stop shop where companies apply 
for regulatory clearance for mergers and acqui-
sitions above certain worldwide and European 
turnover thresholds. The recast Merger Regula-
tion, adopted in 2004, introduced some flexibility 
into the investigation timeframes, while retaining 
a much praised degree of predictability. It rein-
forced the ‘one-stop shop’ concept, and clarified 
the substantive test so that the Commission now 
has the power to investigate all types of harmful 
scenarios in a merger, from dominance by a single 
firm to coordinated and non-coordinated effects 
in oligopolistic markets

The 2004 Regulation also introduced a new 
streamlined referral system in order to put in place 
a more rational corrective mechanism of case 
allocation between the Commission and Member 
States. It ensured that the authority or authorities 
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best placed to carry out a particular merger inves-
tigation should deal with the case. Amendments 
to the referral system have been complemented by 
a new Notice on the principles, criteria and meth-
odology upon which referral decisions should be 
based.

Furthermore, a set of best practices were adopted 
on the conduct of merger investigations to pro-
vide guidance for interested parties on the day-
to-day conduct of EC merger control proceedings. 
These best practices were designed to streamline 
and make more transparent the investigation and 
decision-making process, ranging from issues of 
economic indicators to rights of the defence.

The 2004 Merger Regulation was complemented 
by Guidelines on the assessment of horizontal 
mergers. These Guidelines set out the analytical 
approach the Commission takes in assessing the 
likely competitive impact of mergers and reflect 
the re-wording of the substantive test for the com-
petitive assessment of mergers in the 2004 Merger 
Regulation. The objective was to provide guidance 
to companies and the legal community alike as to 
which mergers may be challenged.

In addition, with the aim of providing guidance to 
undertakings, a 2001 Notice on remedies describes 
the main types of commitments that have been 
accepted by the Commission, the specific require-
ments which proposals of commitments need to 
fulfil in both phases of the procedure, and the 
main requirements for the implementation of 
commitments. A revised Remedies Notice has 
been adopted recently that adapts the 2001 Notice 
in the light of an extensive study undertaken by 
the Commission into the implementation and 
effectiveness of remedies, recent judgments of the 
European Courts and the 2004 Merger Regula-
tion.

In 2007 the Commission also approved Guide-
lines for the assessment of mergers between com-
panies that are in a so-called vertical or conglom-
erate relationship. The Guidelines provide exam-
ples, based on established economic principles, 
of where vertical and conglomerate mergers may 
significantly impede effective competition in the 
markets concerned, but also provide ‘safe har-
bours’, in terms of market share and concentra-
tion levels below which competition concerns are 
unlikely to be identified.

III.3.  State aid control
Following reforms of legal and interpretative 
instruments in the field of antitrust and mergers, 
the Commission engaged in the first comprehen-
sive modernisation of both substantive and proce-
dural rules in the area of State aid control. The State 

Aid Action Plan (SAAP), launched in 2005, aims 
at an increased efficiency of State aid control. It is 
based on four guiding principles: i) less and better 
targeted State aid, ii) a refined economic approach, 
iii) more effective procedures, better enforcement, 
higher predictability and enhanced transparency 
and iv) shared responsibility between the Com-
mission and Member States.

Since 2005 a number of legislative and interpre-
tative instruments have been adopted that reflect 
the new approach to State aid policy, including a 
package on Services of General Economic Inter-
est, guidelines for Regional aid, Risk Capital, 
R&D, Innovation aid short-term export-credit 
insurance.

A General Block Exemption Regulation has been 
adopted with the aim to simplify and consolidate 
into one text five existing block exemptions for aid 
to SMEs, research and development aid in favour 
of SMEs, aid for employment, training aid and 
regional aid. The new Regulation also allows the 
block exemption of three new types of aid: envi-
ronmental aid, aid in the form of risk capital and 
R&D aid also in favour of large enterprises. This 
comprehensive review of the substantive rules 
will be accompanied by improvements in the way 
the Commission deals with the State aid notifica-
tion procedures. Procedural reforms should aim 
at shortening procedures, improving transpar-
ency, ensuring that State aid is duly notified or 
recovered if implemented illegally and improving 
administrative efficiency, among others, by allow-
ing an easier collection of relevant sectoral infor-
mation.

IV.  �Resource and change management 
inside DG Competition

In parallel to the reforms of the legal instruments, 
over the last years DG Competition has changed 
its mission, internal structures and processes to 
align it more closely with the requirements of a 
modern framework for competition policy.

IV.1.  Past culture and traditions
For the years up to around 2000, the mission of DG 
Competition was essentially defined as ‘promot-
ing competition, thereby promoting an efficient 
allocation of resources’. Enforcement was neces-
sarily reactive, as it was driven largely by notifi-
cations and complaints. This was also reflected in 
the internal structures and processes of the DG.

Work was focused on the development of the vari-
ous legal instruments, with lower priority given to 
economic analysis and market knowledge. With 
the exception of the Merger Task Force, resources 
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were mostly allocated on a unit by unit basis 
within each directorate, often resulting in ring-
fencing of staff within the boundaries of both the 
legal instrument and the market sector concerned. 
There were very few examples of a case-handler in 
the telecoms antitrust unit working on either a tel-
ecoms merger case, or a media antitrust case.

In addition, there was limited priority-setting or 
planning of cases and other initiatives. Negative 
priorities — Drucker’s ‘posteriorities’ — were 
almost non-existent. Without positive and nega-
tive priorities, it was difficult to deploy resources 
effectively. This led to some very lengthy anti-trust 
and State aid investigations which stretched out 
well after the moment at which the final decision 
on the case would have had most impact.

DG Competition also had a reputation for a rather 
inward-looking culture vis-à-vis the rest of the 
Commission and national competition authorities. 
Although a high value was placed on professional-
ism, intellectual rigour and integrity, there was at 
least a perceived tendency towards a monopoly of 
the truth in external relationships. The DG rarely 
involved itself in an analysis of competition issues 
in the work of other Commission departments.

Around 2002 there were signs that the platform on 
which DG Competition was operating needed to 
be stabilised. A series of merger prohibitions were 
reversed by the Court of First Instance for inad-
equate legal reasoning and economic analysis by 
the Commission and procedural errors. Outside 
criticism targeted the DG’s formalistic approach, 
as well as the lack of transparency and long delays 
in State aid control.

IV.2.  Change management

There are a number of general success parameters 
that are key to managing change effectively in 
any organization such as DG Competition (be it a 
public body or a private undertaking).

Most importantly, there is the need to establish 
objectives. The role, mission and core values of 
the organization need to be clearly defined. Com-
petition authorities should not shy away from 
regularly re-assessing their role as a public insti-
tution and from redefining their mission in light 
of changes to the environment. Debate about 
the mission also helps to devise a clear strategy. 
Multi-annual forward looking strategic planning 
is essential to the success of the organization and 
the system as a whole. The strategy, in turn, should 
translate into operational objectives together with 
planning and monitoring of results to be achieved. 
Strategic goals have to be broken down into opera-

tional objectives that can be planned in advance, 
monitored during their execution, and evaluated 
afterwards.

Secondly the organizational structure should tar-
get resources towards these objectives. Such struc-
ture should reflect the core values of the organi-
zation and help mobilize resources to achieve the 
objectives.

Thirdly the organization needs people with the 
right skills and experience. The biggest asset of a 
competition policy institution is its staff. An effi-
cient management and development of people is 
fundamental.

Fourthly, an organizational culture must be cre-
ated which promotes values crucial to the suc-
cess of the organization such as ethical standards, 
integrity, intellectual rigour, objectivity, public- 
and client-service culture, and results-orienta-
tion.

Finally, within every organizational structure there 
is a need to establish the right processes which 
help make things happen. These can include, for 
example, decision-making procedures, ‘liturgies’ 
of meetings or IT systems.

IV.3.  Defining objectives

IV.3.1. � A new mission: making markets work 
better

If competition policy is to make a significant 
contribution to a policy of sustainable economic 
growth, a narrow law enforcement and instru-
ment-based approach which focuses only on the 
preservation of existing competition is not suffi-
cient.

Competition policy must therefore act on a number 
of fronts at the same time. First, it must enforce 
competition law whenever there are harmful 
effects on Europe’s citizens or businesses. But sec-
ond, it must also ensure that the regulatory envi-
ronment fosters competitive markets. It needs to 
screen proposed and existing legislation. Thirdly, 
it must help shape global economic governance 
through promoting the convergence of substan-
tive competition rules, strengthening cooperation 
with other jurisdictions and promoting a shift of 
emphasis from trade regulation to competition 
regulation in the WTO. Finally, it must develop 
a competition culture in the society in which it 
operates. This is in itself one of the principal ele-
ments which can guarantee the competitiveness 
of an economy in the longer term.

Ultimately competition policy must make mar-
kets work better for consumer and businesses in 
Europe.
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IV.3.2.  Consumer and social welfare objectives

Competition policy institutions must also make 
clear, in economic terms, whose interest they are 
there to protect.

In the Commission’s view, the ultimate objec-
tive of its intervention in the area of antitrust and 
merger control should be the promotion of con-
sumer welfare. Under EU antitrust and merger 
control the aim is to ensure that consumers are 
not harmed by anti-competitive agreements, 
exclusionary and exploitative conduct by one 
or more dominant undertakings, or by mergers 
that significantly impede effective competition. 
A good example is the Commission’s prohibition 
decision in the Ryanair/Aer Lingus merger case, 
which prevented a reduction in choice and, most 
likely, higher prices for more than 14 million EU 
passengers using one of the 35 routes operated by 
both parties.

However, a consumer welfare standard cannot be 
transposed directly to the world of State aid. In 
fact, beyond any justification it may have in terms 
of allocative efficiency, State aid can be justified 
on the basis of non-economic grounds such as 
reducing social disparities which consumer wel-
fare does not measure. Whether the rationale for 
State aid is efficiency or equity, the correct welfare 
standard for State aid policy — expressed in eco-
nomic terms — would seem to be the social wel-
fare of the European Union, which is equivalent 
to the notion of common interest found in Article 
87(3) of the Treaty.

The concept of consumer welfare should also be 
interpreted dynamically in the sense of the effects 
of any structure or conduct on price, choice, quality 
and innovation in the short and long term. Some-
times these effects are immediate and measurable. 
However, often the effects are difficult to quantify 
and the only way to protect consumer welfare in 
the longer term is by safeguarding the process or 
dynamic of competition on the markets. In this 
sense, there is convergence between the German 
and Anglo-Saxon antitrust traditions.

Most theories of harm do not require sophisti-
cated econometric or simulation modelling. Usu-
ally the economic ‘story’ behind a case is simple 
to explain and simple to test against the evidence 
drawn from a market investigation. It is also 
sometimes impossible to carry out indepth anal-
ysis within the confines of the legal deadlines of 
a merger investigation. However, in some cases, 
detailed econometric tests have been applied with 
success.

IV.3.3. � A more economic and effects-based 
approach

Following the legislative and policy changes 
described in more detail above, the Commis-
sion now uses an ‘effects-based approach’ both 
in merger control and in antitrust, which focuses 
on the actual and likely effects on consumer wel-
fare. This means that a framework is needed to 
establish a theory of consumer harm, and this 
framework should also come up with hypotheses 
which can be tested. For example in the Oracle/
PeopleSoft merger case in 2004, we examined with 
econometrics the extent to which Oracle’s bidding 
behaviour was affected by the specific identity of 
the rival bidders in the final rounds of a given bid-
ding contest.

In line with the State aid Action Plan, the Com-
mission is also moving towards a more economic 
approach in State aid policy. Assessing the com-
patibility of State aid is fundamentally about bal-
ancing the negative effects of aid on competition 
and trade with its positive effects in terms of the 
‘common interest’. However, economic analysis in 
State aid cases is more challenging than in anti-
trust and mergers: first it is not just concerned 
with competition between firms, but also with 
negative effects of an aid on trade within the EU 
Single Market, or location decisions and secondly 
equity considerations (jobs, benefits for the envi-
ronment) need to be balanced against efficiency 
considerations.

IV.3.4. � Focusing limited resources on the most 
harmful practices in key sectors

The objective of making markets work better 
requires, in the first place, carefully selected pri-
ority sectors. DG Competition’s action therefore 
focuses on sectors that are key for the function-
ing of the internal market and for the Lisbon 
agenda for growth and jobs. For example, public 
monopolies established to provide telecommuni-
cations, post, energy and transport services have 
not always proved efficient and able to satisfy 
consumers’ needs in the best possible way. Gradu-
ally opening up these markets to competition and 
making sure that they remain open not only allows 
consumers to benefit from new, cheaper and more 
efficient services but also reduces significant input 
costs for companies. The Commission’s antitrust 
decisions against Deutsche Telecom and Wanadoo 
in 2003, against Telefónica in 2007 and its ongoing 
investigations following the sector inquiry into 
the gas and electricity sector are but a few exam-
ples of this focus.

The more harmful anti-competitive practices for 
the European economy and consumers are, the 
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greater the need there is for competition policy to 
intervene. As cartels are clearly the most harm-
ful restrictions of competition, high priority is 
given to the prevention and deterrence of cartels, 
as evidenced by the imposition of fines in excess 
of €3.3 billion in 2007. Similarly, abuses of domi-
nant position with a clear negative effect on con-
sumer welfare must remain in the spotlight of 
enforcement. Finally, erecting barriers to market 
entry through special or exclusive rights, grant-
ing distortive State aid or restricting take-overs of 
national companies often result in serious restric-
tions of the competitive process and therefore also 
warrant priority.

There may also be alternative ways or remedying 
a market failure. Proper priority setting should be 
based on a ‘competition obstacle’ approach. This 
approach is based on identifying the main com-
petition problems in a sector and subsequently 
selecting the most effective instrument(s) to 
tackle those problems. These instruments may be 
i) competition enforcement by the Commission, 
by national competition authorities or by both, ii) 
the adoption, modification or abolition of legisla-
tion at the Community level, at the national level 
or at both levels, iii) action by a sectoral regulator, 
iv) self-regulation by the industry or v) a combina-
tion of these. The way the Commission has been 
challenging unjustified public obstacles to takeo-
vers, for example in the E.On/Endesa case, jointly 
through its competition and internal market rules 
is a good example of this ‘competition obstacle’ 
approach.

IV.4.  Reforming the structures

IV.4.1. � Two major reorganizations of DG 
Competition in 2003 and 2007

Against this background of the progressive reo-
rientation of EU competition policy, there have 
been two major reorganizations of the structure 
of DG Competition, complemented by a number 
of other incremental changes in between.

In 2003/2004 we created for the first time a matrix 
structure by integrating Merger Units with anti-
trust units in directorates dedicated to enforcement 
action in key sectors of the EU economy such as 
energy, telecoms, transport, financial services and 
information technology. The 2007 reorganisation 
goes one step further and integrates State aid units 
with antitrust and merger teams in five ‘market 
and cases’ directorates.

The advantages of this more sectoral organization 
are evident. It pools and increases market knowl-
edge so that investigations are more informed and 
effective. It allows for more flexible use of staff 

across the policy instruments (antitrust, merg-
ers, State aids) and helps spread best practices. 
It establishes closer links between competition 
policy and other EU sectoral policies and allows 
for more effective competition advocacy. It also 
makes sector enquiries easier to organise and 
run. Finally it helps the dialogue with other DGs 
within the Commission and with national com-
petition authorities and national regulators both 
within and outside the EU.

On the other hand, there are areas where mar-
ket knowledge is not as important as instrument 
knowledge and where therefore an instrument 
based organization is more effective. The Car-
tel Directorate, created in 2005 and specifically 
dedicated to the enforcement and development of 
competition policy in relation to cartels, remains 
instrument based. This structure brings economies 
of scale and consolidates the Commission’s cartel 
expertise in one directorate. Similarly, the content 
and procedures of horizontal state aid work, such 
as regional aid or aid for R&D&I, are more dif-
ficult to integrate into sectoral directorates and 
warrant an instrument-based directorate.

IV.4.2. � Creation of a Chief Competition 
Economist function

In line with the objective of strengthening the 
economic assessment of cases and new policy ini-
tiatives, a Chief Competition Economist function 
was created in 2003. The Chief Competition Econ-
omist reports directly to the Director General and 
is assisted by a team of 20 PhD economists. First 
of all he provides guidance on the economic meth-
odology in competition investigations. Secondly, 
he also gives guidance in individual competition 
cases from their early stages. Thirdly, he pro-
vides detailed guidance in key competition cases 
involving complex economic issues, in particular 
those requiring sophisticated quantitative analy-
sis. Fourthly, he contributes to the development of 
general policy instruments.

In addition, the creation of the Chief Competition 
Economist function has contributed to the wider 
dissemination of economic expertise in DG Com-
petition. He acts as a focus for economic debate 
within DG Competition, in liaison with other 
Commission services and in association with the 
academic world. Members of his team organise 
training sessions on economic issues and give 
advice on studies of a general economic nature, as 
well as on market monitoring.

IV.4.3.  Project-based allocation of resources

Setting priorities has no meaning unless priori-
ties determine the use of scarce staff resources. 
Resources need to be flexibly allocated to cases 
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or other projects. But the Commission’s adminis-
trative structure (Directorate General composed 
of directorates which are themselves composed 
of units) can create rigidities. So it has become 
standard practice in DG Competition to allow for 
‘décloisonnement’ of staff to be assigned to any 
priority project with a ‘case manager’, reporting 
directly to a Director, who may come from any 
unit within a directorate. In addition, case teams 
can be created by bringing together staff from dif-
ferent directorates but who are skilled in antitrust 
merger or state aid investigations. It is also becom-
ing general practice to assign to a case team a sec-
retary who is specialized in the type of investiga-
tion concerned (mergers, antitrust or State aids), 
who is given overall responsibility for the case’s 
administrative aspects of the case.

So project-based resource allocation is used both 
within a Directorate (each member of the Cartel 
Directorate can work for different case-managers 
under the single authority of a Director) and across 
Directorates (a member of a merger unit can work 
with colleagues from a merger unit from another 
Directorate within the ‘Merger Network’). This 
project-based approach is applied not only for 
case work, but also for policy projects requiring 
the participation of staff having different sector- 
or instrument-specific expertise.

IV.5.  Reforming the processes

IV.5.1. � Introducing a two-stage procedure 
in antitrust

Following the entry into force of Regulation 
1/2003 and as a part of the efforts to streamline 
and increase the efficiency of the working meth-
ods in the field of antitrust, in 2005 we introduced 
a two-stage procedure. The goal of this proce-
dure is to allow the Commission to discriminate 
quickly and effectively between those few cases 
that deserve an in-depth investigation and to 
which resources should be allocated and the other 
cases that are not a priority and that should be 
closed as soon as possible and with the least use of 
resources. The procedure is also designed to prop-
erly plan investigations in order to achieve results 
within specific target deadlines.

As a result, all antitrust cases now start with a 
first-phase investigation of usually no more than 
4 months, after which a decision is taken as to 
the theory of harm identified and whether there 
are reasons to regard the case as a priority for the 
Commission. If the case is considered a priority, 
in principle a Commission decision to initiate 
proceedings is adopted and an in-depth investiga-
tion is carried out.

The theory of harm on which an eventual investi-
gation is based must be robust and there must be 
prima facie, facts-based indications of the alleged 
infringement. This solid foundation reduces the 
risk of subsequent delays in the procedure.

The criteria on the basis of which it is decided 
whether there are sufficient grounds to carry out 
an in-depth investigation include, among oth-
ers, the extent and likelihood of consumer harm, 
the strategic nature of the policy area or the sec-
tor concerned, the significance of the impact on 
the functioning of competition in the internal 
market, the extent or complexity of the investiga-
tion required, the possibility for bringing the case 
before a national court in a Member State and 
whether the potential infringement investigated 
has terminated or is still ongoing.

IV.5.2.  Focus on investigative techniques
Given the increased focus on effects, investigations 
are becoming more fact-intensive and case files 
are growing bigger. This requires new approaches 
and skills in the handling of antitrust, merger and 
State aid cases. DG Competition is constantly try-
ing to improve its practices in collecting evidence 
and presenting facts in decisions.

Efficient investigative techniques (i.e. how to best 
gather reliable evidence) are essential for the suc-
cess of any antitrust procedures. bettering order 
to focus investigations and reduce case handling 
time, we try to plan the details of the investigation 
at an early stage of the proceedings, i.e. i) the qual-
ity and quantity of evidence needed to prove the 
case, ii) the identification of possible sources where 
the evidence is located, and iii) the resources to be 
assigned to this task.

Best practices in drafting (i.e. how to best present 
evidence to construct a sound decision) are another 
important tool. In order to discharge the burden 
of proof imposed on the Commission, case teams 
must thoroughly and accurately incorporate the 
results of the investigation into the final decision, 
demonstrating that the standards of proof are 
met. The final decision must address all the rel-
evant issues the Commission investigated during 
the proceedings, incorporate all the relevant evi-
dence gathered during the investigation, and lay 
down the reasoning of the Commission in a clear 
and consistent fashion.

IV.5.3.  Organising Peer Review Panels
In order to ensure the quality of its interventions, 
DG Competition applies a particular form of scru-
tiny for major antitrust, merger or State aid cases, 
from their factual basis through the legal reason-
ing to economic analysis. It consists of organiz-



Number 3 — 2008	�

Competition Policy Newsletter
A

R
T

IC
LE

S

ing a Peer Review Panel at key points during the 
investigation, e.g. after the sending of the State-
ment of Objections and the hearing, where a peer 
review team looks at all aspects of a case with a 
‘fresh pair of eyes’.

The primary objective of this exercise is to provide 
assistance to the case team in particularly complex 
cases with a view to ensuring that the foundations 
of the case are robust. The Peer Review Panel may 
identify areas where further work is necessary to 
sustain an objection and how this might be car-
ried out.

IV.5.4. � Advocacy and competition 
screening of legislative proposals by 
other Commission departments

As a result of internal advocacy and communica-
tion efforts competition policy and our objective 
of making markets work better for the benefits of 
consumers and businesses play an increasing role 
in Commission overall economic policy.

A competition test was included in the Commis-
sion’s revised Impact Assessment Guidelines of 
2005. All legislative and policy initiatives included 
in the Commission’s annual work program must 
pass this test.

The basic ‘competition test’ applied in the context 
of competition policy screening involves asking 
two fundamental questions at the outset. First: 
what restrictions of competition may directly or 
indirectly result from the proposal (does it place 
restrictions on market entry, does it affect busi-
ness conduct, etc.)? Second: are less restrictive 
means available to achieve the policy objective in 
question? This screening exercise may result in 
the choice of less restrictive regulatory or market-
based methods to achieve certain policy objec-
tives, thereby helps avoid unnecessary or dispro-
portionate restrictions of competition.

V.  Current management challenges

V.1.  Measuring performance and impact
It is impossible to know whether objectives are cor-
rectly set, whether the institutional structures and 
processes are well defined and ultimately whether 
the actions of a competition authority produce the 
desired outcome if the performance of the institu-
tion is not measured in one way or another.

Working back from the overall objective of mak-
ing markets work better for the benefit of consum-
ers and business, we intend to use for the meas-
urement of our performance the following three 
performance dimensions:

Productivity: this dimension tries to measure the 
efficiency of the organisation; it indicates whether 
we are successful in coping with the incoming 
workload, in minimising inputs and in maxim-
ising output. For that purpose we compare on a 
regular basis on the one hand workload (incom-
ing cases) and inputs (resources,…) with, on the 
other hand, outputs (decisions, texts adopted,…)

Quality: for a competition enforcer such as DG 
COMP to achieve its public interest objectives, 
the quality of its output is arguably at least as 
important as productivity. There are different sub-
dimensions to that. We look at (a) the legal and 
economic soundness of our enforcement, (b) the 
timeliness of our procedures, (c) compliance with 
due process, and (d) how well we communicate on 
our enforcement.

Impact: in order to really know whether we 
achieve our ultimate objective of making markets 
work better, we need to measure the impact of our 
decisions on those markets. For that purpose we 
intend to distinguish between the measurement 
of the direct impact of our action on markets and 
on the different stakeholders (consumers, com-
petitors…) and of the indirect effects (precedent 
effect, deterrence …).

As a first step, a Unit dedicated to the ex post eval-
uation of DG Competition’s enforcement activity 
was set up in 2007 as a part of the Policy and Strat-
egy Directorate of DG Competition.

V.2. � Demonstrating the added value to 
citizens

Closely linked with measuring performance is 
the challenge of demonstrating the added value 
of competition policy to ordinary people. It is not 
sufficient to know what the impact of competition 
policy action is: the benefits need to be communi-
cated effectively.

We have recognized that communication is core 
business. Communicating effectively about our 
work has a preventive effect. We can explain the 
law and highlight the penalties for not respecting 
the law. In addition, explaining what DG Compe-
tition, entrusted with public resources and pow-
ers, does, ensures its accountability. Communica-
tion is also about good policy making. Through 
dialogue, DG Competition can learn to re-evalu-
ate the things it is communicating about. Finally, 
external communication on concrete actions of 
competition policy can demonstrate a Europe of 
results.
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These simple principles are the core of our proac-
tive communication strategy for which we have 
also recently created a dedicated Communica-
tions Policy unit.

V.3.  Resources

V.3.1.  The COMP 2010 project

In 2006 Commissioner Kroes and I set up an 
internal working group to take stock of where the 
Commission’s competition policy, as well as DG 
Competition’s organization and resources stand 
now, and where they should go in the medium 
term, i.e. until 2010. The working group produced 
a report which (i) provided the Commissioner and 
the management of the DG with a detailed picture 
of current work and output, (ii) identified relevant 
trends for the next years, (iii) determined the 
likely impact of those trends on work and output 
and (iv) discussed options how the challenges can 
be addressed.

The working group found that the enforcement 
architecture and internal organization stemming 
from the 2003 and 2007 reforms produce reason-
ably good results in terms of focusing resources 
where DG Competition can bring the greatest 
added value.

However, based on the analysis of expected trends 
that influence competition policy and on com-
parisons with other competition agencies, it iden-
tified a resource gap between what DG Compe-
tition should, and will have to, do in the future 
and what it is able to do on the basis of its current 
resources.

One of the main findings is that DG Competi-
tion is understaffed when compared to other 
competition authorities, such as the US Depart-
ment of Justice and Fair Trade Commission or 
the Japan Fair Trade Commission. The under-
staffing is even more evident if account is taken 
of DG Competition’s responsibility for State aid 
issues.
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V.3.2.  Human Resource Strategy

The issue of resources is not only about mechani-
cally increasing staff numbers. It is more and more 
challenging to attract, improve and keep talent.

DG Competition is focusing on very specific staff, 
i.e. lawyers specializing in competition law and 
economists specializing in industrial organisa-
tion. For both of these categories, DG Compe-
tition is competing on the labour market with 
law firms and economic consultancies which are 
offering salary packages much higher than the 
Commission can do. Organising Commission 
competitions for higher entry level grades could 
somewhat reduce this salary gap, at least during 
the first years of the career. Organising Commis-
sion competitions specifically addressed to candi-
dates having the right profile (i.e. not lawyers or 
economists in general, but having a specific com-
petition background) could also improve recruit-
ment. Accelerating recruitment procedures is a 
further challenge.

It is essential to ensure that staff recruited contin-
ues to have the skills and competences required to 
meet DG Competition’s quality standards. This is 
guaranteed by a training programme adapted to 
real needs. Knowledge areas that are strategically 
relevant for DG Competition and hence should 
be the focus of training programmes are law and 
procedures, economics and accountancy, secto-
ral knowledge, investigative techniques, drafting, 
communication, languages and IT. The process of 
training, the internal training offers of DG Com-
petition and the use of external resources must 
continue to be improved.

Finally, keeping talent is only possible through a 
transparent and motivating career development 
system. Within the constraints of Commission-
wide staff regulations, we currently plan to intro-
duce additional systems of recognition of exper-
tise (through, for example, job titles for experi-
enced case handlers and assistants), to activate a 

Career Guidance Function within DG Competi-
tion to give factual information to staff on career 
opportunities and to facilitate the identification 
and building of career paths. It is particularly 
challenging to find a correct balance between pro-
moting staff mobility to sustain motivation and 
the needs of DG Competition to guarantee the 
stability and continuity of its activities.

V.3.3.  Managing knowledge better

One of the key assets of DG Competition is its 
accumulated knowledge of the markets as well as 
its expertise in applying the legal instruments at 
its disposal. Managing knowledge, so as to keep it 
up to date and accessible to all those who need it, 
is a major challenge for the DG. This will be of key 
importance if DG Competition is to better con-
tribute its market knowledge to policies developed 
in other DGs within the Commission.

The organizational structure which has been 
described earlier is instrumental in fostering 
exchange of knowledge between colleagues. How-
ever, further action will be required to improve 
the management of in-house knowledge through 
updating the existing document management sys-
tems and case management applications.

VI.  Conclusion

The growing number of competition policy insti-
tutions in the world reflects the need for public 
institutions to safeguard and promote competi-
tion in an economy that is becoming increasingly 
global. In order to fulfil their role effectively these 
institutions must constantly assess and re-assess 
their mission, objectives, structures, processes 
and performance. It is only through realising and 
adapting to changes in their environment and 
through carrying out the corresponding improve-
ments that their competences, powers, budget and 
ultimately existence can be justified before a wider 
public.
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The General Block Exemption Regulation (GBER): 
bigger, simpler and more economic

Harold NYSSENS (1)

1.  Introduction (�)
One of the main objectives of the reform of state 
aid policy, as set out in the ‘State Aid Action Plan’ 
(SAAP) adopted by the Commission in 2005 (�), 
is to create a simple, user-friendly and coherent 
set of legislative rules applying to those types of 
aid which can be considered as passing the com-
patibility test outlined in Article 87(3) of the EC 
Treaty. With this in view, the Commission has 
in the last two years adopted a series of guide-
lines and frameworks setting out the principles 
and precise criteria which it applies when assess-
ing, upon notification, aid measures proposed 
by Member States: most notably the regional aid 
guidelines (�), the R&D&I framework (2006) (�), 
the risk capital guidelines (2006) (�) and the envi-
ronmental guidelines (2008) (�). As part of the 
SAAP exercise, the Commission also announced 
that in order to enhance readability and allow for 
better prioritisation of cases within the Commis-
sion, it would simplify the existing block exemp-
tion regulations (BERs) (�) and consolidate them 
into a single instrument: the general block exemp-
tion regulation (GBER) (�).

BERs are Commission regulations providing that 
all state aid measures fulfilling the applicable 
substantive and procedural conditions are both 
considered as compatible with Article 87(3) EC 
Treaty and exempted from the prior notification 
obligation laid down in Article 88(3) of the Treaty. 
Such BERs consequently reduce the administra-

(1)	 Directorate-General for Competition, unit H-4. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the author.

(2)	 See http://ec.europa.eu/comm/competition/state_aid/
reform/reform.html. 

(3)	 Guidelines on national regional aid for 2007-2013, OJ C 
54, 4.3.2006, p. 13.

(4)	 Community framework for state aid for research and 
development and innovation, OJ C 323, 30.12.2006, 
p. 1. 

(5)	 Community guidelines on state aid to promote risk capi-
tal investments in small and medium-sized enterprises, 
OJ C 194, 18.8.2006, p. 2.

(6)	 Community guidelines on state aid for environmental 
protection, OJ C 82, 1.4.2008, p. 1.

(7)	 For an overview of the BERs predating the GBER, see 
http://ec.europa.eu/comm/competition/state_aid/legis-
lation/block.cfm. 

(8)	 See point 35 of the State Aid Action Plan.

tive costs of handling the aid measures in question 
for the beneficiary of the aid, the Member State 
concerned and the Commission.

The Commission has in recent years begun to sys-
tematically monitor implementation of the BERs. 
The fact that such monitoring will continue to 
take place is explicitly stated in Article 10 GBER.

As the GBER constitutes one of the cornerstones 
of the future state aid architecture, the Com-
mission has sought to strike the right balance 
between two objectives: the necessity to simplify 
the assessment of straightforward cases and the 
need to ensure that effects on competition are 
reduced to the minimum. A similar balancing act 
has also been performed in the context of the dif-
ferent guidelines and frameworks adopted under 
the SAAP and mentioned above. The provisions 
of the GBER are therefore largely based on the 
pre-existing horizontal instruments. However, 
because the GBER is a regulation with ‘direct 
effect’ — whereas other horizontal instruments 
are still applied by the Commission when assess-
ing specific aid measures — its provisions must be 
absolutely straightforward. This explains the dif-
ferences which appear, here and there, between 
the GBER and horizontal instruments. The most 
obvious difference is in the area of environmen-
tal investment aid. Here, the GBER provides for 
a simplified methodology for calculating eligible 
costs as compared to the more traditional one 
contained in the environmental guidelines (�). 
Another example is that only public participation 
in profit-driven private equity investment funds 
have been included in the GBER (10), whereas 
the standard assessment section of the risk capi-
tal guidelines covers other types of aid favouring 
venture capital, such as tax measures.

Beyond achieving simplification, the main policy 
objective of the GBER is to encourage Member 
States to redirect existing aid budgets towards 
those types of aid which are considered essential 
for realising the revamped Lisbon objectives (11).

A first draft of the GBER was presented and dis-
cussed with Member States in April 2007. At the 
same time, this draft was published on the Com-
mission’s website for stakeholder comments. 

(9)	 Article 18(5) GBER. 
(10)	Article 29(2) GBER. 
(11)	 See IP/08/1110.

http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
http://ec.europa.eu/comm/competition/state_aid/legislation/block.cfm
http://ec.europa.eu/comm/competition/state_aid/legislation/block.cfm
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In September 2007, the Commission adopted a 
revised draft which was published in the Official 
Journal for a second, more formal, stakeholder 
consultation (12). After a second formal discussion 
with Member States, the GBER (Regulation No 
800/2008 (13)) was adopted on 6 August 2008 and 
entered into force on 29 August 2008. All com-
ments from stakeholders are available online (14).

2.  Overview of the content of the GBER
The GBER is subdivided into three main chap-
ters (15). The first, horizontal, chapter deals largely 
with procedural matters. It applies to all types of 
aid covered by the GBER. The second, more sub-
stantive, chapter contains the detailed substantive 
conditions applying to each of the types of aid cov-
ered by the GBER. Chapter III essentially contains 
the transitional provisions. Annex I integrates the 
unchanged definition of what is to be considered 
as an ‘SME’ (16). Annex II contains the forms for 
providing information to the Commission on 
large regional and R&D projects. Annex III con-
tains the summary information sheet which has 
to be sent to the Commission via the Commission 
SANI system for an aid measure to be covered by 
the GBER.
The first chapter (Articles 1 to 12) is aimed, in line 
with the Commission’s ‘Better Regulation’ agenda, 
at harmonising horizontal and procedural aspects. 
It provides, for example, common definitions of 
standard concepts, common requirements for aid 
being classed as ‘transparent’ aid, common provi-
sions on incentive effect, an overview of the sec-
toral exclusions applying to the different types of 
aid, and uniform requirements as regards trans-
parency and monitoring.
The second chapter (Articles 13 to 42) contains 
the substantive conditions applying to the dif-
ferent types of aid. This chapter covers certain 
horizontal types of aid already contained in the 
pre-existing block exemption regulations: invest-
ment aid to SMEs (17), research and development 

(12)	OJ C 210, 8.9.2007, p. 14. 
(13)	 Commission Regulation (EC) No 800/2008 of 6 August 

2008 declaring certain categories of aid compatible with 
the common market in application of Articles 87 and 88 
of the Treaty (General block exemption Regulation), OJ 
L 214, 9.8.2008, p. 3. See also MEMO/08/482, 7.7.2008, 
available at http://europa.eu/rapid/.

(14)	 http://ec.europa.eu/comm/competition/state_aid/
reform/reform.html. 

(15)	 For a Commission explanatory document regarding the 
GBER (more particularly its second draft), see http://
ec.europa.eu/comm/competition/state_aid/reform/
revised_final_memorandum_gber.pdf. 

(16)	 Commission Recommendation of 6 May 2003 concer-
ning the definition of micro, small and medium-sized 
enterprises, OJ L 124, 20.5.2003, p. 36. 

(17)	 See BER 70/2001. 

aid for SMEs (18), aid for hiring disadvantaged 
and disabled workers (19), training aid (20) and 
regional aid (21). It also comprises types of aid not 
previously included in any existing BER: R&D aid 
for large enterprises, environmental aid, aid for 
the creation of new small enterprises in assisted 
regions, aid for the creation of new small enter-
prises by women entrepreneurs, innovation aid 
and aid in the form of risk capital.

The present article will focus on the main (new) 
features of Chapter I of the GBER, as Chapter II 
is largely based on pre-existing horizontal instru-
ments which have already been described in ear-
lier articles (22).

3.  �Main horizontal characteristics of 
the GBER

Sectoral and other ‘per se’ exclusions
All the pre-existing BERs and existing guide-
lines and frameworks contain specific provi-
sions regarding sectoral scope. They exclude aid 
for activities related to some industrial sectors 
from their scope of application, either because 
more specific provisions are included in sectoral 
regulations or because there is overcapacity in the 
industry concerned or because that sector is sub-
ject to a common organisation of the market (23). 
Article 1(3) contains a consolidation and simpli-
fication of all these sectoral exceptions. Further-
more, as compared to the pre-existing texts, the 
exclusions are ‘self-standing’ in the sense that the 
reader does not need to consult any other Com-
munity instrument to determine their scope.

The GBER also excludes from its scope aid to 
undertakings which are subject to an outstand-
ing ‘Deggendorf ’ (24) recovery order from the 
Commission to recover incompatible state aid 
already granted. This approach continues the 

(18)	 See Commission Regulation (EC) No 364/2004 of 
25 February 2004 amending Regulation (EC) No 70/2001 
as regards the extension of its scope to include aid for 
research and development, OJ L 63, 28.2.2004, p. 22. 

(19)	 See BER 2204/2002. 
(20)	See BER 68/2001. 
(21)	 See BER 1628/2006. 
(22)	 ‘The new Community framework for state aid for 

research and development and innovation’ by T. Klei-
ner and Renate Repplinger-Hach, CPN, 2007, No 1, p. 
3; ‘New Guidelines on State aid promoting risk capital 
investments in SMEs’ by B. Tranholm Schwarz, CPN, 
2006, No 3, p. 19; ‘Helping to combat climate change: 
new State aid guidelines for environmental protection’ 
by A. Winterstein and B. Tranholm Schwarz, CPN, 
2008, No 2, p. 12.

(23)	See, as regards the agricultural sector, recital 12 of the 
GBER. 

(24)	 Judgment of the ECJ of 15 May 1997 in Case C-355/95 P 
Deggendorf v Commission [1997], ECR I-2549.

http://europa.eu/rapid/
http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
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line taken already in the regional BER (25) and in 
the de minimis regulation (26). It excludes both a) 
individual ad hoc aid to such beneficiaries and 
b) the full scheme if it does not explicitly exclude 
such beneficiaries from its national scope of appli-
cation. This approach is designed to avoid the 
GBER resulting in the circumvention of state aid 
rules (27).

Neither does the GBER apply to ‘enterprises in dif-
ficulty’ (28). This is in line with the Commission’s 
long-standing policy concerning enterprises in 
difficulty, as defined in the rescue and restructur-
ing guidelines (29). However, in order to avoid seri-
ous administrative difficulties in implementing 
this exclusion, the conditions have been simplified 
for SMEs, as compared to the complete set of con-
ditions laid down in points 10 and 11 of the rescue 
and restructuring guidelines. This simplification 
is made purely for the purposes of the GBER and 
for SMEs and does not affect the classification of 
aid granted outside the scope of the GBER.

Finally, the GBER excludes all ad hoc aid to large 
enterprises. This is due to the fact that the incen-
tive effect of these types of measures is often dif-
ficult to establish, as a series of training aid cases 
have shown (30). The Commission thus considers 
that it must be in a position to examine the pres-
ence of such incentive effect upon notification.

The ‘transparent’ aid requirement
The GBER expands the ‘transparent aid’ require-
ment (31) already adopted in the regional BER and 
the de minimis regulation. This condition is justi-
fied by the fact that, in the context of a regulation 
with direct effect, it is only possible to calculate a 
gross grant equivalent easily with respect to trans-
parent aid.

The discussions preceding the adoption of the 
GBER were, as regards this condition, largely cen-
tred on guarantees. Guarantees are essentially 
considered transparent if the methodology has 
been notified to and approved by the Commission 

(25)	Article 7(g) of Regulation 1628/2006.
(26)	Article 1(h) of Regulation 1998/2006.
(27)	See SAAP, points 53 et seq. See also the Notice from 

the Commission ‘Towards an effective implementation 
of Commission decisions ordering Member States to 
recover unlawful and incompatible state aid’, OJ C 272, 
15.11.2007, p. 4. 

(28)	Article 1(6)(c) GBER. 
(29)	Communication from the Commission — Community 

guidelines on state aid for rescuing and restructuring 
firms in difficulty, OJ C 244, 1.10.2004, p. 2, as referred 
to in recital 15 GBER.

(30)	See A. Garcia Bermudez and C. Galand, ‘Recent trai-
ning cases in the car industry’, CPN, No 1, Spring 2007, 
p. 104.

(31)	 Article 5 GBER.

under the GBER itself or under its predecessor, 
the regional BER. This approach is in line with 
the approach already decided in the context of the 
de minimis regulation. However, the GBER also 
explicitly stipulates that the ‘safe harbour’ pro-
visions contained in sections 3.3 and 3.5 of the 
Commission Notice on guarantees may also be 
used as a basis to calculate the GGE in the context 
of the application of the GBER (32).

Increased and simplified notification 
ceilings
In the SAAP, the Commission announced that it 
wanted to concentrate its resources on the most 
distortive cases (33) and simplify the administra-
tive treatment of aid which is clearly compatible 
with Article 87(3) of the EC Treaty. In this context, 
individual aid covered by the GBER should be 
subject to an individual notification obligation (34) 
only if, in the light of the large amount of the aid, 
it is considered that notification remains neces-
sary to check whether the positive effects of the 
aid indeed outweigh the negative impact on com-
petition.

With a view to simplification, only one refer-
ence figure applies, in general, for each category 
of aid: pre-existing BERs often contained several 
cumulative notification criteria, taking account 
of a number of factors, such as the amount of 
eligible costs and or the possible application of 
bonuses (35). In the GBER, and with the exception 
of regional investment aid and R&D project aid, 
the notification ceilings are all based purely on 
a single aid amount. The ceilings have also been 
substantially raised as compared to the existing 
ones, meaning that larger amounts of individual 
aid may be provided without advance notification 
to the Commission.

Individual aid cases exceeding these ceilings 
should as a matter of principle lead, upon notifi-
cation, to a detailed economic analysis (36) of the 
positive and negative effects of the aid measure in 
question by the Commission. Such detailed eco-
nomic analysis will however be undertaken by the 
Commission under a ‘rule of reason’.

It is finally to be noted that, where Article 6 does 
not lay down any notification ceiling with respect 

(32)	See recital 21 GBER. 
(33)	See, inter alia, IP/06/1765. 
(34)	Article 6 GBER. 
(35)	 See, for instance, the notification ceiling of SME 

BER 70/2001, as amended by BER 364/2004. 
(36)	See, as regards the distinction between ‘standard eco-

nomic assessment’ and ‘detailed economic assessment’, 
section 5 of the risk capital guidelines, section 7 of the 
R&D&I framework and section 5 of the environmental 
guidelines. 



Number 3 — 2008	 15

Competition Policy Newsletter
A

R
T

IC
LE

S

to a given category of aid — e.g. as regards aid in 
the form of environmental tax reductions (37) or 
aid for the loan of highly qualified personnel (38) — 
any amount of individual aid can be granted under 
the GBER.

The ‘incentive effect’ condition

Most pre-existing BERs stipulated, as a minimum 
requirement, that a beneficiary of aid granted 
under those instruments had to apply to the 
granting authority before initiating the subsidised 
project/activity concerned. The GBER (39) essen-
tially maintains this condition as regards all aid 
granted to SMEs (40).

The GBER however imposes a new ‘positive’ 
requirement to demonstrate the incentive effect 
for all types of aid granted to large enterprises. 
Demonstration of an ‘incentive effect’ is one of the 
cornerstones of the refined economic analysis (41). 
The key to analysing the economic impact of a 
particular problem will often lie in understanding 
the motivations of the stakeholders concerned. 
More precisely, if a grant of aid does not change 
the behaviour of the recipient, then that aid can-
not help to reduce the market failure which it is 
supposed to address. This means that if the aid 
does not change the behaviour of the aided com-
panies, then the aid cannot contribute to the fur-
thering of Community objectives, as set out in 
Article 87(3) of the Treaty. In such a case, the aid 
should be considered incompatible with the com-
mon market (42).

The incentive effect principle is expressed as fol-
lows in the recitals of the GBER (43): ‘In order to 
ensure that the aid is necessary and acts as an 
incentive to develop further activities or projects, 
this Regulation should not apply to aid for activi-
ties in which the beneficiary would already engage 
under market conditions alone’. As regards aid to 
large enterprises, this condition is deemed to be 
fulfilled if business documentation prepared by 
the beneficiary and verified by the Member States 
establishes at least one of four things: a material 
increase in the size/scope/total amount spent/
speed of the project or activity due to the aid.

(37)	Article 25 GBER. 
(38)	Article 37 GBER. 
(39)	Article 8(2) GBER. 
(40)	This includes all types of aid, e.g. training aid (Article 39 

GBER), which can also be granted to large enterprises, 
as long as they are granted to SMEs. 

(41)	 See points 20 to 25 of the State Aid Action Plan. 
(42)	 See, in this connection, L. Evans and H. Nyssens, ‘Eco-

nomics in state aid: soon as routine as dentistry?’, availa-
ble at http://ec.europa.eu/comm/competition/state_aid/
reform/reform.html. 

(43)	 Recital 28 GBER. 

Under Article 8(3) of the GBER, large enterprises 
will typically have to produce a business plan 
indicating how they fulfil one of the four criteria 
mentioned above. This type of document should, 
in practice, not involve any substantial increase in 
workload for the large undertakings concerned, 
as they can be presumed to carry out this type of 
analysis anyhow for their own financial purposes. 
It is important for beneficiaries and Member 
States to maintain records of the presence of an 
incentive effect, especially in cases involving large 
enterprises (44).

The GBER finally makes a number of simplifica-
tions of the incentive effect criterion as regards tax 
aid in general, as well as regarding aid in favour of 
disabled workers, aid in favour of disadvantaged 
workers, aid in the form of risk capital and envi-
ronmental aid in the form of tax reductions.

Transparency and monitoring provisions
Articles 9 to 11 of the GBER consolidate and 
update the transparency and monitoring provi-
sions already contained in the pre-existing BERs. 
It is worth noting that these BERs generally 
included in a single provision the rules relating 
to transparency to be observed by aid granting 
authorities vis-à-vis the Commission and the out-
side world, the rules relating to the Commission’s 
monitoring obligations, and the rules relating to 
the annual reports compiled each year by Member 
States. For reasons of clarity, these three catego-
ries of rules have now been subdivided into three 
different articles.

The most substantial change relates to the fact that 
all aid measures implemented under the GBER 
should contain an explicit reference to the rel-
evant provision in Chapter II (45). This means that 
an aid measure that does not contain an explicit 
reference to the applicable provision in Chapter 
II of the GBER (for instance to Article 29 GBER 
for aid in the form of risk capital) would ipso facto 
be unlawful. An unspecific, general referral to the 
GBER in its entirety would not be sufficient. This 
condition is intended to make both Member States 
and beneficiaries aware of the particular substan-
tive conditions applying to the aid being granted 
and increase transparency for other stakeholders, 
including national courts that might be faced with 
litigation concerning these aid measures.

(44)	 Article 10(2) GBER provides that ‘Member States shall 
maintain detailed records regarding any individual aid 
or aid scheme exempted under this Regulation. Such 
records shall contain all information necessary to esta-
blish that the conditions laid down in this Regulation 
are fulfilled, including ... information on the incentive 
effect of the aid ...’.

(45)	 See Articles 9(3) and 3 GBER.

http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
http://ec.europa.eu/comm/competition/state_aid/reform/reform.html
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Transparency will also be increased through pub-
lication of the measures on the internet (46). The 
publication of national (state aid) legislation on 
the internet is, in practice, already well established 
for aid schemes introduced by larger national or 
regional authorities. The transparency conditions 
of the GBER apply also to other types of authori-
ties including, for instance, municipalities. Mem-
ber States may decide to delete any confidential 
business information — except for the name of the 
beneficiary and the amount of the aid — before 
publishing ad hoc decisions on the internet (47).

A second important change is contained in Arti-
cle 10 GBER. This provision concerns the proce-
dural consequences of refusal, by a Member State, 
to provide information to the Commission on an 
aid measure implemented under the GBER. In 
such a case, the Commission has the discretion to 
withdraw the benefit of the GBER for the Mem-
ber State concerned for the future. This means that 
future measures (48) envisaged by the Member 
State after the adoption of the withdrawal decision 
would need to be notified to the Commission for 
approval before implementation.

4.  �Main features of the substantive 
rules (Chapter II) (49)

l	Aid to small and medium-sized enterprises 
(SMEs). Small and medium-sized businesses are 
one of the main driving forces in the economy, 
but they often face specific difficulties, such as 
problems of access to finance. The GBER there-
fore allows, in addition to the categories of aid 
available for all enterprises, different types of 
aid to SMEs to help them overcome ‘market 
failures’ (50): aid for setting up new companies, 
aid for investments in machines or for hiring 
additional workers, aid in the form of risk capi-
tal, innovation aid, aid contributing to intellec-
tual property rights costs, aid for adapting to 
new environmental Community standards or 
aid for environmental studies.

	 This should allow Member States to assist SMEs 
in the different stages of their development. 
Furthermore, all of the 26 categories of aid 
referred to in the Regulation can be provided 

(46)	 Article 9(2) GBER. 
(47)	 Recital 33 GBER. 
(48)	 Recital 6 GBER clarifies that the Commission does not 

necessarily need to withdraw the benefit of the entire 
GBER in case of a failure to provide information.

(49)	 See in this respect MEMO/08/482, 7.7.2008, available at 
http://europa.eu/rapid/.

(50)	As regards this concept, see in particular the Commu-
nity framework for state aid for research and develop-
ment and innovation, points 1.3.2 and 7.3.1.

to SMEs. To the extent such categories are also 
available to large companies, SMEs will benefit 
from a special top-up (10% for medium-sized 
companies and 20% for small companies).

	 In this area, the major change as compared to 
the pre-existing SME BER No 70/2001 lies in 
the increase in the applicable basic aid intensity 
from up to 15% for small and 7.5% for medium-
sized enterprises to 20% for small and 10% 
for medium-sized enterprises. The notifica-
tion ceiling has also been substantially raised, 
now allowing Member States to grant aid up 
to €7.5 million. The Regulation also contains 
a large number of simplifications for SMEs 
regarding, for instance, the incentive effect 
condition and the definition of ‘undertakings 
in difficulty’, which are in line with the ‘Think 
Small First Principle’ promoted by the Small 
Business Act.

l	Social aid. In addition to aid to subsidise 
employees working on new investments in 
SMEs (see point above), the GBER covers aid 
that encourages companies to hire disabled or 
otherwise disadvantaged workers (51). It also 
allows payments — to the extent they consti-
tute state aid — to compensate for additional 
costs (special facilities for employees with 
wheelchairs, or information technology for vis-
ually impaired workers) incurred by companies 
when hiring disabled workers (52). The Regula-
tion also favours aid for training workers. Last 
but not least, in order to ensure a better work 
life/family life balance, the GBER now covers 
the possibility to subsidise employers, more 
specifically as regards child care and parent 
care costs incurred by their employees (53).

	 The GBER provisions relating to training aid 
largely build on the provisions of the pre-exist-
ing training aid BER (54). However, the new text 
allows a higher basic aid intensity to be pro-
vided in favour of general training for employ-
ees (increase from 50% to 60%). The applicable 
notification threshold has also been doubled to 
€2 million, allowing higher aid amounts to be 
granted.

	 The existing rules concerning employment aid, 
previously contained in the so-called employ-
ment BER (55), have been clarified and simpli-
fied in the GBER. The Regulation includes sub-
stantially increased aid possibilities in favour 

(51)	 See Articles 40 and 41 GBER. 
(52)	 Article 42 GBER. 
(53)	 See Article 2(15) GBER. 
(54)	Commission Regulation No 68/2001. 
(55)	 Commission Regulation No 2204/2002. 

http://europa.eu/rapid/
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of disabled workers, with higher aid intensi-
ties (increase from 60% to 75%) and a notifica-
tion ceiling which has doubled (from €5 mil-
lion/year to €10 million/year). The GBER also 
allows the salary of ‘severely’ disadvantaged 
workers (56) to be subsidised for a longer period 
(two years). Overlaps between employment aid 
and other types of aid, mainly regional aid and 
SME investment aid, have been removed (57).

l	Regional aid. The GBER also makes an impor-
tant contribution to the Community’s cohe-
sion objective. The GBER incorporates the 
pre-existing regional BER 1628/2006 (58). This 
means that it allows amounts up to approxi-
mately €37 million of regional investment aid 
to be granted. Such aid should encourage the 
creation of large-scale new industrial establish-
ments in the most disadvantaged regions. In 
assisted regions, aid for newly created small-
scale start-ups is also allowed in order to stimu-
late local entrepreneurial initiatives. Previously, 
such aid needed to be notified.

	 There are only a limited number of minor 
changes as compared to the pre-existing 
regional BER. These changes relate essentially 
to the incentive effect condition and the inclu-
sion of child care and parent care costs in the 
eligible costs basis. Schemes put into place by 
Member States before the entry into force of 
the GBER, in line with BER 1628/2006, will 
be allowed to be implemented unaffected until 
2013 (59).

l	Environmental aid. No environmental aid was 
previously included in any BER. The GBER 
therefore constitutes a first in that it allows 
Member States to provide environmental 
aid — including certain environmental tax 
reductions — without the obligation of prior 
notification to the Commission. The GBER thus 
makes it easier for authorities to grant a large 
number of aid measures favouring environ-
mental protection or tackling climate change, 
in line with the Commission’s Climate Action 
Plan adopted in January 2008.

	 Such measures include investments in energy 
savings, investments in renewable energy 
sources and aid in the form of environmental 

(56)	 See definition in Article 2(19) GBER. 
(57)	For a detailed explanation of this aspect, see the Com-

mission departments’ explanatory memorandum, 
available at http://ec.europa.eu/comm/competition/
state_aid/reform/revised_final_memorandum_gber.
pdf.

(58)	See Articles 13 and 14 GBER. 
(59)	See recital 66 GBER. 

tax reductions. The measures being promoted 
remain subject to a series of conditions in order 
to guarantee their positive environmental 
effect. These conditions are largely inspired by 
the guidelines on state aid for environmental 
protection (60).

	 A notable difference between the guidelines and 
the GBER is however that the GBER generally 
provides for a simplified cost calculation meth-
odology: it essentially allows operating benefits 
to be disregarded when providing environmen-
tal investment aid (61). This should help Mem-
ber States to tackle environmental challenges, 
including the challenges of climate change.

l	Aid for research & development & innova-
tion (R&D&I). The GBER includes authorisa-
tions for a range of measures including, most 
prominently, aid for R&D projects and aid for 
conducting technical feasibility studies, also in 
favour of large companies. Specific measures 
allowing SMEs’ costs for industrial property 
rights (patents) to be reduced have also been 
included, in line with the R&D&I framework. 
These initiatives contribute to the Community’s 
objective of becoming a more knowledge-based 
economy. Beyond the more traditional catego-
ries of R&D aid, the GBER also includes, for 
the first time, a series of innovation measures 
whose conditions were considered sufficiently 
straightforward to be included in a regulation 
with direct effect: aid for young innovative 
enterprises, aid for innovation advisory services 
and for innovation support services, as well as 
aid for hiring highly qualified personnel. Such 
aid should allow SMEs to become more com-
petitive in a climate of heightened international 
competition.

l	Aid in the form of risk capital. The GBER also 
includes, for the first time, certain aid in the 
form of risk capital (62). The conditions for this 
type of aid are inspired by the risk capital guide-
lines adopted by the Commission in 2006 (63). 
This extension is intended to encourage Mem-
ber States to use aid in the form of risk capital 
more intensively.

(60)	Community guidelines on state aid for environmental 
protection, OJ C 82, 1.4.2008, p. 1. 

(61)	 See Article 18(5), read in the light of recitals 49 et 
seq. See also ‘Helping to combat climate change: new 
State aid guidelines for environmental protection’ by 
A. Winterstein and B. Tranholm Schwarz, CPN, 2008, 
No 2, p. 12.

(62)	Article 29 GBER. 
(63)	Community guidelines on state aid to promote risk capi-

tal investments in small and medium-sized enterprises, 
OJ C 194, 18.8.2006, p. 2. 

http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
http://ec.europa.eu/comm/competition/state_aid/reform/revised_final_memorandum_gber.pdf
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l	Aid for promoting women entrepreneurship. 
The average rates of business start-ups by 
women are lower than for men (64). This is an 
obstacle to the EU’s economic development. The 
Regulation includes therefore, for the first time, 
measures in favour of child care and parent care 
costs. This should contribute to employees and 
entrepreneurs achieving a better work life/fam-
ily life balance. The GBER also allows Member 
States to support, in both assisted and non-
assisted regions, the creation of small enter-
prises owned and run by women (65). This will 
allow women entrepreneurs to overcome spe-
cific market failures which they face, especially 
when setting up a first business, thereby pro-
moting substantive rather than formal equality 
between men and women in this area (66).

5. Transitional provisions
The validity of the majority of the BERs predat-
ing the GBER (67) was extended by Regulation 
1976/2006 (68) until 30/6/2008. As from that 
date, a six-month transition period has started 
to run, which allows Member States to continue 
applying existing schemes implemented under 
those BERs (69). This transition period ends on 
31/12/2008, as confirmed by Article 44(2) GBER. 
This means that between 29/8/2008 (date of entry 
into force of the GBER) and 31/12/2008, Mem-
ber States have the choice between continuing 
to apply existing schemes and setting up new 
schemes under the GBER. As from 1/1/2009, only 

(64)	See ‘The entrepreneurial gap between men and women’, 
Statistics in Focus, 30/2007, available at http://epp.euros-
tat.ec.europa.eu/. See also, inter alia, the studies carried 
out by the BERR in the UK: http://www.berr.gov.uk/
bbf/enterprise-smes/building-enterprise/enterprising-
people/Women’s%20Enterprise/page38525.html, as well 
as studies conducted for DG ENTR: http://ec.europa.eu/
enterprise/entrepreneurship/craft/craft-studies/docu-
ments/womenentrepreneurs.pdf. 

(65)	 See Article 16 GBER. 
(66)	 See, inter alia, the study ‘Beyond formal equality. Posi-

tive action under Directives 200/43/EC and 200/78/EC’, 
available at http://ec.europa.eu/employment_social/
fundamental_rights/pdf/legnet/bfe07_en.pdf. 

(67)	 SME BER 70/2001, Training BER 68/2001 and employ-
ment BER 2204/2002. 

(68)	Commission Regulation EC No 1976/2006 of 20 Decem-
ber 2006 amending Regulations (EC) No 2204/2002, 
(EC) No 70/2001 and (EC) No 68/2001 as regards 
the extension of the periods of application, OJ L 368, 
23.12.2006, p. 85.

(69)	See, for instance, Article 11(3) of the employment BER 
(2204/2002). 

schemes complying with the GBER may be validly 
implemented. Such schemes will need to comply 
with all substantive and procedural conditions of 
the GBER, including the transparency obligations 
laid down in Article 9 GBER. Member States will 
thus have to provide the Commission with sum-
mary information sheets for all measures falling 
under the GBER, using the IT application estab-
lished by the Commission (the ‘SANI’ system).

An exception has however been made for regional 
aid schemes implemented under regional BER 
1628/2006: existing schemes may continue to be 
validly implemented until the end of the so-called 
structural funds programming period, i.e. until 
2013. Any new regional scheme adopted after 
August 2008 would however need to comply with 
the provisions of the GBER.

The above-mentioned clarifications all concern 
scenarios whereby aid measures directly fall under 
a BER. A different scenario arises however where 
the Commission has, upon notification, approved 
an aid scheme, using one of the pre-existing BERs 
as a benchmark for compatibility. The validity of 
such individually approved schemes whose valid-
ity was linked to the validity of the BERs has 
been extended, by Commission decision, until 
30/9/2008 (70). This means that if Member States 
want to continue — after 30/9/2008 — fulfilling 
the objectives pursued by these old schemes, they 
need to either adapt the schemes in order to make 
them fulfil the conditions of the GBER (see above), 
or notify them to the Commission for approval.

(70)	Commission Decision of 20 June 2008 on the prolonga-
tion of certain state aid decisions, OJ L 164, 25.6.2008, 
p. 43.

http://epp.eurostat.ec.europa.eu/
http://epp.eurostat.ec.europa.eu/
http://www.berr.gov.uk/bbf/enterprise-smes/building-enterprise/enterprising-people/Women�s%20Enterprise/page38525.html
http://www.berr.gov.uk/bbf/enterprise-smes/building-enterprise/enterprising-people/Women�s%20Enterprise/page38525.html
http://www.berr.gov.uk/bbf/enterprise-smes/building-enterprise/enterprising-people/Women�s%20Enterprise/page38525.html
http://ec.europa.eu/enterprise/entrepreneurship/craft/craft-studies/documents/womenentrepreneurs.pdf
http://ec.europa.eu/enterprise/entrepreneurship/craft/craft-studies/documents/womenentrepreneurs.pdf
http://ec.europa.eu/enterprise/entrepreneurship/craft/craft-studies/documents/womenentrepreneurs.pdf
http://ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/bfe07_en.pdf
http://ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/bfe07_en.pdf
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Rolling back regulation in the telecoms sector: a practical example

Ágnes SZARKA (1)

1.  Introduction (�)
The Regulatory Framework for Telecommunica-
tions (�), in force since 2003, introduced a new 
regulatory approach, basing the sector-specific ex 
ante regulation on the principles of competition 
law. It requires the national regulatory authorities 
(‘NRAs’) to define and analyse telecoms markets 
in accordance with competition law principles. 
In determining whether an undertaking has 
significant market power in a specific market, 
NRAs have to use the concepts and principles of 
competition law. The concept of significant mar-
ket power (‘SMP’) is equivalent to the concept 
of dominance, as defined in the case law of the 
Court of Justice and Court of First Instance of the 
European Communities.

One of the Regulatory Framework’s main objec-
tives is to gradually phase out sector-specific 
regulation and leave an increasing part of the 
industry to be governed by competition law only. 
The Regulatory Framework is currently under 
review (�), the Commission having adopted the 
legislative proposal for the reform in November 
2007. The proposals are a big step towards further 
deregulation and will help to ensure the transi-
tion of the telecoms sector to the state of effective 
competition.

The Regulatory Framework requires NRAs to 
notify the Commission of the results of their mar-
ket analyses and the regulatory measures they 
intend to impose on operators with significant 
market power. In the context of the electronic 
communications consultation mechanism (also 

(1)	 Directorate-General for Competition, unit C-1. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Respon-
sibility for the information and views expressed lies 
entirely with the author.

(2)	 The Regulatory Framework consists of Directive 
2002/21/EC of the European Parliament and of the 
Council of 7 March 2002 on a common regulatory frame-
work for electronic communications networks and ser-
vices (the ‘Framework Directive’ — OJ L 108, 24.4.2002) 
and four specific directives: the Authorisation Directive 
(2002/20/EC), the Access Directive (2002/19/EC), the 
Universal Service Directive (2002/22/EC) and the Data 
Protection Directive (2002/58/EC). 

(3)	 The Commission adopted three legislative proposals 
on 13 November 2007 to amend the current Regulatory 
Framework. [See COM(2007)0697-0699.] The text of 
the proposal is available at http://ec.europa.eu/informa-
tion_society/policy/ecomm/tomorrow/index_en.htm 

known as ‘Article 7 procedure’) (�), the Commis-
sion checks the draft measure’s compatibility with 
Community law and its contribution to the single 
market. The Commission has one month to make 
comments on the notified draft measure (or not). 
If the Commission has serious doubts about the 
draft measure’s compatibility with Community 
law or if the draft measure would create a barrier 
to the single market (due to the market definition 
or the SMP assessment applied by the NRA), the 
Commission could require a national regulator 
not to adopt a notified regulatory measure. In this 
case the Commission can open a second phase 
investigation, which would last two months. At 
the end of the second phase investigation, the 
Commission may adopt a decision requiring the 
NRA to withdraw the draft measure (the so-called 
veto decision) (�).

2.  �The revised Recommendation 
on relevant markets

The purpose of the Recommendation on relevant 
product and service markets is to identify, in 
accordance with the principles of competition 
law, product and service markets within the elec-
tronic communications sector that justify the 
imposition of ex ante regulatory obligations. The 
Commission adopted the initial version of the 
Recommendation on relevant markets in Febru-
ary 2003 (�). The first Recommendation identi-
fied 18 markets (7 retail markets and 11 whole-
sale markets) where ex ante regulation may be 
warranted. These markets were potential candi-
dates for regulation, although ultimately regula-
tion depends on whether NRAs find one or more 
operators with SMP in a particular market.

(4)	 This procedure is set out in Article 7 of the Framework 
Directive

(5)	 For an overview of the market review and Article 7 con-
sultation mechanism, see KRUEGER and DI MAURO, 
‘The Article 7 consultation mechanism: managing the 
consolidation of the internal market for electronic com-
munications», Competition Policy Newsletter, 2003 
— number 3, p.33-36.

(6)	 Commission Recommendation 2003/311/EC of 11 Feb-
ruary 2003 on relevant product and service markets 
within the electronic communications sector suscep-
tible to ex ante regulation in accordance with Direc-
tive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for elec-
tronic communication networks and services, OJ L 114, 
8.5.2003, p. 45

http://ec.europa.eu/information_society/policy/ecomm/tomorrow/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/tomorrow/index_en.htm
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Article 15(1) of the Framework Directive requires 
the Commission to undertake a regular review 
of the Recommendation on relevant markets, 
to ensure that the regulation keeps up with the 
changing market conditions. In December 2007, 
the Commission thus adopted a revised version 
of the Recommendation on relevant markets (‘the 
Recommendation’) (�). The Recommendation sig-
nificantly reduced the number of relevant markets 
considered to be candidates for regulation: there 
are now 7 markets (1 retail market and 6 whole-
sale markets) identified as markets susceptible to 
ex ante regulation. The Recommendation opens 
the door to deregulating most retail markets, fol-
lowing the general principle that retail regulation 
should only be imposed where wholesale regula-
tion would fail to ensure effective competition.

The Recommendation also removed regulation 
from certain wholesale markets, the market for 
trunk segments of leased lines and the transit mar-
ket being two examples. The main reason behind 
this was the fact that parallel infrastructure is 
being built in all Member States at the core level 
of the network (between major cities). The pres-
ence of alternative infrastructure may constrain 
the incumbent’s behaviour when providing trunk 
segments and transit services. However, it must 
be noted that in some Member States alternative 
infrastructure may be less developed in less busy 
(thin) routes. If the number of these thin routes 
remains high in a Member State, the NRA might 
be in a position to demonstrate that ex ante regu-
lation is still needed in these markets.

3.  The three-criteria test
The Framework Directive states that there is a need 
for ex ante regulation in certain circumstances in 
order to ensure the development of a competitive 
market (�). However, at the same time it is impor-
tant to ensure that ex ante regulation should only 
take place in markets where there is no effective 
competition, i.e. in markets where there is one or 
more undertakings with SMP, and where national 
and Community competition law remedies are 
not sufficient to address the problem (�).

(7)	 Commission Recommendation 2007/879/EC of 17 De-
cember 2007 on relevant product and service markets 
within the electronic communications sector suscep-
tible to ex ante regulation in accordance with Direc-
tive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for elec-
tronic communication networks and services, OJ L 344, 
28.12.2007, p. 65

(8)	 Recital 25 of the Framework Directive
(9)	 Recital 27 of the Framework Directive

The test to determine whether ex ante regula-
tion is warranted in a market is explained in the 
Recommendation. The Recommendation states 
that the following criteria should be applied to 
identify markets that are susceptible to ex ante 
regulation: (1) there are high and non-transitory 
barriers to entry; (2) the market structure does 
not tend towards effective competition within 
a relevant time horizon; and (3) the application 
of competition law alone would not adequately 
address the market failure concerned. These cri-
teria should be applied cumulatively, to the effect 
that failure to meet one of them should mean that 
regulation is not warranted. The Commission 
applied these three criteria when it identified the 
markets listed in the Annex to the Recommenda-
tion. The Recommendation also states that, when 
identifying markets other than those set out in 
the Annex to the Recommendation, NRAs should 
ensure that the three criteria are all met. In other 
words, NRAs can identify markets which are not 
on the list of relevant markets (e.g. markets which 
were removed from the list of relevant markets) 
provided that they can demonstrate that each of 
the three criteria are met (10). Meeting the three-
criteria test does not automatically mean that 
regulation is warranted. Regulation is only war-
ranted if, in a market that meets the three-criteria 
test, one or more operators are found to have sig-
nificant market power.

In practice, NRAs have to take a two-step approach 
when defining and analysing markets which dif-
fer from those identified in the Recommendation. 
In the first step the NRA has to identify specific 
aspects of market failure in telecoms markets 
(Article 15 of the Framework Directive) by means 
of the three-criteria test. If the three-criteria test 
shows that regulatory intervention might be war-
ranted in principle, the NRA analyses in a second 
step whether one or more operators in fact have 
SMP on the respective market. If this analysis 
establishes that one or more operators have SMP, 
regulatory obligations have to be imposed on the 
SMP operator(s).

(10)	Although the details of the three criteria are set out in the 
Recommendation, the need to carry out the three-crite-
ria test stems from the Framework Directive itself and 
it forms part of the market analysis. Article 16(4) of the 
Framework Directive provides that a pre-condition for 
any intervention is that the relevant market is not effec-
tively competitive. Article 16(4) is further explained in 
recital 27 of the Framework Directive, which stipulates 
that ex ante regulation should only take place in markets 
where there is no effective competition, i.e. in markets 
where there is only one or more undertakings with SMP, 
and where national and Community competition law 
remedies are not sufficient to address the problem.
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4.  �The transit market and the wholesale 
market for trunk segments of leased 
lines in Poland

Two recent cases notified by the Polish NRA 
under the Article 7 procedure (11) illustrate the 
importance of the three-criteria test. In both cases 
the Commission had serious doubts as to whether 
the markets defined by the NRA meet the three-
criteria test and whether there was SMP in the 
given markets. These cases were the first two cases 
where the NRA wanted to regulate an ‘old’ market 
(i.e. a market which is no longer included in the 
Recommendation) and the Commission did not 
agree with the NRA’s conclusions that the markets 
passed the three-criteria test. The Commission 
expressed its view that imposing or maintaining 
regulation in a market which is not susceptible 
to ex ante regulation would affect trade between 
Member States and would raise concerns about 
the measure’s compatibility with Community law. 
Following the Commission’s serious doubts, the 
NRA has withdrawn both notifications.

4.1. � The market for transit services in the 
fixed public telephone network in 
Poland

In April 2008, the Polish Communications Regu-
latory Authority (‘UKE’) notified a draft measure 
to the Commission concerning the Polish market 
for transit services in the fixed network. Tran-
sit services refer to the conveyance of switched 
calls between transit switches. Transit services 
comprise conveyance both between switches on 
a given network and between switches on differ-
ent networks, including pure conveyance across a 
third network.

In the notification UKE concluded that Telekomu-
nikacja Polska S.A. (‘TP’), the incumbent opera-
tor, should be designated as an operator with SMP 
in the market.

4.1.1. � Failure to establish that the market is 
susceptible to ex ante regulation

The market for transit services had been removed 
from the Recommendation and thus is no longer 
identified as a market susceptible to ex ante reg-
ulation. Therefore, if the NRA wants to impose 
regulation, it first has to establish that the mar-
ket fulfils the three-criteria test (i.e. there are high 

(11)	 The two cases were registered under PL/2008/0766 and 
PL/2008/0772, available at http://ec.europa.eu/informa-
tion_society/policy/ecomm/implementation_enforce-
ment/article_7/index_en.htm 

and non-transitory entry barriers; the structure of 
the market does not tend towards effective com-
petition; and competition law is not sufficient to 
address the market failures).

As regards the first criterion (high and non-tran-
sitory entry barriers), UKE concluded that there 
were high entry barriers in the transit market due 
to significant sunk costs related to the creation of 
the necessary infrastructure (especially if the new 
entrant wanted to build an infrastructure similar 
in size to the incumbent’s network). UKE stressed 
that none of the alternative operators has a net-
work which is comparable in size to TP’s network. 
Moreover, TP has points of interconnection with 
almost all operators and uses its own infrastruc-
ture while other operators also use leased infra-
structure (sometimes they lease infrastructure 
from TP). UKE also claimed that the new entrants 
are active only in certain selected areas of Poland 
and their activities are small-scale.

The Commission took the view that, when assess-
ing the first criterion, UKE had to examine 
whether the market has experienced entry and 
whether entry has been or is likely to be suffi-
ciently immediate and persistent to limit market 
power. The Commission noted that there are sev-
eral operators providing transit services in Poland. 
Even if a number of these operators are active only 
in certain selected areas of Poland, new entry has 
taken place in this market and some of the new 
entrants have managed to achieve a substantial 
market share. For example, one of the alternative 
operators, EXATEL S.A., secured a substantial 
market share (approx. 12% when including on-net 
transit in the market definition and approx. 18% 
when looking at the merchant market), while TP’s 
market shares have decreased significantly.

Although UKE stated that alternative operators 
have rolled out their own infrastructure only on 
a small scale, the Commission noted that paral-
lel infrastructure has been built in Poland. There 
seems to have been extensive network roll-out by 
some of the alternative operators, such as EXA-
TEL S.A, Netia and GTS Energis. Even taking 
only these three alternative operators into account 
shows the possibility of achieving the requisite 
scale and that any barriers to entry are surmount-
able.

With regard to the second criterion, UKE con-
cluded that the structure of the market does not 
tend towards effective competition. However, the 
Commission noted that the incumbent’s market 
share has decreased in this market and alterna-
tive operators have gained a substantial market 

http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
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share. When looking at market shares in the mer-
chant market, TP was the third biggest operator 
in 2007, with a market share of slightly more than 
10%. Even when including self-supply in the mar-
ket definition, TP’s decreasing market shares are 
below 40%. Based on these developments, UKE’s 
conclusion that the market would not tend towards 
effective competition lacks justification.

On the basis of the evidence provided by UKE, the 
Commission believed that the market for transit 
services in the fixed telephone network in Poland 
did not fulfil the three-criteria test and therefore is 
not susceptible to ex ante regulation.

4.1.2  The SMP finding

According to the Framework Directive and to the 
Guidelines on market analysis (12), markets must 
be defined and SMP must be assessed using the 
same methodologies and principles as under com-
petition law. In the Commission’s experience, sin-
gle dominance concerns normally arise in the case 
of undertakings with market shares of over 40%, 
although the Commission may in some cases have 
concerns about dominance even with lower mar-
ket shares, as dominance may occur without the 
existence of a large market share.

UKE explained that TP’s market share is close to 
40%, indicating SMP in the relevant market. UKE 
stated that TP is the largest telecommunications 
operator in Poland; it has the most developed net-
work and the biggest subscriber basis. Moreover, 
TP is active on all telecommunications markets. 
UKE maintained that the transit market is char-
acterised by low countervailing buyer power and 
high entry barriers.

The Commission pointed out, however, that the 
low and decreasing market shares of TP do not 
create any presumption of dominance. In the 
merchant market TP’s market share is around 
10%. Even if captive sales are included, TP’s mar-
ket share is below 40%. With regard to the inclu-
sion of captive sales in the market definition, 
the Commission noted that UKE did not provide 
sufficient justification for the inclusion of these 
sales in the market. According to Commission 
practice (13) and the case law of the Court of First 
 

(12)	Commission guidelines on market analysis and the 
assessment of significant market power under the Com-
munity regulatory framework for electronic commu-
nications networks and services, OJ C 165, 11.07.2002, 
p. 6.

(13)	 Case No COMP/M.2314 — BASF/Eurodiol/Pantochim.

Instance (14), the inclusion of captive sales in the 
relevant market may depend on whether internal 
traffic would be made available in the merchant 
market in the event of an increase or decrease in 
market prices (i.e. whether the captive sales would 
be sufficiently quickly switched to the merchant 
market in response to a change in the competitive 
conditions). Mere hypothetical supply-side substi-
tution, however, is not sufficient for the purposes 
of market definition.

The Commission was of the opinion that there was 
no justification for the inclusion of captive sales in 
the market. In particular, there was no evidence 
that TP, in the event of a significant price change 
on the market, would stop supplying its subsidi-
ary, PTK Centertel (which is 100% owned by TP), 
or that PTK Centertel, in such a case, would pur-
chase the services from other operators. On the 
contrary, UKE itself admitted that the above sce-
nario is only a theoretical possibility.

In the light of the above, the Commission found 
insufficient evidence to support the conclusion 
that TP had significant market power in the rel-
evant market.

4.2 � The wholesale market for trunk 
segments of leased lines in Poland

In April 2008, UKE notified a draft measure con-
cerning the wholesale market for trunk segments 
of leased lines in Poland. Leased lines secure a 
dedicated connection and capacity between two 
locations. Typically, leased lines are used by busi-
nesses to connect geographically distant offices. 
At wholesale level, it is possible to distinguish sep-
arate markets between trunk segments and termi-
nating segments of leased lines. While terminat-
ing segments involve a connection to end-users, 
trunk services refer to supplying high capacity 
connection for aggregated traffic. The differentia-
tion between the terminating and trunk segments 
depends on the network topology specific to par-
ticular Member States.

4.2.1 � Failure to establish that the market is 
susceptible to ex ante regulation

The market for trunk segments of leased lines had 
also been removed from the Recommendation, 
and thus, if UKE wanted to impose regulation, 
it first had to establish that the market fulfils the 
three-criteria test.

(14)	 Case T-310/01 Schneider Electric v Commission [2002] 
ECR II-4071; Case T-221/95 Endemol v Commission 
[1999] ECR II-1299.
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With regard to the first criterion (high and non-
transitory entry barriers), UKE pointed out that 
the infrastructure used to provide leased lines 
services is difficult to duplicate since there are sig-
nificant sunk costs. Although in the market for 
trunk segments of leased lines there are 30 opera-
tors, only TP has a nationwide network and points 
of interconnection with almost all operators. 
Moreover, TP is the only operator to use only its 
own network to provide trunk segments of leased 
lines whereas other market players partly lease 
lines from other operators (including from TP) in 
order to provide trunk segments to third parties.

As regards the second criterion (structure of the 
market does not tend towards effective competi-
tion), UKE emphasised that TP’s market share 
grew between 2005 and 2006 and reached a level 
of around 40% in terms of lines. UKE also stated 
that, although the market is constantly develop-
ing, investments are costly and time-consum-
ing and therefore UKE does not expect any new 
entrants in the next two years who could be real 
competitors for TP. UKE noted that TP’s prices are 
decreasing, although this trend is a consequence 
of regulatory intervention. UKE estimated that 
TP would raise its prices if the regulatory obliga-
tions were removed.

The Commission took the view that, when assess-
ing the first criterion, UKE had to examine 
whether the industry has experienced entry and 
whether entry has been or is likely to be suffi-
ciently immediate and persistent to limit market 
power. The Commission noted that there are sev-
eral operators providing trunk services in Poland. 
While it is true that most of the alternative oper-
ators offer their services on a small scale, it has 
to be noted that two of them (i.e. Exatel SA and 
Telekomunikacja Kolejowa Sp. z o.o.) have gained 
substantial market shares.

The Commission noted that TP’s network has 
already been to some extent duplicated by alter-
native infrastructure (for example, alternative 
operators are active in 12 transit areas, in 49 large 
cities which are former capitals of administrative 
regions, and in a certain number of TP’s local 
switches). Moreover, schemes of backbone net-
works of alternative operators show that their net-
work is developed on several major routes. There-
fore, UKE’s assessment that barriers to entry and 
lack of duplicability of TP’s network would point 
to the existence of high and non-transitory entry 
barriers does not appear to be justified.

With regard to the second criterion, it has to be 
stressed that alternative operators have been able 
to gain substantial market shares and have there-
fore brought dynamic to the market. The mere fact 

that TP’s market share in terms of lines increased 
from 2005 to 2006 does not indicate per se that the 
dynamics of the market have changed.

The Commission took note of the fact that alterna-
tive operators are not in a position to provide their 
services using only their own networks, although 
UKE failed to examine in its analysis to what 
extent alternative operators have to rely on TP’s 
infrastructure. UKE also failed to examine the 
impact of any hypothetical refusal by TP to pro-
vide these particular lines (or the impact of a price 
increase) on the alternative operators affected.

On the basis of the evidence provided by UKE, the 
Commission believed that the market for trunk 
segments of leased lines in Poland did not fulfil 
the three-criteria test and therefore is not suscep-
tible to ex ante regulation.

4.2.2  The SMP finding

UKE maintained that TP’s market share, which 
was around 40% in 2006 (in terms of volume, 
including self-supply), and the trend of market 
shares (TP’s market share has increased in terms 
of volume) indicate that TP has SMP in the respec-
tive market. However, the Commission noted that, 
in parallel, the main alternative operators’ market 
shares are also slowly going up. Looking at market 
shares in terms of value, a somewhat different pic-
ture emerges: TP seems to have lost market shares 
due to regulatory price intervention whereas the 
market shares of Exatel and Telekomunikacja 
Kolejowa have gone up. The trend as regards TP’s 
market shares is therefore unclear and further 
analysis would be required to draw conclusions.

It is important to mention that the market share 
information provided by UKE included self-sup-
ply. In this respect, the Commission noted that 
only about 40% of TP’s overall services in the 
relevant market are provided to third parties as 
the greater part of the dedicated capacity is used 
by TP’s subsidiaries. The Commission noted that 
there was not sufficient justification for the inclu-
sion of these sales in the market (for more about 
captive sales, see section 4.2.1 above). UKE itself 
admitted that it is unlikely that TP, in the event of 
a price change on the market, would stop supply-
ing its subsidiaries or that, in such a case, its sub-
sidiaries would purchase the services from other 
operators. If these captive sales were removed 
from the market, TP’s market share would be even 
lower than indicated in the notification.

Moreover, there was no information about the 
development of trunk segments in total or about 
the existence or non-existence of migration from 
competitors to TP or vice versa. It should also be 
underlined that a substantial part of the market 
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for trunk segments of leased lines consists of end-
to-end leased lines (15), which, for the terminating 
part, are regulated in the market for terminating 
segments of leased lines. This type of leased line 
seems to be gaining more influence in Poland but 
there was no clear evidence about the effect these 
lines have on other types of leased lines. Nor was 
it established to what extent the market shares of 
alternative operators are dependent on the reli-
ance of regulated infrastructure provided by TP.

In the light of the above, the Commission found 
insufficient evidence to support the conclusion 
that TP had significant market power in the rel-
evant market.

4.3	 Withdrawal of notifications
During the second phase of the consultation pro-
cedure the Commission held meetings with UKE 
to discuss its concerns about the findings of the 
two notifications. The European Regulators Group 
(‘ERG’) set up expert groups to examine the noti-
fications and to deliver an opinion. The ERG 
opinion supported the Commission’s position, 
agreeing with the Commission in both cases that 
insufficient data had been provided to support the 
findings regarding the three-criteria test and TP’s 
designation as an operator with SMP (16). Follow-
ing these discussions, UKE decided to withdraw 
the notifications (17). An NRA has the possibility 

(15)	 End-to-end lines are leased lines between two points 
which are not network nodes. These lines consist of both 
terminating and trunk segments. From the service pro-
vider perspective, these lines are one product (service) 
ensuring transmission of signals between two specified 
locations. In order to allocate that particular service to 
leased lines markets, UKE proposed to split these lines 
between terminating and trunk segments in a ratio of 
2:1 (i.e. two pieces of an end-to-end line belong to the 
terminating segments and one piece is treated as a trunk 
segment).

(16)	 The executive summary of the ERG opinion regard-
ing the two cases is available at http://www.erg.eu.int/
whatsnew/index_en.htm

(17)	 In July 2008, UKE re-notified the draft measure con-
cerning the market for transit services in the fixed 
public telephone network in Poland (see case under 
PL/2008/0788). In this new notification UKE came to 
the conclusion that the transit services market is com-
petitive and proposed to withdraw regulation from this 
market.

through the consultation mechanism to with-
draw a notification at any time. Such withdrawal 
ends the procedure and the Commission does not 
adopt a decision in such cases.

5.	 Conclusion
When defining relevant markets which are dif-
ferent from those listed in the Recommenda-
tion, NRAs have to apply the three-criteria test. 
NRAs may impose regulation only in markets 
which meet the three criteria (i.e. markets where 
there are high and non-transitory entry barri-
ers; the structure of the market does not tend 
towards effective competition; and competition 
law is not sufficient to address the market failures). 
The above cases illustrate the importance of the 
three-criteria test (18). Imposing or maintaining 
regulation in a market which is not susceptible 
to ex ante regulation would affect trade between 
Member States and would raise concerns about 
the measure’s compatibility with Community law. 
The cases indicate that, if the Commission cannot 
agree with the findings of the three-criteria test, 
it will probably issue a serious doubts letter and 
the case will go into the second phase of the con-
sultation procedure. The cases also demonstrate 
the importance of the revised Recommendation, 
which fosters further deregulation in telecoms 
markets where justified.

(18) 	Although at the same time the SMP assessment in the 
cases was also the basis for the Commission’s serious 
doubts.

http://www.erg.eu.int/whatsnew/index_en.htm
http://www.erg.eu.int/whatsnew/index_en.htm
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The new Guidelines on the application of Article 81 of the EC Treaty 
to the maritime sector

Carsten BERMIG and Cyril RITTER (1)

On 1 July 2008, the European Commission 
adopted guidelines on the application of Article 
81 of the EC Treaty to maritime transport services 
(‘the Guidelines’). This followed a public consulta-
tion in 2007. (�)

In 2006, the Council adopted Regulation 
1419/2006 (�), which repealed the liner confer-
ence block exemption contained in Regulation 
4056/86 (�) with effect from 18 October 2008. Since 
18 October 2008, liner companies have to assess 
whether all their business practices comply with 
Article 81. The Guidelines will help liner operators 
understand the implications of this change, and 
will provide details in particular on exchanges of 
information between carriers.

Regulation 1419/2006 also extended the proce-
dural competition rules in Council Regulation 
1/2003 (�) to tramp shipping services (unsched-
uled maritime transport of non-containerised 
bulk cargo). In this connection, the Guidelines 
provide details on the legal assessment of opera-
tional cooperation agreements between tramp 
operators (so-called ‘pool agreements’).

Background
The maritime transport sector essentially com-
prises two types of transport: liner shipping 
and tramp shipping. Liner shipping refers to 
the scheduled transport of containerised cargo. 
Tramp shipping (also called bulk shipping) refers 
to the unscheduled transport of bulk cargo (for 
example grain, iron ore, etc). Tramp shipping is 
usually unscheduled because the demand is more 
seasonal, irregular and geographically imbalanced 
than for liner services.

Since the 1870s, the liner sector has been organ-
ised in so-called ‘conferences’. Conferences are 
groups of shipping companies that collude on a 

(1)	 Directorate-General for Enterprise and Industry, Unit 
B-3, and Directorate-General for Competition, unit F-1, 
respectively. The content of this article does not neces-
sarily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the authors.

(2)	 Council Regulation (EC) No 1419/2006 of 25 September 
2006 (OJ L 269, 28.9.2006, p. 1).

(3)	 Council Regulation (EEC) No 4056/86 of 22 December 
1986 (OJ L 378, 31.12.1986, p. 4).

(4)	 Council Regulation (EC) No 1/2003 of 16 December 
2002 (OJ L 1, 4.1.2003, p. 1).

particular ‘trade’ (i.e. a route) by fixing prices and 
capacity. In 1986, the Council adopted Regula-
tion 4056/86, which block-exempted liner confer-
ences on the assumption that they ‘have a stabilis-
ing effect, assuring shippers of reliable services’, 
and that ‘they contribute generally to providing 
adequate efficient scheduled maritime transport 
services’ (�).

In September 2006, following a four-year con-
sultation process on the continued soundness of 
the liner conference block exemption, the Coun-
cil unanimously adopted Regulation 1419/2006 
repealing the block exemption with effect from 
18 October 2008, on the grounds that the four 
conditions in Article 81(3) were no longer ful-
filled.

During the consultation process, the liner indus-
try made it clear that following the abolition of 
conferences it would put in place an information 
exchange scheme in order to have more visibil-
ity on prices and capacity. The Guidelines pro-
vide a framework for the legal assessment of this 
project.

The tramp sector differs from the liner sector in 
that (a) it is more fragmented and (b) the main 
cooperation mechanism between tramp shipown-
ers is the so-called ‘pool’ agreement. Moreover, for 
many years, the tramp sector was not subject to the 
Commission’s normal investigation and enforce-
ment powers (as set out in Regulation 17 (�) and 
then in Regulation 1/2003). Instead, the tramp 
sector was subject to the procedural rules in Arti-
cle 85 of the EC Treaty (�). In 2006, Regulation 

(5)	 Recital 8 of Regulation 4056/86.
(6)	 EEC Council Regulation No 17: First Regulation 

implementing Articles 85 and 86 of the Treaty (OJ 13, 
21.2.1962, p. 204).

(7)	 ‘Without prejudice to Article 84, the Commission shall 
ensure the application of the principles laid down in 
Articles 81 and 82. On application by a Member State or 
on its own initiative, and in cooperation with the compe-
tent authorities in the Member States, which shall give it 
their assistance, the Commission shall investigate cases 
of suspected infringement of these principles. If it finds 
that there has been an infringement, it shall propose 
appropriate measures to bring it to an end. If the infrin-
gement is not brought to an end, the Commission shall 
record such infringement of the principles in a reaso-
ned decision. The Commission may publish its decision 
and authorise Member States to take the measures, the 
conditions and details of which it shall determine, nee-
ded to remedy the situation.’
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1419/2006 — the same Regulation that repealed 
the liner conference block exemption — also 
brought tramp shipping within the scope of the 
Commission’s full investigation and enforcement 
powers under Regulation 1/2003.

As the liner and tramp sectors are now subject 
in full to Article 81 and Regulation 1/2003, the 
Commission undertook to issue guidelines on the 
maritime sector. A draft version of the Guidelines 
was published for an eight-week consultation in 
September 2007. The final version was adopted on 
1 July 2008 and takes account of comments made 
by shipowners, shippers, Member States and other 
stakeholders (�).

This calls for two further comments. First, sector-
specific guidelines are very rare. In recent years, 
guidelines have rather been of a general nature, 
dealing with substance (vertical agreements, hori-
zontal mergers, fines) or with procedure (such as 
the notice on complaints). Guidelines have also 
been adopted for specific types of agreements (for 
example technology transfer agreements). The 
present Maritime Guidelines are therefore the 
only sector-specific guidelines adopted since the 
modernisation of EU competition law in 2004.

Second, the role of guidelines is to provide clar-
ity and predictability to stakeholders as to how the 
Commission will apply the competition rules in 
practice. However, Commission Guidelines can-
not in any way lead to endorsement of any hypo-
thetical conduct that a firm might like to adopt on 
the market. Guidelines are not supposed to consti-
tute a Commission decision on a particular case.

Guidelines are also normally based on accumu-
lated experience in the relevant field. Here, the 
Commission agreed to issue Guidelines in two 
areas that it has never dealt with before (informa-
tion exchange in the liner sector and tramp pools). 
Therefore, it is understandable that there should 
be some degree of generality, at least at this stage. 
The guidelines simply aim to provide a general 
analytical framework, which should be adapted 
to the particular circumstances in a given case. 
They are meant to provide indications regarding 
the reasoning and relevant factors. In the area 
of competition law, the legal assessment always 
depends on the particular circumstances of the 
case in question. So, by nature, guidelines will 
always contain a number of qualifiers and open-
ended statements.

(8)	 All the comments received are published on the web-
site of the Competition DG. See also press release 
No IP/08/1063 and the frequently asked questions in 
MEMO/08/460.

Scope of the Guidelines
As regards the temporal scope, the Commission 
decided to limit the validity of the Guidelines to 
a period of five years. The five-year period runs 
from 18 October 2008, which marks the aboli-
tion of liner conferences in the EU, to 17 October 
2013.

Tramp pools have of course been fully subject to 
the full force of Article 81 since 18 October 2006, so 
the analysis of pools in the Guidelines also applies 
to potential pool cases in the period between 18 
October 2006 and 18 October 2008.

The reason for the five-year limitation is that (a) 
the aim of the Guidelines is merely to facilitate the 
transition, and (b) this will allow the Commission 
to review them in 2013 in view of future market 
developments and in order to reflect its growing 
experience of the sector. The Commission may 
also decide to let the Guidelines lapse.

In terms of substantive scope, the Guidelines 
cover the liner sector and the tramp sector. In the 
past, some Commission decisions have identified 
a third category known as specialised services (e.g. 
car carriers), which did not come within the scope 
of liner or tramp services (�). This categorisation 
is now devoid of purpose, as all three categories 
are subject to Article 81 and Regulation 1/2003. 
In any event, the Guidelines are relevant to ‘spe-
cialised’ services insofar as the issues discussed in 
the Guidelines apply to such services (information 
exchange and pool agreements).

Although the Guidelines do not specifically 
address cabotage services (maritime transport 
services within the same Member State), they nev-
ertheless apply to these services insofar as they are 
provided either as liner or tramp shipping serv-
ices.

The Guidelines do not apply to the transport of 
passengers or to any other economic sector.

Structure and contents of the Guidelines
The Guidelines first make a number of general 
points in relation to the end of the liner confer-
ence block exemption and about the interaction 
with other Commission Guidelines. The Guide-
lines then address the notion of effect on trade 
between Member States, market definition, infor-
mation exchanges in the liner sector, and pool 
agreements in the tramp sector. We address each 
point in turn below.

(9)	 Case IV/34.446 Trans Atlantic Agreement (‘TAA’) 
(OJ L 376, 31.12.1994, p. 1), paragraphs 47-49.
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General points
The Guidelines first address general points in con-
nection with the abolition of the liner conference 
block exemption. The Guidelines recall that all 
liner conference activity must cease in relation 
to services to or from one or more EU ports (or 
non-EU ports serving the same catchment area 
as an EU port, including via trans-shipment; see 
paragraph 20 of the Guidelines) (10). The carriers 
are also reminded that their behaviour must be in 
compliance with Article 81 from day one of the 
new regime, i.e. 18 October 2008.

This is regardless of whether other jurisdictions 
allow, explicitly or tacitly, price-fixing by liner 
conferences or discussion agreements. The Com-
mission’s view is that the abolition of the liner con-
ference block exemption on EU trades would only 
create an incompatibility with the laws of another 
jurisdiction if that jurisdiction actually required 
the formation of price-fixing conferences on EU 
trades. Although some jurisdictions still allow 
conferences, the Commission is not aware of any 
jurisdiction that currently requires the formation 
of conferences.

The Guidelines also recall that they do not affect 
the consortia block exemption (11). Finally, the 
Guidelines do not affect, do not replace and do not 
deviate from other existing Commission guide-
lines (12).

Effect on trade between Member States
The Guidelines recall that transport services are 
often international in nature, and that therefore in 
most cases there is likely to be an effect on trade 
between Member States, for example on account 
of the impact on the markets for the provision of 
transport and intermediary services. By contrast, 
cabotage cases may be less straightforward. In 
any event, in both types of cases, it is necessary 
to refer to the Commission’s Guidelines on the 
‘effect on trade’ concept in Articles 81 and 82 of 
the Treaty (13).

(10)	This means that liner conference activities, such as 
price-fixing or fixing capacity, on a route from e.g. the 
Far East to Morocco or to Turkey, with the aim of ulti-
mately trans-shipping containers to the EU, falls foul of 
Article 81 provided all other conditions in Article 81 are 
met.

(11)	 Commission Regulation (EC) No 611/2005 of 20 April 
2005 (OJ L 101, 20.4.2005, p. 10).

(12)	For example, the Guidelines on the applicability of Arti-
cle 81 of the Treaty to horizontal cooperation agreements 
(OJ C 3, 6.1.2001, p. 2) and the Guidelines on the appli-
cation of Article 81(3) of the Treaty (OJ C 101, 27.4.2004, 
p. 97).

(13)	 OJ C 101, 27.4.2004, p. 81.

Market definition
In the liner sector, the Guidelines reflect past Com-
mission decisions and court judgments defining 
markets on deep-sea trades. The relevant market 
includes container transport services between a 
range of substitutable ports at one end of the serv-
ice and another range of ports at the other end. 
For short-sea trades, however, the Guidelines note 
that intermodal competition may be an additional 
consideration.

In the tramp sector, the Commission followed 
the principles expressed in the 1997 Notice on the 
definition of the relevant market (14) (i.e. mainly 
demand-side and supply-side substitutability). In 
the area of tramp shipping, demand-side substi-
tutability is to be assessed among other things on 
the basis of vessel types, vessel sizes and contract 
types. Supply-side substitutability is to be assessed 
on the basis of e.g. vessel types and vessel sizes, 
although terminal and draught restrictions and 
environmental standards may exclude certain 
vessels from the relevant market. The geographic 
market is to be assessed on a case-by-case basis 
(i.e. port-to-port routes, regional market or global 
market, as the case may be).

Information exchanges in the liner sector
In general, the Guidelines acknowledge that 
exchanges of information lead to greater market 
transparency and may contribute to improving the 
way liner services are provided, in the interest of 
carriers and transport users (in particular where 
the information is shared with customers). How-
ever, under certain circumstances, information 
exchanges may also have the effect of reducing or 
removing uncertainty as to the future behaviour 
of the market players, with the result that com-
petition between undertakings is restricted. This 
approach reflects the case-law of the Community 
courts.

A restriction of competition may occur if certain 
circumstances are present, namely a concentrated 
market structure and exchanges of commercially 
sensitive information.

l	The market structure is to be assessed in view 
of the level of concentration and the structure 
of supply and demand, notably the number 
of competitors, the symmetry and stability of 
their market shares and the existence of struc-
tural links between them.

l	Whether information is sensitive depends on 
(a) its age and the period to which it relates, (b) 
its aggregated or individualised nature and (c) 

(14)	 OJ C 372, 9.12.1997, p. 5.
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the frequency of the exchange. It also depends 
on whether the information is public or not, 
although in some cases public information may 
be enhanced or combined or made more acces-
sible in a way that makes it sensitive.

The Guidelines note that in the past the Commis-
sion considered information more than one year 
old as historical whereas information that was less 
than one year old was viewed as recent. However, 
this does not constitute an absolute rule. Accord-
ingly, the historical or recent nature of the infor-
mation will be assessed on a case-by-case basis 
with regard to all other factors in the relevant 
market.

It should also be noted that the three key factors 
(age, level of aggregation and frequency) will be 
assessed by the Commission as a whole rather 
than separately, because some factors may have an 
impact on others. For example, the moment when 
the information becomes historical is likely to be 
sooner if it is aggregated rather than individual.

Pool agreements in the tramp sector
A shipping pool brings together a number of 
similar vessels under different ownership in order 
to place these vessels under a single commer-
cial management. A common feature of pools is 
joint selling, although they also contain elements 
of joint production. This section is based on the 
Commission’s market investigation. The various 
pool agreements that the Commission has seen 
in the course of its market investigation reveal a 
typical profile, which is referred to as the ‘stand-
ard’ shipping pool in the Guidelines.

The characterisation and analysis of the ‘standard’ 
shipping pool set out in the Guidelines may not 
extend to all pools. By necessity, there is a certain 
amount of generalisation in the text, although in 
practice the Commission will examine each case 
on its own merits, as is the rule in EC competition 
law.

Indeed, paragraph 12 of the Commission’s Guide-
lines on Horizontal Agreements states that ‘the 
centre of gravity of [an agreement] determines’ its 
categorisation as a joint selling agreement or a joint 
production agreement or one of the other types of 
agreement. This ‘centre of gravity’ test applies to 
tramp pools as well: if, on the basis of the centre 
of gravity test, a particular pool between competi-
tors is found to be closer to joint selling than to 
joint production, it will be analysed as such.

Paragraphs 60 to 63 of the Guidelines contain a 
definition of the standard pool and provide some 
legal background. The rest of the section follows 
the familiar structure of the Guidelines on Hori-

zontal Agreements and the Guidelines on Vertical 
Restraints: there are ‘pools that do not fall under 
Article 81(1)’, ‘pools that generally fall under Arti-
cle 81(1)’, and ‘pools that may fall under Article 
81(1)’.

l	Pools between non-competitors and pools that 
benefit from the De Minimis Notice (15) do not 
fall under Article 81(1).

l	The sub-section on pools ‘that generally fall 
under Article 81(1)’ refers to section 5 of the 
Guidelines on Horizontal Agreements.

l	Pools ‘that may fall under Article 81(1)’ include 
pools that do not involve joint selling but nev-
ertheless entail some degree of coordination on 
the parameters of competition (e.g. joint sched-
uling or joint purchasing).

Finally, the Guidelines make it clear that if the 
parties are indeed competitors and the agree-
ment does fall under Article 81(1), there remains 
the possibility to apply the exemption in Article 
81(3). The final version of the Guidelines contains 
a significantly expanded section on Article 81(3) 
compared to the draft version published in Sep-
tember 2007.

Generally, it should be kept in mind that other 
Commission guidelines are relevant and may 
provide additional guidance for the assessment of 
pools, with regard to both Article 81(1) and Arti-
cle 81(3).

Conclusion
In a spirit of cooperation with the maritime sector, 
the Commission issued these Maritime Guidelines 
in order to help operators transition to a new era 
of competition and self-assessment. It was clear 
from the consultation process that there was some 
tension between the views of the industry and the 
views of the customers. This was especially so in 
the liner sector, where the carriers and shippers 
expressed conflicting views. We believe that the 
Guidelines arbitrate between these competing 
claims in a way that reflects the correct applica-
tion of Article 81. As regards the level of detail 
in the Guidelines, we believe that the Guidelines 
strike the right balance between the necessary 
level of generality and the need to provide guid-
ance to the industry on what would constitute a 
breach of Article 81.

The reform of competition rules applying to mari-
time transport services will be completed in the 
coming months by a public consultation on a 

(15)	 Commission notice on agreements of minor importance 
which do not appreciably restrict competition under 
Article 81(1) of the Treaty (OJ C 368, 22.12.2001, p. 13).
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preliminary draft regulation on the renewal of 
the Block Exemption Regulation for liner ship-
ping consortia (Commission Regulation (EC) 
No 823/2000 of 19 April 2000, as amended). That 
regulation allows shipping lines to enter into 

extensive cooperation for the purpose of provid-
ing a joint service (so-called ‘consortia’). The Mar-
itime Guidelines are an integral part of the Com-
mission’s Action Plan to implement the Integrated 
Maritime Policy (16).

(16)	 See http://ec.europa.eu/maritimeaffairs/dev_imp_en.html.

http://ec.europa.eu/maritimeaffairs/dev_imp_en.html
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The new settlement procedure in selected cartel cases

María Luisa TIERNO CENTELLA (1)

The Commission has introduced the option of set-
tling cartel cases where the Commission and the 
parties reach the same conclusions on the scope 
of the respective parties’ liability and the facts of 
the infringement on the basis of the evidence in 
the Commission file. To this end, the Commis-
sion has amended Regulation (EC) No 773/2004 
and adopted a Commission Notice on the subject 
(together referred to as the ‘Settlements Package’). 
EU settlements are not an informal tool for clos-
ing infringement procedures, but regular, simpli-
fied procedures leading to the adoption of a Deci-
sion establishing an infringement and imposing a 
fine, and they are subject to judicial review. Fines 
imposed at the end of settlement procedures will 
be 10% lower than the fines that would have been 
imposed otherwise. From the point of view of the 
general interest, settlements are appropriate where 
procedural savings can be obtained and resources 
can be redeployed on other cases. The settlement 
procedure only applies to cartels, as an alternative 
to the ordinary antitrust procedure, and it does not 
interfere with the application or the level of reward 
provided for in the Leniency Notice. (�)

Introduction

Settlements are an option for companies which, 
in full knowledge of the strength of the Commis-
sion case in a cartel investigation, prefer to admit 
liability, bring an end to the procedure and obtain 
a reduction of the fine, rather than explore every 
procedural option available. Companies are free to 
stick to the ordinary antitrust procedure instead, 
if they intend to contest the Commission’s find-
ings and challenge its interpretation of evidence 
by all means and exhaust all time-limits up until 
the final decision and beyond. So settlements are 
an alternative to the ordinary antitrust procedure, 
which continues to apply to cartel cases by default 
and as a fall-back procedure, i.e. whenever a set-
tlement is not reached either because it was never 
explored in a given case or because such efforts 
failed.

(1)	 Directorate-General for Competition, Directorate G 
(Cartels). The content of this article does not necessa-
rily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the author.

EU settlements are not informal ways of closing 
an investigation, quite the contrary. A ‘settle-
ment’ is a formal infringement Decision reflecting 
the findings of the investigation and imposing a 
fine (reduced by 10%), adopted under Articles 7 
and 23 of Regulation (EC) No 1/2003 at the end 
of a regular, streamlined procedure in which the 
addressees have expressly accepted liability for an 
infringement of Article 81 EC.

The settlements package is designed to extract 
procedural efficiencies from some of the ways in 
which companies may choose to exercise their 
subjective rights. Even under the ordinary proce-
dure, the right of access to the file and the right to 
participate in an oral hearing are exercised only 
if the parties so request, and any company may 
decide to contribute to the Commission’s investi-
gation or acknowledge its findings, for example. 
Provided that those choices are not imposed on 
the company, they are unimpeachable and they 
have no bearing on the legality of the Decision 
adopted at the end of the procedure. Some choices 
may be more helpful than others in speeding up 
the adoption of a decision. However, one-off deci-
sions by individual companies do not simplify pro-
ceedings significantly in multilateral cases, such 
as those of cartels: for example, substantive replies 
to the statement of objections made by others will 
need to be processed, an oral hearing might still 
be held and full access has to be prepared for other 
parties anyway.

The settlement package introduces specific incen-
tives and safeguards to encourage options that can 
lead to a streamlined procedure if chosen by all 
or most of the parties under investigation. It also 
introduces procedural variations to allow for the 
possibility to speed up proceedings ahead of the 
formal statement of objections, and it provides 
guidance for companies willing to explore that 
course of action. The settlements package also 
ensures that parties make an informed choice in 
the light of the evidence in the Commission’s file 
and in full awareness of the charges and conse-
quences they face.

The settlement procedure applies only to car-
tel cases. Since cartels are deliberate, flagrant 
infringements, in such cases the debate between 
the suspect companies and the Commission 
focuses on the scope and accuracy of the facts 
and on the value and extent of evidence in the 
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file. In contrast to other antitrust cases, there is 
no discussion of intent, market definition or how 
anti-competitive and pro-competitive effects 
should be balanced. Convergent views are likely to 
be reached relatively quickly in cartel cases, which 
are often driven by compelling evidence and/or 
insiders’ statements, compared with other anti-
trust cases. On the other hand, the Commission 
has no obligation to settle a case and may make its 
own judgment about whether the features of the 
case or the overall progress made is likely to result 
in procedural efficiencies justifying the reduction 
in the fine.

Simplifying cartel procedures may be worth a 
reward for cooperation and a dedicated legal 
instrument because cartel investigations are com-
paratively frequent and procedural costs may be 
high because of the multiplicity of parties and 
languages involved and the fact that the average 
cartel file numbers tens of thousands of pages, all 
of which have to be screened for confidentiality 
issues, while only a few hundred of those pages, 
on average, are actually used in evidence.

The Commission conducts thorough investiga-
tions in all cartel cases. By the time settlement 
discussions start, it is ready to issue a fully fledged 
statement of objections drafted to stand up in 
court, failing a settlement. So settlement discus-
sions are not meant to extract more evidence 
but to debate the preliminary findings and the 
evidence already gathered by the Commission. 
Under the settlement procedure, the Commission 
effectively hears the parties and gives them the 
opportunity to argue their case convincingly, but 
there is no negotiation or bargaining on the scope 
of the objections envisaged, the use of evidence or 
the appropriate sanction in exchange for parties’ 
cooperation in reducing the cost of the case. If 
the parties and the Commission cannot convince 
each other of their case, they will argue it again 
through the ordinary procedure.

The ‘Settlements Package’ in the legal 
and institutional framework

While, as we have seen, parties can choose whether 
or not to exercise certain rights, there is no scope 
for adjusting or compromising on a number of 
other rights and duties:

—	 Any commitment not to appeal against a Com-
mission decision would be unenforceable and 
void.

—	 The College of Commissioners must remain 
free to decide and must still consult the Advi-
sory Committee. Therefore, a settlement is 

only reached when the Commission set out its 
final position in the Decision, after consulting 
the Advisory Committee.

—	 Any infringement Decision would be null and 
void if the Commission: (a) had not previously 
initiated proceedings or (b) had not issued a 
statement of objections against the companies 
including all the objections in the Decision (�) 
or (c) had not given them the opportunity to 
argue their case, or (d) had refused access to 
the evidence used to support objections against 
the parties concerned. By contrast, if no access 
is granted to other documents in the file 
requested by a party, the decision will only be 
void if the party concerned can show that the 
Decision would have been different if it had 
obtained access.

The Settlements Package has been conceived to 
create flexibility within the existing limits imposed 
by the Treaty, Regulation 1/2003 and consolidated 
case law. It consists of:

—	 Commission Regulation (EC) No 622/2008 
of 30 June 2008 amending Regulation (EC) 
No 773/2004, as regards the conduct of settle-
ment procedures in cartel cases (�), which intro-
duces the option of applying alternative rules 
and timing for the initiation of proceedings, 
the role of complainants, access to the file and 
oral hearings, within the limits laid down by 
Council Regulation (EC) No 1/2003.

—	 Commission Notice on the conduct of settlement 
procedures in view of the adoption of Decisions 
pursuant to Article 7 and Article 23 of Council 
Regulation (EC) No 1/2003 in cartel cases (�) (the 
Settlements Notice), which provides guidance 
on the interpretation of the new provisions of 
Regulation No 773 and on the particulars of 
the new procedure. Companies can rely on this 
basic framework to understand the stakes and 
guarantees available, to anticipate and evalu-
ate the cooperation expected from them and to 
assess whether or not it is worth settling.

(2)	 ‘The rights of the defence are infringed as a result of a 
discrepancy between the statement of objections and 
the final decision only where an objection stated in the 
decision was not set out in the statement of objections in 
a manner sufficient to enable the addressees to defend 
their interests’ (Case T-44/00 Mannesmannröhren-
Werke v Commission [2004], paragraphs 98 to 100; Case 
T-15/02 BASF AG v Commission, paragraph 95).

(3)	 OJ L171, 01.07.2008, pp. 3-6.
(4)	 OJ C167, 02.07.2008, pp. 1-6.
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Procedure leading to settlement 
decisions in cartel cases

No settlement without a prior, ordinary 
investigation
The usual investigative measures and means, such 
as inspections, leniency applications and infor-
mation requests will be used. At that stage there 
are no means to assess whether settling might be 
an option. The Commission will investigate and 
provisionally verify the facts internally before it 
explores the option of a settlement with the par-
ties.

Exploring the parties’ interest in settling
In deciding whether it is worth exploring a set-
tlement in a given case, the Commission will 
assess the prospects of reaching a settlement with 
all companies concerned and hence handling the 
case more efficiently than by following the ordi-
nary procedure. It may be possible to exclude set-
tlements from the outset if one can reasonably 
foresee that some company is unlikely to settle or 
that several companies concerned are not likely to 
settle on the same (or compatible) terms. The fac-
tors set out in point 5 of the Settlements Notice 
give an idea of the considerations that might be 
relevant, such as the number of parties concerned, 
the number of parties which have not applied for a 
leniency reward or will not obtain one, the number 
of parties that have spontaneously opted to engage 
in settlement discussions, foreseeable divergences 
in their relative positions and conflicts over the 
attribution of liability, and the likely extent to 
which the facts will be contested.

If the Commission considers that it is worth 
exploring settlements, it will notify the relevant 
companies of the decision to initiate proceedings 
and set a time-limit within which each of them 
can declare in writing its interest in participating 
in bilateral settlement discussions with the Com-
mission (participating in them does not imply any 
admission of illegal conduct or duty to settle for 
the parties concerned). If the Commission has 
initiated proceedings against several legal enti-
ties which it identifies within the same group of 
undertakings, it will also indicate that to the legal 
entities concerned, which should then appoint a 
single representative to participate in settlement 
discussions. This does not imply parental liability, 
but facilitates the conduct of bilateral discussions 
and allows parties with identical or similar inter-
ests to be equally and simultaneously aware of the 
content and conclusions of the meetings. Parties 
will be reminded that the time-limit set to declare 
their interest in participating in settlement dis-

cussions is also the time-limit within which they 
can still submit any leniency application under 
preparation. Beyond that time-limit, leniency 
applications are not forbidden, but they may (and 
normally will) be rejected on the grounds that the 
time-limit has expired (�).

Bilateral settlement discussions with the 
parties to the proceedings
Bilateral settlement discussions with the parties 
take place between the initiation of proceedings 
and the issuing of a formal statement of objections 
(SO), with the investigated companies that have 
become ‘parties to the proceedings’ by then. Such 
is the effect of a decision initiating proceedings for 
its addressee. Moreover, the companies in question 
can be sure from the moment that proceedings are 
initiated that only the Commission is competent 
to apply Article 81 EC to the case (the initiation of 
proceedings by the Commission relieves national 
competition authorities of that duty).

Settlement discussions are bilateral in order to 
focus efficiently on the concerns of the relevant 
undertaking (several parties may correspond to a 
single undertaking) in a relatively short sequence 
of meetings, without having to get into compara-
tive exercises.

Settlement discussions allow both the parties and 
the Commission to evaluate the benefits of set-
tling from their respective viewpoints and make 
an informed choice between the settlement proce-
dure and the ordinary procedure. They take place 
on the basis of a template of settlement submis-
sion.

The Commission is not obliged to pursue set-
tlement discussions if the parties’ positions and 
arguments lead to the conclusion that a settlement 
is unlikely or that it would not serve the public 
interest because the efficiencies sought with a set-
tlement procedure are not likely to be achieved 
overall. In such a scenario, the Commission may 
put an end to settlement discussions and, conse-
quently to any further disclosure of evidence or 
information and revert to the ordinary proce-
dure.

As discussions progress, the Commission informs 
the parties of the objections envisaged against 
them, discloses the evidence supporting those 
objections and, ultimately, discloses the fine range 
calculated according to the Guidelines on fines. 

(5)	 Point 13 of the Settlements Notice reads: ‘The Commis-
sion may disregard any application for immunity from 
fines or reduction of fines on the ground that it has been 
submitted after the expiry of the time-limit referred to 
in point 11’.
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Parties have every opportunity to express their 
views on the objections and the evidence and to 
argue their position. Their arguments will be con-
sidered and they may convince the Commission 
to amend or drop some original objections, with 
an effect on the range of potential fines. In this 
way, parties are able to effectively exercise their 
rights to be heard on the objections envisaged (see 
point 24 of the Settlements Notice (�)). Addition-
ally, parties will have been informed of the range 
of likely fines that they may face (which does not 
happen in the ordinary procedure).

Further to the evidence supporting the objections 
envisaged, a company genuinely lacking informa-
tion about its own past behaviour or the circum-
stances surrounding a certain period or aspect 
of the cartel (e.g. if former employees or other 
individuals who represented the company or its 
predecessor are no longer available), may lodge 
a reasoned request justifying this and specifying 
other (non-confidential versions of) accessible 
documents or document categories that it would 
like to consult to make an informed choice. For 
this purpose, the parties consult the case-file list 
as it stands at that point in time. The Commission 
grants this sort of request if it is justified, unless 
the access requested would jeopardise the proce-
dural economies intended under the settlement 
procedure. The Commission does not refuse to 
grant access to the documents or full access to the 
file altogether, but it may refuse to grant it before 
issuing the SO and do it following the ordinary 
procedure. The parties may always call upon the 
Hearing Officer for any issue concerning access to 
the file and due process.

(6)	 ‘(...) for the parties’ rights of defence to be exercised effec-
tively, the Commission should hear their views on the 
objections against them and supporting evidence before 
adopting a final decision and take them into account by 
amending its preliminary analysis, where appropriate. 
The Commission must be able not only to accept or 
reject the parties’ relevant arguments expressed during 
the administrative procedure, but also to make its own 
analysis of the matters put forward by them in order to 
either abandon such objections because they have been 
shown to be unfounded or to supplement and reassess 
its arguments both in fact and in law, in support of the 
objections which it maintains’. These principles are 
based on the case law of the European Court of Justice 
in Case 41/69 ACF Chemiefarma v Commission [1970] 
ECR 661, at paras 47, 91 and 92; Joined Cases 40/73 to 
48/73, 50/73, 54/73 to 56/73, 111/73, 113/73 and 114/73 
Suiker Unie and Others v Commission [1975] ECR 1663, 
at paras 80, 437 and 438; and Joined Cases 209/78 to 
215/78 and 218/78 Van Landewyck and Others v Com-
mission [1980] ECR 3125, para. 68; and of the Court of 
First Instance in: Case T-44/00 Mannesmannröhren-
Werke v Commission [2004] ECR II-0000, paras 98 to 
100; and in Case T-15/02, BASF AG v Commission, of 
15 March 2006, at paras 93 and 95.

On the other hand, parties are warned that coor-
dination to distort the facts, or to distort the evi-
dential value of documents in the file to find com-
mon ground suiting all parties, may lead the Com-
mission to end settlement discussions, to cite this 
as an aggravating circumstance and to withdraw 
leniency (see point 5 of the Settlements Notice 
(�)). In the same way that the Commission does 
not bargain with companies, but merely relies on 
the compelling nature of the evidence gathered 
and the 10% incentive in order to get companies 
to settle, it does not depend on undertakings 
negotiating joint settlement terms amongst them-
selves. There are no formal records of settlement 
discussions other than the parties’ settlement sub-
missions, if that stage is reached. That allows the 
parties to have frank exchanges and helps protect 
the confidentiality of settlement discussions, as 
does the ban on parties disclosing the contents of 
the talks to other companies or authorities in any 
jurisdiction without the Commission’s permission 
(see point 7 of the Settlements Notice (�) and the 
new Article 10a(2) of Regulation 773/2004 (�)).

Parties’ Settlement Submissions
Once an understanding has been reached on the 
terms of the settlement submission and similar 
progress has been made with all parties concerned 
in the settlement discussions, the Commission 
may set a time-limit within which the undertak-
ings may lodge their respective settlement sub-
missions.

(7)	 ‘(…) The Commission may also decide to discontinue 
settlement discussions if the parties to the proceedings 
coordinate to distort or destroy any evidence relevant to 
the establishment of the infringement or any part thereof 
or to the calculation of the applicable fine. Distortion or 
destruction of evidence relevant to the establishment of 
the infringement or any part thereof may also consti-
tute an aggravating circumstance within the meaning of 
point 28 of the Commission Guidelines on the method 
of setting fines imposed pursuant to Article 23(2)(a) of 
Regulation (EC) No 1/2003 (the Guidelines on fines), 
and may be regarded as lack of cooperation within the 
meaning of points (12) and (27) of the Leniency Notice 
(…)’.

(8)	 ‘The parties to the proceedings may not disclose to 
any third party in any jurisdiction the contents of the 
discussions or of the documents which they have had 
access to in view of settlement, unless they have a prior 
explicit authorisation by the Commission. Any breach 
in this regard may lead the Commission to disregard the 
undertaking’s request to follow the settlement proce-
dure. Such disclosure may also constitute an aggrava-
ting circumstance, within the meaning of point 28 of 
the Guidelines on fines and may be regarded as lack of 
cooperation within the meaning of points (12) and (27) 
of the Leniency Notice’.

(9)	 ‘(…) This information shall be confidential vis-à-vis 
third parties, save where the Commission has given a 
prior explicit authorisation for disclosure (…)’.
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A party lodging a settlement submission formally 
commits to the settlement procedure and to set-
tling, provided that the Commission follows up. 
Should the SO raise objections other than those 
acknowledged by a party or if the Commission 
intends to impose a fine exceeding the maximum 
amount submitted, the party concerned is no 
longer bound by its submission, and the acknowl-
edgements provided cannot be used in evidence 
against any of the parties to the proceedings 
(see points 21 (10) and 22 (11) of the Settlements 
Notice).

Parties’ settlements submissions must include the 
following (see the new Article 10a(2) of Regula-
tion (EC) No 773/2004 and point 20 of the Settle-
ments Notice):

1.	 An acknowledgement of the parties’ liability 
for the infringement and of their involvement 
in it, as described (object, duration, main facts, 
legal assessment, etc.).

2.	 An indication of the maximum amount of the 
fines the parties would expect to be imposed.

3.	 The parties’ request to:

	 a) � apply the settlement procedure to the case,

	 b) � receive the SO and the final decision in one 
of the official EU languages.

4.	 The parties’ confirmation that they:

	 a) � Have kept the contents of settlements dis-
cussions confidential;

	 b) � Have been informed of the Commission’s 
objections in a satisfactory manner;

	 c) � Have been given the opportunity to be 
heard, so that they will request neither fur-
ther access to the file nor an oral hearing.

Settlement submissions receive the same protec-
tion from discovery as corporate statements to 
qualify for leniency under points 35 to 39 of the 
Settlements Notice.

(10)	 ‘The acknowledgments and confirmations provided by 
the parties in view of settlement constitute the expres-
sion of their commitment to cooperate in the expeditious 
handling of the case following the settlement procedure. 
However, those acknowledgments and confirmations 
are conditional upon the Commission meeting their 
settlement request, including the anticipated maximum 
amount of the fine’.

(11)	 ‘Settlement requests cannot be revoked unilaterally 
by the parties which have provided them unless the 
Commission does not meet the settlement requests by 
reflecting the settlement submissions first in a statement 
of objections and ultimately, in a final decision (…)’.

Simplified procedure until the final 
Decision
Pursuant to Article 10(1) of Regulation 773/2004, 
issuing a statement of objections is a mandatory 
step prior to the adoption of a final Decision in 
any EU antitrust procedure. In settlement pro-
cedures, if the parties’ settlement submissions 
correspond to the understanding reached during 
the settlement discussions, the Commission, in 
turn, normally adopts a streamlined SO reflect-
ing their content (see point 22 of the Settlements 
Notice). Consequently, parties committed to set-
tling are expected to reply to the SO by confirm-
ing that the SO reflects their submission (see point 
26 of the Settlements Notice (12)). Following this 
confirmation, further access to the file or an oral 
hearing is superfluous (see new Articles 12(2) (13) 
and 15(1a) (14) of Regulation 773/2004). It must 
be noted that parties who choose to settle have 
already had access to the necessary parts of the file 
to their satisfaction, and that they have been heard 
orally during bilateral discussions in advance of 
their voluntary submission and of the formal noti-
fication of objections. Also, a settlement is reached 
only if the final Decision reflects the parties’ sub-
missions.

Consequently, the streamlined SO can be turned 
into a decision with minimal changes and addi-
tions. In particular, the final settlement deci-
sion imposes a fine including the 10% settlement 

(12)	 ‘Should the statement of objections reflect the parties’ 
settlement submissions, the parties concerned should 
within a time-limit of at least two weeks set by the Com-
mission in accordance with Articles 10a(3) and 17(3) 
of Regulation (EC) No 773/2004, reply to it by simply 
confirming (in unequivocal terms) that the statement 
of objections corresponds to the contents of their set-
tlement submissions and that they therefore remain 
committed to follow the settlement procedure. In the 
absence of such a reply, the Commission will take note 
of the party’s breach of its commitment and may also 
disregard the party’s request to follow the settlement 
procedure’.

(13)	 ‘However, when introducing their settlement submis-
sions the parties shall confirm to the Commission that 
they would only require having the opportunity to 
develop their arguments at an oral hearing, if the state-
ment of objections does not reflect the contents of their 
settlement submissions’.

(14)	 ‘After the initiation of proceedings pursuant to 
Article 11(6) of Regulation (EC) No 1/2003 and in order 
to enable the parties willing to introduce settlement sub-
missions to do so, the Commission shall disclose to them 
the evidence and documents described in Article 10a(2) 
upon request and subject to the conditions established 
in the relevant subparagraphs. In view thereof, when 
introducing their settlement submissions, the parties 
shall confirm to the Commission that they will only 
require access to the file after the receipt of the state-
ment of objections, if the statement of objections does 
not reflect the contents of their settlement submissions’.
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reduction and not exceeding the maximum level 
of the fine as accepted by the party in its submis-
sion. The 10% reduction applies to the final cal-
culation of the fine, after any leniency reward has 
been granted. This ensures that any company set-
tling gets the same level of settlement reduction, 
even if it reaches the ceiling for financial liabil-
ity laid down in Article 23(4) of Regulation (EC) 
No 1/2003 (15).

Before adoption, the draft decision is submitted 
to the Advisory Committee of representatives 
of the Member States, for their opinion (see new 
Article 10a (3) of Regulation 773/2004 (16)) and 
the Hearing Officer drafts a report, as in any other 
antitrust procedure.

Under point 29 of the Settlement Notice (17), in 
the hypothetical (and truly exceptional) case 
that the Commission intends not to settle in the 
end, it cannot adopt a decision without issuing a 

(15)	 ‘The financial liability of each undertaking in respect of 
the payment of the fine shall not exceed 10% of its total 
turnover in the preceding business year’.

(16)	 ‘When the statement of objections notified to the par-
ties reflects the contents of their settlement submissions, 
the written reply to the statement of objections by the 
parties concerned shall, within a time-limit set by the 
Commission, confirm that the statement of objections 
addressed to them reflects the contents of their settle-
ment submissions. The Commission may then proceed 
to the adoption of a decision pursuant to Article 7 and 
Article 23 of Regulation (EC) No 1/2003 after consulta-
tion of the Advisory Committee on Restrictive Practices 
and Dominant Positions pursuant to Article 14 of Regu-
lation (EC) No 1/2003’.

(17)	 ‘The Commission retains the right to adopt a final 
position which departs from its preliminary position 
expressed in a statement of objections endorsing the 
parties’ settlement submissions, either in view of the 
opinion provided by the Advisory Committee or for 
other appropriate considerations in view of the ulti-
mate decisional autonomy of the Commission to this 
effect. However, should the Commission opt to follow 
that course, it will inform the parties and notify to them 
a new statement of objections in order to allow for the 
exercise of their rights of defence in accordance with the 
applicable general rules of procedure. It follows that the 
parties would then be entitled to have access to the file, 
to request an oral hearing and to reply to the statement 
of objections. The acknowledgments provided by the 
parties in the settlement submissions would be deemed 
to have been withdrawn and could not be used in evi-
dence against any of the parties to the proceedings’.

new statement of objections and allowing a new 
defence following the ordinary procedure.

Final remarks

Practice will bring proficiency, in this field as in 
any other. Once experience is gained in dealing 
with settlements, procedural economies should be 
made in the length of the administrative proce-
dure and in the resources necessary to deal with 
individual cases both at the administrative stage 
and in litigation.

In the field of cartels, the Settlements Package, 
like the revision of the Leniency Notice, shows 
that the Commission does not rest on its lau-
rels, but actively searches for ways to maintain 
and improve its performance and record against 
a moving target, so that its enforcement efforts 
increase deterrence against cartel behaviour.
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The importance of access to fuels for competition in the electricity 
sector: the case of lignite in Greece

Philippe CHAUVE and Polyvios PANAYIDES (1)

On 5 March 2008 the Commission adopted 
a Decision finding that the Hellenic Repub-
lic had infringed Article 86(1) in conjunction 
with Article 82 of the EC Treaty by maintain-
ing the preferential access to lignite in favour of 
the incumbent Greek electricity provider, Public 
Power Corporation (PPC). The Hellenic Republic 
had thereby conferred a competitive advantage on 
PPC in the wholesale electricity market, because 
lignite is the most competitive source of electric-
ity generation in the Greek market. This action 
maintained and strengthened the dominant posi-
tion of PPC in that market and created inequality 
of opportunity between economic operators. The 
abovementioned Decision calls on the Hellenic 
Republic to grant fairer access to lignite, and is 
an important step in the Commission’s efforts to 
introduce more competition into energy markets: 
it underlines the need to ensure fair access to the 
cheapest sources of generation in order to ensure 
effective competition. (�)

1.  The Greek electricity market
In terms of the process of liberalisation of energy 
markets that has taken place in the European 
Union, the liberalisation of the Greek electricity 
market began in 2001. The earliest steps of this 
process included the introduction of freedom to 
generate electricity and to supply electricity to 
large consumers. Subsequently, retail supply was 
further liberalised so as to include other categories 
of consumers. Moreover, a mandatory day-ahead 
market (pool) was created in 2005 for the sale of 
all locally generated and imported electricity.

At the beginning of the liberalisation process, the 
incumbent undertaking (PPC) was producing 
almost all of the electricity generated in Greece 
and supplying virtually all consumers: the only 
exceptions were a few industrial companies which 
had previously obtained authorisation to operate 
their own generation plants, usually Combined 
Heat-And-Power (CHP) plants, to meet their 
manufacturing needs. The aim of the liberalisa-
tion process was to bring new generators into the 
market.

(1)	 Directorate-General for Competition, units B-1 and B-3. 
The content of this article does not necessarily reflect 
the official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

However, entries by newcomers were only very 
limited: the new power plants built between 2001 
and 2006 were 1) plants using Renewable Energy 
Sources (RES, such as wind power) under an 
attractive guaranteed tariff regime, 2) plants built 
by PPC itself and 3) two gas-fired plants only 
which were built by competitors. For all practi-
cal purposes in 2006 PPC still owned 90% of the 
installed capacity (which was about 12 300MW), 
RES plants represented 4.1%, industrial CHP 
plants amounted to about 1.5% and the two new 
generators active on the market (Hellenic Petro-
leum and GEK) together amounted to 5.7% (�).

This lack of investment was not due to lack of 
demand, since consumption grew by about 15% 
in the relevant period. In fact, because supply was 
not keeping pace with the growth in consump-
tion, there was a serious risk of black-outs, and the 
Regulator had to subsidise the building of one of 
the two new gas-fired plants mentioned above (on 
the basis of tender procedures) to ensure that the 
necessary supply would be available in 2004. The 
Regulator had to organise further tenders in 2006 
in order to subsidise the building of more plants 
and to ensure that 900MW of additional capac-
ity was put in place. This situation was not caused 
by the licensing process either: between 2001 and 
2006, 21 licences for a total capacity equal to half 
of the existing installed capacity were granted to 
potential competitors of PPC and many of these 
licences were obtained as soon as 2001. The real 
issue was that competitors were not building new 
power plants.

2.  The specific role of lignite in Greece
As explained in previous articles of this News
letter (�), the electricity sector has particular char-
acteristics: the product cannot be stored, flexibility 
of demand is very limited, and the level of demand 
varies significantly within a day or a week and 
on a seasonal basis. This leads to a system where 
demand must be continuously matched by supply 
(in practice on an hourly basis). In addition, the 
production costs of different sources of generation 

(2)	 This percentage includes CHP plants owns by these 
two operators and which date back to pre-liberalisation 
times

(3)	 See Competition Policy Newsletter 2/2007, ‘Modelling 
competitive electricity markets, are consumers paying 
for a lack of competition?’, page 18.
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(based on various fuels or on hydropower) vary 
very considerably, thereby creating a steep merit 
curve; moreover, the price is set every hour, by the 
last plant in the merit order that is called upon to 
meet the demand.

The merit order of plants in Greece (shown in 
the graph below) is simpler than on other mar-
kets, given that at present there are no nuclear or 
coal-fired power plants in the Greek market. The 
cheaper plants are lignite-fired plants. In recent 
years, the shares of electricity production for each 
of the different sources of generation were around 
60% for lignite-fired plants, 6-12% (depending on 
the year) for hydro-power plants and about 30% 
for gas and oil-fired plants.

Figure 1: the Greek merit curve

This is a schematic representation of the supply 
curve on the Greek wholesale electricity market 
based on data collected in the investigation. The 
box on the left in which the price is virtually zero 
corresponds to electricity which benefits from pri-
ority dispatch in the pool (imports and RES).

As demand varies between peak and off-peak, 
the cheaper plants (so-called ‘baseload plants’) 
are operating continuously to meet demand and 
the more expensive plants are called upon to pro-
duce only during certain hours. In order to com-
pete in the market, it is thus important to have 
plants along the merit curve so as not to rely only 
on peak plants with a sporadic output. Further-
more, the cheaper plants generate far more prof-
its than other plants as they enjoy inframarginal 
rent during peak hours. It is thus of key impor-
tance for an electricity undertaking to have cheap 
baseload plants, which in the case of Greece 
means lignite-fired plants. Indeed, the OECD had 
already reported in 2001 and in 2006 (�) on the 
 
 

(4)	 OECD report on Greece ( OECD, 2006) and OECD 
report ‘Regulatory Reform — Greece’ (OECD 2001)

advantages of lignite-fired plants in Greece, and 
this was admitted publicly by PPC itself (�). The 
advantage of lignite-fired generation is not only 
the fact that it is the cheapest source of generation 
(�), but also that it is a very stable source. Lignite 
is very expensive to transport and is thus hardly 
traded: lignite extracted from a deposit is thus 
systematically burnt in nearby power plants which 
are designed specifically to fire the lignite of that 
deposit. This is the practice throughout Europe.

The problem is that, to date, only PPC can build 
lignite-fired plants in Greece since it has been 
given a virtual monopoly access to the Greek lig-
nite reserves.

3.  �The State measures giving control of 
lignite to PPC

Lignite is an abundant resource in Greece and is 
essentially used for electricity generation. Greece 
is the second largest lignite producer in Europe 
and fifth in the world. Virtually all (98%) of lignite 
reserves are owned by the State. The State there-
fore controls access to lignite in Greece.

The State does not exploit lignite directly: it grants 
lignite exploration and exploitation rights to com-
panies by individual decisions. Initially this was 
done without a specific legal framework. Then, in 
1973, Greece adopted a mining code applying to 
all companies and, in 1975, a specific law creating 
a separate procedure for granting rights to PPC. 
The code was used only for the allocation of rights 
on very small deposits, whereas PPC was granted 
rights on all large deposits. The result of the deci-
sions taken by Greece is that, by the time the elec-
tricity sector was liberalised, 91% of the reserves 
granted for exploitation had been granted to PPC 
and only 9% to other undertakings. Seven years 
later, in 2008, the situation had not changed.

It therefore comes as no surprise that competitors 
of PPC cannot in practice build new lignite-fired 
plants. In fact, undertakings applied for licences 
to build new lignite-fired plants in Greece as early 
as 2001, but these applications were all rejected, 
inter alia on the grounds that there were not suf-
ficient quantities of lignite to fuel such plants.

(5)	 PPC recognised that lignite is a strategic fuel for ins-
tance in presentations to sector experts and in its annual 
reports. Statements gradually disappeared from the 
annual reports as the procedure of the Commission 
went forward.

(6)	 This is confirmed by PPC internal data and by the price 
of electricity offered by PPC in the day-ahead market.
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4.  The infringement
Article 86 (1) of the EC Treaty states that ‘in the 
case of public undertakings and undertakings 
to which Member States grant special or exclu-
sive rights, Member States shall neither enact nor 
maintain in force any measure contrary to the 
rules contained in this Treaty, in particular to 
those rules provided for in Article 12 and Arti-
cles 81 to 89.’ PPC is a public undertaking because 
it is 51% owned and controlled by the Hellenic 
Republic.

According to the case law of the Court of Justice, if 
a State measure results in an inequality of oppor-
tunity between economic operators, and therefore 
a distortion of competition, such a measure con-
stitutes an infringement of Article 86(1) in con-
junction with Article 82 (�).

By granting and maintaining in force quasi-
monopolistic rights giving PPC privileged access 
to lignite exploitation, and thus to lignite-based 
electricity, the Hellenic Republic ensured that 
PPC had privileged access to the cheapest avail-
able fuel for electricity production. This created an 
inequality of opportunity between PPC and com-
petitors on the wholesale electricity market. The 
Hellenic Republic thus enabled PPC to protect its 
quasi-monopolistic market position despite the 
liberalisation of the wholesale electricity market, 
thereby maintaining and reinforcing the PPC’s 
dominant position in that market

5.  The case made by the State
During the administrative procedure, the Greek 
State argued that the measures had essentially 
been adopted before the liberalisation of the elec-
tricity sector. In the Commission’s view, however, 
the problem was related to the fact that the Hel-
lenic Republic had maintained those measures 
after liberalisation. No new deposits were granted 
to competitors, the legislation for the granting of 
rights to PPC is still in force and PPC remained 
free to obtain rights on more lignite deposits (�).

The Greek State also argued that lignite was not 
conferring an advantage on PPC given that it was 
proving increasingly expensive to mine owing 
to environmental concerns and that there were 
many alternatives available (e.g. for instance it 

(7)	 C-462/99 Connect Austria [2003] ECR I-5197, para-
graph 84.

(8)	 In particular PPC can apply for the exploitation of 
the only two remaining significant deposits which are 
immediately exploitable, based on the provisions of its 
licence for exploration of those deposits. PPC was also 
allowed to participate in the reallocation process of one 
of the few deposits which had not been granted to it.

was argued that a large number of projects are in 
the pipeline for new gas-fired and even coal-fired 
plants and that this showed that these were suit-
able alternatives to lignite-fired plants). Increas-
ing costs have not affected the competitive advan-
tages of lignite: this is demonstrated inter alia by 
the plans announced by PPC itself to build new 
lignite-fired plants and to develop new deposits. 
Although other projects do exist, the analysis by 
the Commission (�) demonstrated that alternatives 
are still clearly more expensive than lignite. In 
fact, several of the projects announced by compet-
itors continue to be delayed because these opera-
tors cannot compete effectively if they do not have 
lignite-fired power plants. This is the very reason 
why the State was obliged to subsidise new plants 
to ensure security of supply. The Greek State fur-
ther argued that imports were placing a constraint 
on competition: however, that constraint remains 
very limited, as imported capacity accounts for 
only around 10% of peak electricity demand.

The Greek State also argued that the real issue for 
(the reduced) market entry was the existence of 
regulated tariffs in the downstream retail supply 
to consumers. While these tariffs may have com-
pounded the effect of the State measures on lig-
nite, these tariffs could not be the only reason for 
the low level of entry in the market by competi-
tors. Furthermore, after the mandatory day-ahead 
wholesale market was created, this issue was no 
longer relevant. As admitted by the Greek State 
and PPC themselves, competitors need lignite-
fired generation as part of their portfolio.

6.  Remedies
The Commission Decision of 5 March 2008 
(which found that there had been a violation of 
Article 86(1) in conjunction with Article 82 of 
the EC Treaty) called on the Hellenic Republic to 
adopt remedies in order to correct the anti-com-
petitive effects of the State measures in question. 
Specifically, the Decision provided that the Hel-
lenic Republic, within the framework of its over-
all policy regarding lignite-fired generation in 
Greece, should adopt specific measures to ensure 
that competitors of PPC have access to sufficient 
amounts of lignite and to generation of electricity 
on the basis of lignite to allow them to compete 
with PPC in the electricity wholesale market.

(9)	 The analysis used inter alia. the 2005 report of IEA 
and NEA on ‘Projected costs of generating electricity’ 
which is available at http://www.iea.org/textbase/nppdf/
free/2005/ElecCost.pdf and the trend in fuel prices 
since then (in particular the surge in gas and coal pri-
ces), which underlines the advantage of the stable cost of 
lignite.

http://www.iea.org/textbase/nppdf/free/2005/ElecCost.pdf
http://www.iea.org/textbase/nppdf/free/2005/ElecCost.pdf
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Under the terms of the Decision, as an indicative 
objective, 40% of total exploitable lignite reserves 
in Greece must be made available to PPC’s com-
petitors in the electricity market. The type of meas-
ures that the Hellenic Republic could adopt cumu-
latively or individually may include the allocation 
of new deposits to competitors, the reallocation of 
previous deposits and possibly connected power 
plants, and the imposition of a cap which would 
be binding on all market participants, including 
PPC.

7. Conclusion
This case underlines the important role of access 
to fuels in ensuring competition in electricity mar-
kets and the specific role of certain fuels in that 
respect. This case also demonstrates how State 
measures could hamper the development of com-
petition in the energy sector. However, the Com-
mission is determined to address such distortions 
through structural measures wherever necessary, 
in order to ensure that there is enough investment 
and better supply for the benefit of consumers.
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Approved guarantee methods for regional aid or de-minimis aid — 
the German and the Hungarian example

Rolf TUCHHARDT, András TARI and Christophe GALAND (1)

Introduction (�)
Member States often use public guarantees as a tool 
to support enterprises and to provide incentives 
to invest, for example, in certain regions. Mem-
ber States gain an advantage from the reduced 
budgetary impact of such guarantees compared to 
direct grants. However, in the context of State aid 
control, guarantee schemes are rather complex. 
The aid element of a public guarantee depends on 
the risk borne by the State and detailed analysis is 
needed in order to estimate that risk and quantify 
the aid.

In view of the complexity of estimating the risk 
borne by the public guarantor, the adoption of 
the Block Exemption Regulation for regional aid 
(RAG-BER) (�) in 2006 resulted in guarantee 
schemes being classified as intransparent forms of 
aid. An aid scheme is only considered to be trans-
parent if it is possible to calculate precisely the 
gross grant equivalent as a percentage of eligible 
expenditure ex ante without having to undertake 
a risk assessment. Only transparent aid schemes 
can be block-exempted.

On 29 August 2008, the new general block exemp-
tion Regulation (GBER) (�) came into force replac-
ing the RAG-BER. While the GBER introduced 
more flexibility for SME guarantee schemes, the 
general approach of identifying transparent and 
intransparent forms of aid is maintained.
Guarantee schemes are by definition not trans-
parent, as the aid element can only be established 
after a risk assessment of the underlying transac-
tion. However, in order to enable Member States 
to use the block-exemption Regulation also for 
guarantee schemes, in a similar way to the RAG-
BER, the GBER allows Member States to notify a 

(1)	 Directorate General for Competition, units H-1 and 
E-3. The content of this article does not necessarily 
reflect the official position of the European Commis-
sion. Responsibility for the information and views 
expressed lies entirely with the authors.

(2)	 Commission Regulation (EC) No 1628/2006 of 24 Octo-
ber 2006 on the application of Articles 87 and 88 of the 
Treaty to national regional investment aid, OJ L 302, 
1.11.2006, p. 29.

(3)	 Commission Regulation (EC) No 800/2008 of 6 August 
2008 declaring certain categories of aid compatible with 
the common market in application of Articles 87 and 
88 of the Treaty (General block exemption Regulation), 
OJ L 214, 9.8.2008, p. 3.

method to establish the aid element of guarantees. 
Once the method is approved, guarantee schemes 
which use the approved method can be considered 
as transparent, and be block-exempted.
Similarly, the new de-minimis Regulation (�), 
which came into force in December 2006, allows 
Member States to apply a methodology to ascer-
tain whether a guarantee is within the de-mini-
mis ceiling if this methodology has been accepted 
by the Commission following notification on the 
basis of another block-exemption Regulation, 
such as the GBER, and if the approved method-
ology explicitly addresses the type of guarantees 
and the type of underlying transactions at stake 
in the context of the application of the de-minimis 
Regulation.
In order to assess a notified guarantee method, 
the Commission follows a guarantee notice. For 
both the German and the Hungarian methodolo-
gies, which are presented in more detail below, the 
assessment was based on the Commission Notice 
of 2000 on the application of Articles 87 and 88 
of the EC Treaty to State aid in the form of guar-
antees (�), since the Commission approved these 
methods before the new guarantee Notice entered 
into force (�).
However, as the main principles of the old guar-
antee Notice are retained in the new guarantee 
Notice, the decisions taken under the old Notice 
are still relevant. In any event, Member States can 
still use the methodologies approved under the 
old guarantee Notice until 1 January 2010. Only 
then is an adaptation to the new guarantee Notice 
required. This adaptation means that administra-
tive and capital costs have to be included, as these 
are also required under the new guarantee Notice 
when calculating the aid element of a guarantee.

The economic rationale
In economic terms, a guarantee is a risk manage-
ment tool which, in its most common form, is 
associated with a loan or other financial obliga-
tion to be contracted by a borrower with a lender.

(4)	 Commission Regulation (EC) No 1998/2006 of 
15 December 2006 on the application of Articles 87 and 
88 of the Treaty to de minimis aid, OJ L 379, 28.12.2006, 
p. 5.

(5)	 OJ C 71, 11.3.2000, p.14.
(6)	 OJ C 155, 20.6.2008, p. 10, the new guarantee Notice was 

published on 20 June 2008.
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The guarantee reduces the risk borne by the 
lender, as the guarantor undertakes vis-à-vis the 
lender to transfer to him the guaranteed amount 
in the event of the borrower defaulting on its pay-
ment obligations. In this way, a guarantee can help 
overcome the reluctance of a risk-alert lender to 
provide the necessary funding to the borrower.

A public guarantee can be a useful economic pol-
icy instrument to leverage funds for certain activi-
ties or categories of enterprises that are seen as too 
risky by financial institutions.

Under normal market conditions, the guarantor 
has to be remunerated for taking on part of the 
risk through a premium which is ultimately borne 
by the borrower. The premium is proportional to 
the risk of loss faced by the guarantor, which in 
turn depends on the probability of default of the 
borrower and the chances of recovery of part of 
the guarantee payments from the security pro-
vided as collateral or through legal proceedings.

If the guarantee is provided by the State, which 
does not act as a market investor (e.g. by charging 
a premium which is lower than the market pre-
mium), it may involve a State aid element which 
usually benefits the borrower.

In order to establish the State aid element, sub-
section 3.2 of the 2000 guarantee Notice outlines 
how the aid element is to be calculated in the case 
of guarantee schemes. The cash grant equiva-
lent of a loan guarantee in a given year should be 
considered as ‘[…] the difference between (a) the 
outstanding sum guaranteed, multiplied by the 
risk factor (the probability of default) and (b) any 
premium paid, i.e. (guaranteed sum x risk)-pre-
mium.’ (�)

The German guarantee methodology

The German guarantee methodology for 
investment loans (case N 197/2007)
Germany was the first Member State that made 
use of the new approach introduced by the RAG-
BER and, in April 2007, following an intensive 
pre-notification phase, notified a methodology 
to establish the aid element of guarantees. This 
notification covered public guarantees for loans 
given by banks to finance investment expenses. 
Germany indicated at the same time that it also 

(7)	 The new guarantee Notice requires under point 4.4. that, 
for each risk class, the calculation of the aid element is 
established ‘as the difference between (a) the outstan-
ding sum guaranteed, multiplied by the risk factor of 
the risk class (‘risk’ being the probability of default after 
inclusion of administrative and capital costs), which 
represents the market premium, and (b) any premium 
paid, i.e. (guaranteed sum × risk) — premium paid.’

wished to use this methodology for guarantees on 
investment loans provided under the de-minimis 
Regulation.

The Commission approved this methodology on 
25 September 2007. The main characteristics of 
the methodology are described below.

Main characteristics of the methodology

The German methodology is based on a risk dif-
ferentiation approach, which is the standard 
approach foreseen for guarantee schemes in the 
guarantee Notice. The method uses probabilities 
of default to establish the aid element of a guaran-
tee. In broad terms, the aid element of a guaran-
tee is equal to the sum of the present values of the 
indemnification payments expected to be made 
by the guarantor to the lender, less the sum of the 
present value of the guarantee fees expected to be 
received over the entire duration of the guaran-
tee.

In general, prior to the granting of a loan (with or 
without public guarantees), banks assign ratings 
to potential borrowers on the basis of a detailed 
analysis, taking into account both ‘hard’ finan-
cial data as well as ‘soft’ factors, such as manage-
ment quality. The ratings are then used in decid-
ing whether or not to issue the loan. As a rule, 
banks classify borrowers under their own rating 
systems.

However, since the rating grid of each bank is dif-
ferent, a mechanism was developed that enables 
the bank-specific rating to be converted into the 
rating grid of the German methodology. For the 
purposes of this conversion, the bank estimates 
the one-year probability of default by the bor-
rower. The borrower will then be classified in the 
methodology rating category which has the cor-
responding one year probability of default.

Since the annual probability of default varies 
greatly over the duration of a loan, multi-year 
default probabilities are used, as they provide 
greater information value than multiplying the 
1-year default probabilities by the duration of the 
loan.

On the basis of historic default rates from Creditre-
form Rating AG (�), Germany has established 
cumulative multi-annual probabilities of default 
for each rating category. Creditreform has the 
world’s largest database on German companies, 
containing information on a total of 3.6 million 
companies. The database reflects the structure of 
commercial borrowers in Germany.

(8)	 The Creditreform association (Verband der Vereine 
Creditreform e.V.) has a decentralised structure and 
comprises 130 independent companies.
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ity of default increases the longer the duration of 
the underlying loan and the lower the creditwor-
thiness of the borrower.

In order to establish the aid element of a guaran-
tee, the method takes account of the fact that when 
a firm defaults the full amount of the guarantee is 
not lost, because some money may be recovered 
by the sale of the assets of the firm. Based on his-
torical data, Germany calculated a recovery rate 
of between 12.5% and 20%. In addition, the reim-
bursement profile of the loan has an influence on 
the aid element of a guarantee. Indeed, a guaran-
tee on a 10-year loan with reimbursement of the 
capital in 10 annual and identical instalments is 
significantly less risky than the same loan with 
reimbursement of the entire capital at the end of 
the 10-year period. The method also takes into 
consideration the fact that the State will not have 
to indemnify the lending bank until some years 
after the grant of the guarantee, which means that 
the current value of these future payments is less 
than their nominal value. Lastly, the method cal-
culates the guarantee premium that the guarantor 
will receive and which reduces the aid element.

The German guarantee methodology for 
working capital loans — an amendment to 
the general method (case N 541/2007)

In addition to guarantees for investment loans, 
Germany also provides guarantees for working 
capital loans, i.e. loans financing current assets 
(inventories, work in progress, receivables, etc.), 
either as de-minimis aid or under the recently 
approved guarantee schemes for working capital 
loans in the new Länder (�). In practice, guaran-
tees for investment loans are often provided in 
combination with guarantees for working capital 
loans.

(9)	 Cases N 430/07, N 431/07, N 432/07, N 433/07, N 439/07 
and N 311/08. For details see http://ec.europa.eu/comm/
competition/state_aid/register/.

In September 2007, Germany notified an amend-
ment to the approved guarantee method for invest-
ment loans. This amended method was approved 
by the Commission on 28 November 2007.

Main characteristics of the amended 
methodology

Following a detailed analysis, the Commission 
concluded that only the parameter ‘recovery rate’ 
would need to be adapted in the approved meth-
odology for guarantees for investment loans in 
order to explicitly address guarantees for working 
capital loans.

As indicated above, the recovery rate reflects the 
fact that, in the case of default by a borrower, the 
payment by the guarantor to the lender is usually 
less than the full amount of the guarantee. Before 
the payment occurs, the creditor has to recover 
money by selling the securities which were given 
as collateral for the loan. Additional amounts 
might be recovered through the selling of other 
assets of the defaulted firm, or through guaran-
tees given by the owners. The basic assumption is 
that guarantees for working capital loans lead to 
higher payments in the event of default because 
fewer (or no) securities are available compared to 
investment loans.

As regards guarantees for investment loans, Ger-
many calculated a recovery rate of 12.5% for net 
programmes and 20% for gross programmes. Net-
programmes are constructed in such a way that 
the public guarantee only covers that part of a 
loan which is not secured by collateral. For gross 
programmes, the collateral covers both — i.e. the 
part of a loan which is covered by the public guar-
antee and the part of the loan that forms part of 
the commercial risk of the bank. Therefore, the 
recovery rate is higher for gross programmes than 
for net programmes.

Although Germany has advanced some argu-
ments as to why, in theory, the recovery rate for 
guarantees for investment loans and guarantees 

Ratingkategorie 
Bürgerschaften/

Credit Rating 
Guarantees

1-Jahres 
PD

Bonitäts- 
index

2-Jahres 
PD

3-Jahres 
PD

4-Jahres 
PD

5-Jahres 
PD

6-Jahres 
PD

7-Jahres 
PD

8-Jahres 
PD

1   2,00 100-262   2,2525   3,8087   5,4379   6,6248   7,6130   8,3178   8,8846

2   3,00 263-278   3,4375   5,4387   7,3122   8,8945 10,0594 10,8462 11,4634

3   4,50 279-309   4,9115   7,6106   9,9516 11,8842 13,2666 14,2402 15,0678

4   7,00 310-339 10,4740 15,0189 18,7805 20,6897 22,5151 23,1208 23,7212

5 10,00 340-382 18,0532 24,5023 28,2599 31,4100 33,3173 34,7203 35,3552

Figure 1: Creditreform multi-year cumulative default probabilities in %

http://ec.europa.eu/comm/competition/state_aid/register/
http://ec.europa.eu/comm/competition/state_aid/register/
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for working capital loans could be equal (10), in the 
absence of any empirical data on the recovery rates 
of guarantees for working capital loans (11), Ger-
many has suggested using a recovery rate of 12.5% 
for these types of loans, which corresponds to the 
recovery rate for net programmes for investment 
loans in respect of which no collateral is provided 
to the public guarantor (12).

Germany’s guarantee methodology for 
loans to special purpose vehicles and newly 
created firms (Case N 762/2007)
Both the guarantee method for investment loans 
and the amended method to include guarantees 
for working capital loans require the beneficiary 
to have a standard bank rating. The two approved 
methods exclude firms that do not have a rating. 
Therefore, in December 2007, Germany notified a 
further amendment to the guarantee methods to 
include guarantees to firms without a rating, such 
as guarantees for special purpose vehicles (so-
called ‘Projektgesellschaften’) and newly created 
firms.

The Commission approved this extension of the 
German guarantee method on 17 June 2008.

Main characteristics of the methodology

In order to include special purpose vehicles and 
newly created firms in the guarantee method, a 
transfer methodology was developed with the aim 
of using the existing database for historical default 
rates and applying the data to those beneficiaries 
for which no standard rating is available.

(10)	Germany explained that investment loans and working 
capital loans are always cross-secured, which means 
that an investment loan is secured in the first place by 
the investment good (assets) and in the second place by 
working capital — and a working capital loan is secured 
in the first place by working capital and in the second 
place by investment goods (assets). On this basis, reco-
very rates could be identical.

(11)	 Germany was unable to provide empirical data on reco-
very rates for guarantees for working capital loans, and 
confirmed that no empirical data are available, mainly 
due to the fact that, in the relatively limited number of 
cases where guarantees for working capital loans had 
been granted, they had always been granted in combi-
nation with guarantees for investment loans.

(12)	As an example, under the approved German method 
to establish the aid element in guarantees (State aid N 
197/2007), assuming a company with a credit rating 
of B1 requesting a loan with a repayment of the capi-
tal in 10 annual instalments and an annual guarantee 
premium of 1%, the de minimis threshold for a guaran-
tee applicable in the case of a working capital loan will 
be € 4.75 million (recovery rate of 12.5%), while for an 
investment loan with the same characteristics the thres-
hold will be € 5.78 million (recovery rate of 20%).

In this context, the German authorities suggested 
applying the definitions of Directive 2006/48 (13) 
‘relating to the taking up and pursuit of the busi-
ness of credit institutions’, which was transposed 
into German law through the so-called ‘Solva-
bilitätsverordnung’ (14), and the requirements of 
Basel II (15).

Directive 2006/48 defines ‘specialised lending 
exposures’ (16) (which would include loans to spe-
cial purpose vehicles and newly created firms) 
and, together with the Basel II agreement, a 
framework is provided with which banks have to 
evaluate risks for those exposures. In Germany, in 
line with Directive 2006/48, the financial markets 
supervisory authority (BAFIN) allowed the use of 
internal bank ratings to define the equity needs 
under Basel II for specialised lending exposures. 
Subject to certain minimum conditions and dis-
closure requirements, banks that have received 
supervisory approval may rely on their own inter-
nal estimates of risk components when determin-
ing the capital requirement for a given exposure. 
This so-called Internal Ratings Based Approach 
(or: ‘IRBA’) is subdivided into the foundation (or 
‘simple’) IRBA and the advanced IRBA.

While under the advanced IRBA detailed risk 
calculations are carried out by the lending bank, 
for the application of the simple IRBA banks use 
so-called ‘slotting’ criteria, which are pre-defined 
under Basel II (17).

Under both the simple and the advanced IRBA, 
banks are establishing ratings for their special 
lending exposures. Furthermore, on the basis of 
 
 
 
 

(13)	 OJ L 177 of 30 June 2006, p.1.
(14)	 Verordnung über die angemessene Eigenmittelauss-

tattung von Instituten, Institutsgruppen und Finan-
zholding-Gruppen (SolvV), http://www.bundesbank.
de/download/bankenaufsicht/pdf/solvv_070119.pdf

(15)	 http://www.bis.org/publ/bcbs107.pdf
(16)	 According to Directive 2006/48/EC — specialised len-

ding exposures are exposures which possess the fol-
lowing characteristics: (a) the exposure is to an entity 
which was created specifically to finance and/or operate 
physical assets; (b) the contractual arrangements give 
the lender a substantial degree of control over the assets 
and the income that they generate; and (c) the primary 
source of repayment of the obligation is the income 
generated by the assets being financed, rather than the 
independent capacity of a broader commercial enter-
prise.

(17)	 Although the advanced IRBA is more exact, for the 
purpose of a wide application of the guarantee method 
it would have been not feasible to limit the method to the 
advanced IRBA since a high number of German banks 
use the simple IRBA.
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this rating it is possible to link the results to the 
approved guarantee method and to transfer the 
rating into the method. This is done by means of 
an estimated one-year probability of default (for 
the advanced IRBA) or corresponding external 
ratings from international rating agencies (for the 
simple IRBA). The existing data on probabilities 
of default from the approved German guarantee 
method could then be used for the final calcula-
tion and the establishment of the aid element of a 
guarantee for a special lending exposure.

For young, innovative firms, special provisions 
have been introduced because, under the sim-
ple IRBA, these firms are classified under the 
slotting criteria in the so-called ‘weak’ category, 
which comprises the rating categories 4, 5 and 6 
of the guarantee method. Since rating category 6 
is excluded from the application of the guarantee 
method (18) and in order to avoid difficulties in the 
provision of guarantees to these firms, a selection 
mechanism is established which goes beyond the 
simple IRBA and is designed to allow some firms 
to be selected and to classify these selected firms 
into a better risk class, which is included in the 
method.

The Hungarian guarantee method 
(case N 201/b/2007)
The Hungarian authorities notified a methodol-
ogy to be applied within the context of both the 
RAG-BER and the de minimis Regulation for 
guarantees to SMEs up to a guaranteed amount 
of EUR 1.5 million. The methodology is to be 
applied by the Rural Credit Guarantee Founda-
tion (Agrár-Vállalkozási Hitelgarancia Alapítvány 
— ‘AVHGA’)

Main characteristics of the methodology

The method relies on establishing a hypothetical 
market premium that a private investor would 
charge. The aid element is the aggregated amount 
of the yearly differences between this market pre-
mium and the premium actually paid that are 
discounted to the date of granting of the guaran-
tee. The methodology calculates the hypothetical 
market premium individually for each segment 
identified.

The core of the calculation consists in establish-
ing, based on own historical data of the institu-
tion, what the average annual revenue from 
guarantee premiums would have had to be over 
the last 10 years in order for this revenue to ensure 

(18)	 Rating category 6 was excluded from the application of 
the guarantee method since this category might have 
included firms in difficulty.

a profit after tax on the institution’s equity that is 
proportionate to the relative size of the segment, 
taking also into account

—	 the 10-year average annual amount of the 
mobilised guarantees in the given segment;

—	 the 10-year average annual recovery in the 
given segment;

—	 the part of the 10-year average annual operat-
ing expenses of the guarantee institution that 
is proportionate to the size of the segment; 
and

—	 the part of the 10-year average annual revenue 
earned from the investment of the capital of 
the guarantee institution that is proportionate 
to the size of the segment.

The revenues from the hypothetical market pre-
mium (M) and revenues earned from the invest-
ment of the capital (I) constitute the income of 
ongoing operation. This income must exceed the 
net losses (L) (i.e. guarantees mobilised minus 
recovery) arising from guarantee commitments 
and the operating expenses (E) by a margin equal 
to the profit benchmark (19) (P). Thus, the revenue 
from the hypothetical market premium of the seg-
ment is calculated as follows:

M = P + L + E — I 
(which ensures that M + I = P + L + E)

The variables M (revenue from premiums of the 
segment) and L (net losses of the segment) are 
segment-specific data, while the other variables 
reflect proportional values according to the size 
of the segments. The calculated average annual 
revenue from the premium (M) is divided by the 
average size of the segment (20) to obtain the mar-
ket premium in percentage terms applicable for 
the segment (21).

Segmentation

There are seven segments in total. The segmen-
tation of AVHGA is based on two criteria only, 
namely the amount of the guaranteed loan/leas-
ing and the maturity of the guarantee.

(19)	 The expected profit (P) after tax should reflect a return 
equivalent to the central bank base rate. According to 
Hungary, taking the central bank base rate as the profit 
benchmark is transparent and it is a good proxy for yield 
expectations over the long term.

(20)	The size of the segment is the average end-of-the year 
amount of outstanding guarantees in the given segment. 
Averaging takes place over a 10-year period, or at least 3 
years if even the oldest individual transaction included 
in the segment took place less than 10 years ago. 

(21) The market premiums are recalculated on 1 July every 
year taking into account the latest historic data.
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De minimis application

The Hungarian authorities wish to apply the meth-
odology also for calculating the gross grant equiv-
alent of support granted under the de minimis 
Regulation. Guarantee support covering working 
capital loans is also eligible under that Regulation, 
although this is not the case for RAG-BER.

However, as explained above, guarantees that are 
not related to initial investments may have differ-
ent characteristics from investment loan or leas-
ing guarantees, e.g. in terms of a lower recovery 
rate due to a more likely lack of collateral.

Therefore, the Hungarian authorities distinguish 
between historical data on defaults (i.e. mobi-
lised guarantees) and recoveries in the segments 
concerned (22) (segments 1, 3 and 6) according to 
the type of guarantee (investment loan/leasing or 
working capital loan). This allows the market pre-
mium to be calculated separately for guarantees 
covering investment loan/leasing and guarantees 
covering working capital loans.

As the Commission has concluded, the method 
ensures that, if the calculated market premiums 
had been charged, the whole scheme (as well as 
each individual segment) would be self-financing 
and would even make a profit. It should be noted 
that it is only the new guarantee Notice (which 
entered into force after the decision was taken on 
this case) that goes as far as requiring adminis-
trative and capital costs to be considered. The 
method is transparent and easily verifiable, relies 
on easily accessible external data as well as on the 
institution’s own historical data, and is based on 
data covering a relatively long (10-year) period.

On the other hand, taking the averages of the 
portfolio over the last 10 years means lumping 
together amounts of guarantees granted/mobi-
lised guarantees/recoveries for projects at dif-
ferent stages of their lifecycle. In this regard this 

(22)	There was no need to split data in segments 2, 4, 5 and 7. 
Segments 2 and 5 (with a maturity of less than one year) 
include overwhelmingly (for more than 90 %) guaran-
tees for working capital loans. Similarly, in segments 4 
and 7 (with a maturity of over seven years) guarantees 
for investment loan/leasing make up more than 90%.

method is much less sophisticated than the Ger-
man method, where data on the marginal prob-
ability of default allow us to see exactly the prob-
ability of default of a 10-year guarantee in its fifth 
year in a given risk category, for instance. With 
the Hungarian method this is not possible: there is 
only one average annual default and recovery rate 
(i.e. default or recovery per guaranteed amount) 
per segment, which is taken into account when 
calculating the market premium.

It should also be noted that the measure does not 
have a risk-based segmentation, which means that, 
even though the calculation method is robust and 
on average the market premium for a given seg-
ment is correct, it may conceal important dif-
ferences for the individual guarantees by under-
estimating the market premium for the riskiest 
enterprises and overestimating it for the less risky 
enterprises in the segment. However, carrying out 
an individual risk assessment of each borrower 
in cases where a scheme covers a large number of 
small loans is a costly exercise. Given that guar-
antees are likely to cause less distortion of com-
petition for SMEs, point 4.5 of the new guarantee 
notice of 2008 would also allow a valuation of the 
aid intensity of the scheme as such, without the 
need to carry out a valuation for each risk class 
within a scheme, in the case of schemes where the 
guaranteed amount remains below a threshold of 
EUR 2.5 million. Since the approved methodol-
ogy would only apply to guarantees up to EUR 
1.5 million, the lack of clearly risk-based segments 
was acceptable. The Commission approved the 
method in its decision of 2 April 2008.

Conclusion
The German guarantee methods and the Hungar-
ian guarantee method were the first to be adopted 
by the Commission under the new approach to 
guarantees related to transparency requirements, 
which was introduced in 2006 in the RAG-BER. 
Several other Member States have also notified 
guarantee methods. While the development of a 
guarantee method is rather complex, the appli-
cation of the method should always be simple 
so as to avoid incorrect applications by granting 
authorities or banks. In this respect, Germany 

Maturity

Guaranteed loan/leasing amount (HUF) Up to 1 year From 1 to 7 years Over 7 years

1-1.000.000 [up to EUR 4000] Segment 1

1.000.001-100.000.000 [EUR 4000 — EUR 400 000] Segment 2 Segment 3 Segment 4

100.000.001- [above EUR 400 000] Segment 5 Segment 6 Segment 7

Figure 2: Segments of AVHGA
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has developed an internet-based calculation tool 
that allows the simple application of the approved 
method.

With the adoption of the GBER, the Commission 
confirmed the approach introduced by the RAG-
BER regarding the treatment of guarantees. Guar-
antee schemes can only be considered as transpar-
ent when the Commission has approved before-
hand a guarantee method that makes it possible 
to estimate the risk borne by the State (the public 
guarantor) and ultimately to establish the aid ele-
ment of a guarantee.

Experience has shown that the new approach leads 
to considerably improved results (23) that are in 
line with the new economic approach in State aid 
control. The economic foundation of the approved 

(23)	For example, in Germany, until the end of 2006 in line 
with past practice (i.e. 0.5 % aid element in all guaran-
tees granted to healthy firms), guarantees up to EUR 20 
million under the old de minimis rules did not consti-
tute State aid.

methods leads to an estimation of the State aid 
component of a guarantee that genuinely reflects 
the actual risk borne by the State.

As explained above, the GBER has introduced 
more flexibility as regards guarantees to SMEs. 
Guarantee schemes where the beneficiaries are 
solely SMEs are considered to be transparent if 
the aid element has been calculated on the basis of 
the safe-harbour premiums laid down in the new 
guarantee Notice. For all other cases, Member 
States need to continue to notify guarantee meth-
ods to the Commission. This includes guaran-
tees to SMEs up to a guaranteed amount of EUR 
2.5 million, where Member States want to make 
use of the possibility of a single premium intro-
duced by the new guarantee Notice.
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Economic analysis in vertical mergers

Raphaël DE CONINCK (1)

Economic analysis played a central role in the Com-
mission’s recent assessment of several purely vertical 
mergers, such as TomTom/TeleAtlas, Nokia/Navteq 
and Itema/BarcoVision. This paper describes the 
economic and econometric analysis that the Com-
mission carried out in these cases, focusing in par-
ticular on input foreclosure, and explains why this 
analysis ultimately led, in each of these cases, to a 
clearance decision without remedies.

1.  Introduction (�)
Vertical integration has been the subject of con-
siderable economic research since Coase’s semi-
nal contribution on the nature of the firm (�). 
While the efficiency enhancing effect of vertical 
mergers has long been recognised (�), the last two 
decades have seen the development of game-theo-
retic models showing that, under certain condi-
tions, vertical mergers could have anticompetitive 
effects (�). From an empirical point of view, how-
ever, efficiencies associated with vertical integra-
tion are found to outweigh possible anticompeti-
tive effects in most contexts (�).

Drawing on the economic literature on vertical 
integration, the Commission adopted its Non-
Horizontal Merger Guidelines in November 2007 
(hereinafter the ‘Guidelines’). The Guidelines stress 
that vertical and conglomerate mergers between 
firms operating in closely related but different 
markets should be treated differently than hori-
zontal mergers between rivals. While non-hori-
zontal mergers do not remove direct competition 
between rivals, in certain circumstances, they may 
lead to anticompetitive effects, e.g. through input 
foreclosure. The Guidelines also emphasise that 
non-horizontal mergers offer substantial scope 

(1)	 Directorate-General for Competition, Chief Econo-
mist’s Team. The content of this article does not neces-
sarily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the author.

(2)	 Coase (1937).
(3)	 For example, vertical mergers solve issues arising from 

contract incompleteness (e.g. Grossman and Hart 
(1986)) and allow the elimination of double margins 
(see, for example, Tirole (1988)).

(4)	 E.g. Hart and Tirole (1990), Choi/Yi (2000), Chen (2001), 
Nocke and White (2007) and Hombert et al. (2007). 

(5)	 See, for example, Syverson and Hortacsu (2007) for a 
recent empirical study on this question. Lafontaine and 
Slade (2007) provide a detailed survey of the empirical 
literature.

for efficiencies through the elimination of double 
margins and other productive efficiencies (�).

In the few months that followed the adoption 
of the Guidelines, the Commission assessed 
three purely vertical mergers, TomTom/TeleAt-
las, Nokia/Navteq and Itema/BarcoVision, which 
were each cleared without conditions after an 
in-depth investigation. This paper describes the 
economic analysis that was carried out in light of 
the recently adopted Guidelines, with a particu-
lar focus on input foreclosure (�). This paper also 
touches upon a number of important issues raised 
in these cases, such as confidentiality concerns, 
coordination, commitment problems, non-linear 
prices, efficiencies and merger specificity.

This paper is structured as follows: Section 2 
describes the main theory of harm considered in 
the above-mentioned decisions; Section 3 reviews 
the empirical analysis that was carried out by the 
Commission; and Section 4 concludes.

2.  Main theory of harm considered
On the day that the Guidelines were adopted, the 
Commission started an in-depth investigation into 
the acquisition of digital map supplier TeleAtlas 
by TomTom, a manufacturer of Portable Naviga-
tion Devices (PNDs). Shortly after, the Commis-
sion reviewed a similar merger: the acquisition of 
TeleAtlas’ competitor, Navteq, by mobile handset 
manufacturer Nokia. Both mergers were exam-
ples of backward integration, where a downstream 
producer acquires one of the two suppliers of nav-
igable digital maps, which constitute an input for 
its downstream product (�). Itema/BarcoVision is 
another purely vertical merger which, although in 
a totally different industry (equipment for the tex-
tile industry), shares a number of structural char-
acteristics with TomTom/TeleAtlas and Nokia/

(6)	 Guidelines, § 11-15. 
(7)	 Economic analysis also played an important role in 

shaping the theory of harm in Google/DoubleClick, 
another recent case in which both conglomerate effects 
and input foreclosure were considered (De Coninck and 
Papandropoulos (2008)). Thomson/Reuters was ano-
ther high-profile merger with vertical aspects, adopted 
shortly after the non-horizontal merger guidelines came 
into force. However, any potential vertical effects were 
resolved in this case through divestitures addressing the 
horizontal overlaps. 

(8)	 Both TomTom/TeleAtlas and Nokia/Navteq are descri-
bed in more detail in Esteva Mosso et al. (2008). 
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Navteq: in all three mergers, the upstream mar-
ket is a duopoly, and the acquiring party has an 
important position in the downstream market (�).

The main theory of harm that was considered in 
these three cases was input foreclosure, whereby 
the merged entity would potentially restrict access 
to an essential input to its downstream competi-
tors (10), thereby raising its downstream rivals’ 
costs and increasing the price charged to consum-
ers (11). In particular, it was considered whether 
the integrated company would stop supplying its 
downstream competitors (total foreclosure), who 
would be faced with only one other input supplier 
and the possibility of increased prices. Alterna-
tively, it was considered whether the integrated 
company would increase prices or degrade the 
quality of the input supplied to its downstream 
competitors in a way that may harm end users 
(partial foreclosure).

Input foreclosure can only be a concern if the 
anticompetitive effects of the transaction are 
more important than the efficiencies brought by 
the vertical integration. In this regard, the three 
decisions recognise that the transaction would 
create efficiencies through the elimination of dou-
ble margins, which is a direct result of profit max-
imisation (12). In addition, in TomTom/TeleAtlas, 
the decision recognises that other efficiencies 
would materialise, as the transaction will allow 

(9)	 See also Neven and Albaek (2008) for a discussion of 
these three mergers.

(10)	 In TomTom/TeleAtlas and Nokia/Navteq, the input was 
the navigable digital map. In Itema/BarcoVision, the 
input product supplied by BarcoVision was electronic 
sensors. These sensors are used in the winding machines 
(‘winders’) manufactured by Itema and its competitors 
(winders transform yarn from spinning bobbins into 
larger packages). The downstream products were por-
table navigation devices in TomTom/TeleAtlas, mobile 
handsets in Nokia/Navteq and winders in Itema/Barco-
Vision. In these three cases, the input made up 10% or 
less of the price of the downstream product.

(11)	 See paragraph 38 of Guidelines: ‘When competition 
in the input market is oligopolistic, a decision of the 
merged entity to restrict access to its inputs reduces 
the competitive pressure exercised on remaining input 
suppliers, which may allow them to raise the input price 
they charge to non-integrated downstream competitors. 
In essence, input foreclosure by the merged entity may 
expose its downstream rivals to non-vertically integra-
ted suppliers with increased market power. […]’

(12)	 It should be noted that the elimination of double mar-
gins would not be considered merger-specific if it were 
just as likely to be eliminated in the absence of the mer-
ger through non-linear pricing. On the other hand, the 
use of non-linear pricing by the upstream competitors 
may limit the impact on the downstream market of an 
increase in the input price.

the development of better maps and faster updates 
by integrating end-user data gathered by TomTom 
into TeleAtlas’ mapmaking process (13).

Finally, it is interesting to note that, in view of the 
market characteristics, vertical integration was 
considered unlikely to lead to coordinated effects 
in all three mergers. Of course, every case is dif-
ferent, and coordination may play a more central 
role in future cases (14).

3.  �Empirical assessment of the incentive 
to foreclose

This section first describes the main motivation 
for relying on empirical analysis to assess non-
horizontal mergers. It then describes the econo-
metric analysis and competitive assessment that 
were carried out in the above-mentioned merger 
investigations.

3.1.  Motivation
Although the three mergers share a relatively sim-
ilar structure, the competitive analysis needs to go 
beyond that observation and take into account the 
specificities of each case. As detailed in the Guide-
lines, the profitability of an input foreclosure 
strategy consists of a trade-off between profits lost 
upstream and profits gained on the downstream 
market. In particular, the Guidelines (15) indi-
cate that whether an input foreclosure strategy is 
profitable depends on how much sales the merged 
entity would capture in the downstream market, 
which is best addressed with a detailed empirical 

(13)	 The Commission assessed whether these efficiencies 
were likely to materialise in the absence of the merger 
in order to determine whether they should be consi-
dered merger-specific. Although part of this informa-
tion could possibly be exchanged between the parties 
through contractual means, the Commission conclu-
ded that, given the required investment specificity 
and contract incompleteness in a rapidly evolving and 
uncertain environment, the parties would be unlikely 
to improve the map production process with the use of 
TomTom’s data to the same extent in the absence of the 
merger as with the merger. In other words, the decision 
considered that the merger would reduce transaction 
costs and allow a more efficient production process for 
digital maps. 

(14)	 Recent economic theory suggests that vertical integra-
tion may increase the scope for coordination, in particu-
lar by limiting the non-integrated company’s incentive 
to deviate from a collusive agreement (Nocke and White 
2007).

(15)	 Guidelines, § 42.
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analysis (16). The remainder of this section will 
describe the empirical analysis carried out by the 
Commission regarding the incentive to foreclose.

While some of the elements described in the Guide-
lines, taken in isolation, may give the impression 
that foreclosure would result from these mergers, 
other elements invariably point in the other direc-
tion. For example, gross margins are much higher 
in absolute value downstream than upstream, 
but this is because the input accounts for a small 
portion of the downstream product price, which 
would tend to limit the risk of foreclosure. The 
main advantage in conducting an economic anal-
ysis of the incentive to foreclose is that, contrary 
to a checklist approach, it allows an assessment of 
the likely effect of the transaction without having 
to arbitrarily give weight to opposing criteria.

3.2.  Econometric analysis
In TomTom/TeleAtlas and Nokia/Navteq, the 
Commission estimated downstream elasticities to 
calculate how much sales the merged entity would 
be able to capture downstream if it were to carry 
out an input foreclosure strategy (17).

The Commission estimated a discrete choice 
demand system (nested logit). Specifically, the 
utility u of consumer i for good j belonging to 
group (or nest) g is given by:

uij = δj + ζig + (1-σ)εij where δj = xjβ – αpj + ξj

where δj is the mean utility for product j, which 
depends on the product characteristics xj (obser
ved) and ξj (unobserved by the econometrician) 
and is negatively related to the price of good j; εij 
is an i.i.d. extreme value random variable specific 
to product j for individual i, while ζig is a shock 
common to group g for individual i. Sigma is a 
parameter between zero and within one, which 
captures the within-nest correlation of utility 

(16)	 A related issue raised during these three investigations 
concerned the potential access by the integrated com-
panies to confidential information from its downstream 
competitors. In all three cases, however, it was conside-
red that the integrated company would have a strong 
incentive to solve these confidentiality concerns and/or 
decrease prices to keep supplying the input. Indeed, 
confidentiality concerns are a form of product degrada-
tion, and a similar upstream/downstream profit trade-
off applies (see footnote 20 for a discussion of product 
degradation).

(17)	 In Itema/BarcoVision, robust and precise elasticity esti-
mates could not be calculated econometrically due to the 
lack of appropriate instruments and the data frequency. 
In order to approximate the volume of sales that the 
merged entity could capture by raising its rivals’ costs, 
own-price elasticities were calibrated using the Lerner 
index (see, for example, Werden 1998), and a wide range 
of diversion ratios were considered for cross-price elasti-
cities starting from the calibrated own-price elasticities.

levels. With the inclusion of nests, the inde-
pendence of irrelevant alternatives assumption, 
whereby consumers switch to each good in pro-
portion to market shares, is only imposed within 
each nest.
The model was estimated with retail data cover-
ing monthly sales and volumes of PNDs (in the 
case of TomTom/TeleAtlas), and of mobile hand-
sets (in Nokia/Navteq). The data were used at the 
stock-keeping unit level and covered a period of 
three years. The datasets also contain a detailed 
description of each device’s characteristics, such 
as the presence of an MP3 player, the presence of 
Bluetooth, and the size and format of the screen. 
The nest structure of the base specification was 
defined on the basis of a premium and non-pre-
mium segmentation in TomTom/TeleAtlas and on 
whether the mobile handset was GPS-enabled or 
not in Nokia/Navteq.
The parameters of the nested logit model described 
above were obtained by estimating the linear sta-
tistical expression derived by Berry (1994):
ln (sj) – ln (s0) = xjβ – αpj + σ ln (sj/g) + ξj

where sj stands for the share of good j, s0 is the 
share of the outside good and sj/g is the share of 
good j in nest g. In addition, year and manufac-
turer fixed effects were included in the base regres-
sion, as was a fixed effect for each month in the 
product’s life cycle. Instrumental variables were 
used to account for the possible endogeneity of 
the coefficients alpha and sigma. For example, the 
share of other products with a media player and 
the share of other products with Bluetooth were 
used as instruments in the base specification in 
TomTom/TeleAtlas. Additional instruments, such 
as the size and the format of the screen, were also 
used, which led to similar results.
Using these estimated coefficients for alpha and 
sigma, own-price elasticities and inter- and intra-
nest elasticities were calculated for each product, 
as detailed in Verboven (1996). These elasticities 
for each product were then used to measure the 
impact on the merged entity’s downstream sales 
of a percentage price increase of all other products 
(except for downstream competitors protected 
by a long-term contract). In TomTom/TeleAtlas, 
for example, the results indicate that, if all other 
PNDs except Garmin (18) increase their prices by 
10%, TomTom’s sales would increase in the range 
of 3-5%. Numerous robustness tests were carried 
out, in particular with respect to the definition of 
nests, the choice of instruments and the total mar-
ket size.

(18)	 Garmin is TomTom’s main competitor; Garmin is pro-
tected from foreclosure by a long-term contract with 
Navteq.
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3.3 � Profit trade-off and competitive 
assessment

Using these econometric estimates and industry 
data on prices, margins and sales, the Commis-
sion calculated whether the sales that the merged 
entity could capture downstream by raising its 
rivals’ costs would be sufficient to compensate 
for the lost sales upstream if it engaged in input 
foreclosure. In particular, the Commission calcu-
lated the critical price increase by the remaining 
upstream supplier that would make a foreclosure 
strategy profitable for the merged entity. In both 
TomTom/TeleAtlas and Nokia/Navteq, given in 
particular the small share of the map cost in the 
PND price and the relatively limited cross-price 
elasticities downstream, the critical price increase 
was superior to 200%. Such a price increase by 
the integrated company’s upstream competitor 
appears unrealistic and might trigger entry.19 
The Commission also calculated that the inte-
grated company would not raise map prices to 
its downstream competitors in a way that would 
have a significant effect downstream (partial fore-
closure) (20), even if the remaining upstream sup-
plier is assumed to match any price increase by the 
merged entity (21).

In Itema/BarcoVision, although robust and reli-
able econometric estimates of elasticities could 
not be obtained, the available evidence suggested 
that the critical price increase would also be very 

(19)	 A new entrant could recoup its investment by capturing 
a relatively limited market share. Indeed, it was calcu-
lated that, as the market for digital maps is growing, 
the minimum viable scale for a new entrant is relatively 
limited, even at current prices. 

(20)	Similarly, the Commission considered that the merged 
entity would have no incentive to degrade the quality 
of the input supplied to its downstream competitors. 
Indeed, downstream companies can always turn to the 
integrated company’s upstream competitor for a qua-
lity input. Degrading quality would therefore only be 
profitable for the merged entity if, as a result of a price 
increase by its upstream competitor, it is able to capture 
sufficient sales downstream to compensate for the losses 
upstream. As detailed above, this was considered unli-
kely in these three cases.

(21)	 In order to estimate the overall impact of the proposed 
transaction, the Commission also simulated pre- and 
post-merger equilibrium prices with a simple model 
of Bertrand competition with differentiated products 
facing a linear demand. The model indicated that the 
vertical integration would lead to a small decrease in the 
average price of the downstream product as a result of 
the elimination of double marginalisation. Indeed, the 
vertical integration allows the merged entity to inter-
nalise the double mark-ups resulting from both parties 
setting their prices independently pre-merger, thereby 
allowing the merged entity to profitably expand output 
on the downstream market. 

high (22). Such a price increase appeared unlikely 
given the threat of vertical integration by cus-
tomers. If Uster (BarcoVision’s competitor on the 
upstream market) increased prices as a result of 
an input foreclosure strategy by the merged entity, 
Itema’s competitors on the downstream market 
(Schlafhorst and Murata) would have a strong 
incentive to develop their own sensors for winders 
in-house, which would lead to significant revenue 
losses for Uster and the merged entity. Remark-
ably, even though this may take several years to 
materialise, the threat was considered credible, 
particularly in light of the vertical integration of 
Schlafhorst in spinning (23).

The decisions therefore highlight the importance 
of qualitative arguments to be used in conjunc-
tion with the empirical exercise, as any model will 
only reflect part of the market reality. In these 
cases, the likelihood that the upstream competitor 
would increase the price by more than the critical 
price increase has to be measured against market 
characteristics, such as the reaction of potential 
entrants. Taken in a vacuum, i.e. without refer-
ence to the specifics of the market, the critical 
price increase would not be informative.

Finally, it is important to stress that the likeli-
hood of an input foreclosure will also depend 
on the merged entity’s ability to commit to stop 
competing on the upstream market. Indeed, the 
integrated company may be tempted to re-enter 
the upstream market by slightly undercutting its 
rival, as this would allow it to gain upstream sales 
with only a marginal effect on the downstream 
market (24). However, since the three mergers were 
cleared, the question as to whether the merged 
entity could commit to stop competing upstream 
(e.g. through technical means) could be left open.

(22)	The critical price increase by Uster (BarcoVision’s com-
petitor on the upstream market) that would make a 
foreclosure strategy profitable for the merged entity was 
calculated using a simple model of Betrand competi-
tion with differentiated products and linear demand, 
in which elasticities were calibrated as detailed in 
footnote 17. 

(23)	In addition, Premier, which is a committed entrant on 
the market of sensors for winders, may exert additional 
competitive pressure on Uster. 

(24)	This refers to the commitment assumption in Ordover 
et al. (1990). It is different from the Hart and Tirole 
(1990) commitment problem, whereby a monopolist 
could not exert market power if it is not able to com-
mit to its customers that it will not sell at lower prices 
to their rivals (as further explained in footnote 40 of the 
NHM guidelines). This second commitment problem is 
also discussed in TomTom/TeleAtlas.
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4. Conclusion

Economic analysis played a central role in assess-
ing the likely effect of TomTom/TeleAtlas, Nokia/
Navteq and Itema/BarcoVision. In particular, it is 
clear from these three decisions that carrying out 
a detailed economic analysis is an essential tool in 
assessing whether an integrated company would 
have the incentive to engage in input foreclosure 
to the detriment of end-users.

All three cases reviewed in this paper were subject 
to an in-depth investigation, but were ultimately 
cleared without remedies by the Commission. This 
in no way suggests that vertical mergers should 
be subject to an in-depth investigation as a mat-
ter of course. However, experience has shown that 
complaints are often expressed during the initial 
market investigation in vertical cases, and it may 
be difficult at first sight to distinguish between 
the valid concern of a company that has reason to 
believe that it will be foreclosed (possibly harm-
ing customers) and the opportunistic concern of 
a company which is afraid of facing a fiercer com-
petitor thanks to the efficiencies resulting from 
the vertical integration. This does stress the need 
for the parties and complainants to be forthcom-
ing and provide substantial economic data and 
analysis early in the merger review process, ide-
ally during the pre-notification stage, to allow the 
Commission to make an informed decision at the 
end of phase I and, if appropriate, avoid the cost of 
opening a phase II investigation without running 
the risk of clearing an anticompetitive transac-
tion.
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The CISAC decision — creating competition between collecting 
societies for music rights

Alain ANDRIES and Bruno JULIEN-MALVY (1)

1. 	 Introduction (�)
On 16 July 2008 the European Commission 
adopted a decision prohibiting 24 European col-
lecting societies from restricting competition as 
regards the conditions for the management and 
licensing of authors’ public performance rights 
for musical works (�). The collecting societies were 
found to have restricted the services they offer 
to authors and commercial users outside their 
domestic territory.

The Commission took the view that a series of 
measures, including membership and territorial 
restrictions incorporated in the reciprocal rep-
resentation agreements concluded between the 
collecting societies constituted infringements of 
Article 81 of the EC Treaty and Article 53 of the 
EEA Agreement.

The case was initiated following complaints lodged 
by the broadcasting group RTL and the UK online 
music provider Music Choice Europe, which both 
sought to obtain multi-territorial licences for pub-
lic performance rights for musical works but were 
denied such a possibility by the collecting socie-
ties.

2.  �Reciprocal representation 
agreements signed by collecting 
societies

Music authors (lyricists and composers) hold the 
copyright, including public performance rights (�), 
on the works they have created. They usually sign 
over to collecting societies the rights to manage 
on their behalf, worldwide, the copyright on their 
musical works. This portfolio of rights constitutes 
the repertoire of the collecting society.

All the European collecting societies are members 
of the Confederation of Societies of Authors and 
Composers (‘CISAC’). One of the major objectives 

(1)	 Directorate-General for Competition, unit C-2. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2)	 Case COMP/C2/38.698 — CISAC.
(3)	 Public performance rights enable authors of musical 

works to authorise or prohibit the exploitation of their 
works by commercial users such as TV channels and 
radio stations, and to receive royalties every time their 
music is played.

of CISAC is to promote reciprocal representation 
agreements among collecting societies by means 
of model contracts. Based on the CISAC model 
contract, collecting societies have concluded recip-
rocal representation agreements for the collective 
management of the public performance rights of 
their musical works of their right holders enabling 
each collecting society to offer on its domestic ter-
ritory the repertoire of all the artists represented 
by the other collecting societies participating in 
the representation agreements. Under this system, 
each collecting society collects royalties due as a 
result of exploitation of the rights in its own coun-
try, not only for its own members, but also for the 
authors and publishers abroad who are members 
of other collecting societies with which it has con-
cluded bilateral representation agreements.

3.  The relevant markets
The Commission took the view that as regards 
the management of public performance rights 
for musical works three different markets were 
affected by the reciprocal representation agree-
ments: (a) the market for the provision of copy-
right administration services to authors, (b) the 
market for the provision of copyright administra-
tion services to other collecting societies and (c) 
the market for the licensing of public performance 
rights for satellite, cable and internet transmis-
sions to commercial users.

4.  �The restrictive clauses contained in 
the reciprocal agreements

The decision does not challenge the existence of 
the reciprocal agreements as such, but certain of 
their clauses and a concerted practice among col-
lecting societies.

4.1.  The membership clause
A number of bilateral agreements concluded 
among collecting societies contain a member-
ship clause under which the contracting collect-
ing societies may not, without the consent of the 
other, accept as member an author who is either 
already a member of another collecting society or 
a national of the territory where the other collect-
ing society operates (�). The membership clause 

(4)	 The CISAC model contract also incorporated a mem-
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was found to restrict the ability of an author to 
become a member of the collecting society of their 
choice or to be simultaneously a member of differ-
ent EEA collecting societies for the management 
of his or her rights in different EEA territories. 
The membership clause has the object and effect 
of restricting competition between collecting soci-
eties on the market for the provision of copyright 
administration services to authors.

4.2.  The exclusivity clause
Under the exclusivity clause, a collecting society 
authorises another collecting society to licence 
and administer its repertoire on the territory of 
the latter on an exclusive basis (�). This clause, 
still present in a substantial number of recipro-
cal agreements, prevents a collecting society from 
licensing its own repertoire in other territories 
(direct licensing) or allowing an additional col-
lecting society to represent its repertoire in the 
territory of the domestic collecting society (�). As 
a consequence, collecting societies are reciprocally 
guaranteed a monopoly in their domestic markets 
to give licences to commercial users (broadcast-
ers and online content providers). The exclusivity 
clause therefore restricts competition between col-
lecting societies on the market for licensing public 
performance rights to commercial users.

The infringements relating to the membership 
and exclusivity clauses concern all forms of public 
performance rights, including live (discos, bars, 
concerts), online (internet), satellite, cable and 
broadcasting.

5.  �The concerted practice of restricting 
mandates to domestic territory

The decision also challenges the concerted prac-
tice among the 24 collecting societies whereby the 
collecting societies limit their mandates to the 
domestic territory of the other collecting societies 
for internet, satellite and cable exploitation of 
musical works. All the reciprocal representation 
agreements contain a clause on the territorial 
scope of the licence, under which a collecting soci-
ety located in country A may authorise a collecting 
society located in country B to licence its portfolio 
solely within the territory of country B.

bership clause until 2004.
(5)	 For example, the application of the exclusivity clause 

implies that under a reciprocal representation agree-
ment concluded between two collecting societies Y and 
Z located in two different countries, Z will be the only 
collecting society authorised in its territory to licence 
the portfolio of public performance rights owned by Y.

(6)	 The CISAC model contract also incorporated an exclu-
sivity clause until 1996.

The Commission found that the systematic restric-
tion to domestic territory for these three modes 
of exploitation amounts to a concerted practice 
because it is not the result of normal competitive 
conditions. The issue of the territorial restriction 
of mandates, in particular for new forms of exploi-
tation, has been the subject of multilateral discus-
sions among collecting societies within CISAC. 
For instance, when the issue of internet use arose, 
the European members of CISAC coordinated 
their positions and agreed on the so-called San-
tiago Agreement (�), which was jointly notified 
for a possible exemption under Article 81(3) of the 
Treaty. The fact that it was decided not to renew 
the Santiago Agreement, which resulted in a strict 
restriction to domestic territories, was an indica-
tion that the collecting societies coordinated their 
behaviour as regards the scope of licences for 
internet use.
Further, the systematic restriction cannot be 
explained by individual market behaviour or an 
alleged need for geographic proximity between 
licensor and commercial user. Parallel behaviour 
is strong evidence for a concerted practice, unless 
there are reasons indicating that market segmen-
tation results from autonomous behaviour (�). 
The decision highlights that local presence is not 
required to monitor the use of licences for inter-
net, satellite and cable and that collecting societies 
have the technical capacity to issue multi-territo-
rial licences.
Because of the uniform territorial restriction, each 
collecting society’s authority to licence is limited 
in that it can only grant access to its portfolio 
of works for exploitation in its ‘domestic’ terri-
tory (regardless of where the user is located). By 
including this territorial restriction in all such 
agreements, the end result is that only one col-
lecting society per country is able to grant multi-
repertoire licences for use of the music concerned 
in that country. This effectively leads to national 
monopolies for the multi-repertoire licensing 
of public performance rights and has the effect 
of segmenting the EEA into national markets. 
Competition is restricted on two levels: (i) on 
the market for copyright administration services 

(7)	 The Agreement concerned internet licensing and pro-
vided for collecting societies to issue multi-territorial 
licences. The Commission issued a Statement of Objec-
tions in 2004 taking issue with the customer allocation 
clause, under which collecting societies undertook to 
issue worldwide licences only to users located in their 
domestic (i.e. national) territory. The Santiago Agree-
ment expired at the end of 2004 and the parties did not 
renew it (See Commission press release IP/04/586 of 3 
May 2004).

(8)	 See on this issue the ECJ court rulings of 1989 in Luca-
zeau and Tournier (cases 395/87 and joined cases 110/88, 
2241/88 and 242/88).
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which collecting societies provide to each other; 
and (ii) on the market for licensing public per-
formance rights for internet, satellite and cable 
retransmission to commercial users.

6.   �No exemption under Article 81(3) of 
the Treaty

The collecting societies did not put forward argu-
ments specifically addressing the application of 
Article 81(3) of the Treaty to the membership and 
exclusivity clauses. The decision therefore only 
assessed how Article 81(3) of the Treaty applied to 
the concerted practice, which amounts to a sys-
tematic territorial restriction to domestic terri-
tory.

Under the first condition of Article 81(3) of the 
Treaty and Article 53(3) of the EEA Agreement, 
the decision, agreement or practice in question 
must contribute to improving the production or 
distribution of products or to promoting technical 
or economic progress. None of the parties raised 
the argument that a concerted practice imposing a 
uniform national territorial restriction on CISAC 
members contributes to these potential benefits.

Furthermore, the prohibition of a concerted ter-
ritorial restriction does not call into question the 
system of reciprocal representation agreements. 
Even without the restriction, the alleged benefits, 
in particular national one-stop shops and proper 
monitoring and reporting, can still be provided. 
The restriction is consequently not indispensa-
ble. In addition, it eliminates competition on the 
markets for administration of the repertoires of 
other EEA CISAC members and for the licensing 
of rights.

7.  �Failure of a commitment procedure 
under Article 9

Upon proposals submitted by the parties in 
March 2007, the Commission considered a com-
mitment procedure under Article 9 of Regulation 
1/2003. 18 collecting societies offered to remove 
the membership and exclusivity clauses from the 
reciprocal representation agreements concluded 
with each other. With regard to the territorial 
restriction, they undertook to grant multi-reper-
toire, multi-territorial performing right licences 
for internet services, satellite services and cable 
retransmission services to each signatory society 
that fulfilled certain qualitative criteria.

The commitments were market-tested on the basis 
of the publication of a Notice on 9 June 2007 (�). 

(9) 	 See press release IP/07/829.

More than 80 observations were submitted. How-
ever, market players generally considered that the 
commitments would not be effective. Given the 
exceptions and conditions listed in the proposed 
commitments, nearly no commercial users would 
have been eligible to obtain a multi-territorial and 
multi-repertoire licence. Further, some collecting 
societies who had offered the proposed commit-
ments took the opportunity of the market test 
to criticise them. It was therefore concluded that 
the package of commitments was not sufficient to 
introduce effective competition on the market.

8.   Impact of the decision

8.1  � More competition to the benefit of 
authors, collecting societies and 
commercial users

The implementation of the decision will have a 
positive impact on the market in several respects. 
First, the decision will make it easier for authors 
to select which collecting society(ies) will manage 
their public performance rights. For instance, a 
Belgian author will be able to license his or her 
rights to any collecting society, including SACEM 
of France or BUMA in the Netherlands, and may 
decide not to license to the Belgian collecting 
society (SABAM). This is of interest for authors 
(irrespective of whether they are local composers 
or artists with an international audience), because 
efficiency, quality of services and conditions of 
membership differ appreciably between collecting 
societies.

The decision also allows collecting societies to 
licence their repertoire to more than one other col-
lecting society per territory. For internet, satellite 
and cable exploitation, the decision improves the 
chances of commercial users (broadcasters and 
content providers) being able to obtain a licence 
covering more than one territory. By opening up 
the market to more competition between collect-
ing societies, the decision will provide incentives 
to collecting societies to improve their efficiency 
and the quality of their services to the benefit of 
authors and commercial users.

8.2. � The decision addresses cultural 
diversity issues

In line with Article 151(4) of the EC Treaty and the 
UNESCO Convention on the Protection and Pro-
motion of the Diversity of Cultural Expressions, 
the decision assesses its potential impact on cul-
tural diversity. Cultural diversity in the music sec-
tor is not called into question by the decision, both 
in terms of authors’ revenues and the impact on 
local repertoires, in particular in small countries.
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Collecting societies can maintain or introduce 
models to protect the author’s royalties as such and 
only allow competition in the level of administra-
tion fees (10). The decision does not affect collect-
ing societies’ rights to decide how they distribute 
royalties between their members and to maintain a 
system of cross-subsidisation among members — 
including the offering of social or cultural serv-
ices — or their right to distribute royalties only 
on the basis of the actual use of musical works. 
However, the decision will encourage competition 
in the level of administration fees charged by col-
lecting societies to authors. It is likely to have a 
positive impact on authors’ income, because it will 
encourage collecting societies to be more efficient 
in their management of authors’ rights. The more 
efficient collecting societies are, in terms of max-
imising the collection of royalties due to authors 
and composers and minimising the costs of man-
aging these rights (administrative fees), the more 
revenue will be paid out to authors.

8.3. � The decision and the 2005 
Recommendation concerning online 
licensing

The decision is in line with the Commission’s 
practice and policy concerning online licensing 
and in particular with the 2005 Commission Rec-
ommendation on rights management in the online 
environment (11), which advocates that right-hold-
ers should be free to choose their rights managers 
and to choose the scope of the rights managed, 

(10)	For example, the current country of destination principle 
as accepted in the Simulcasting Decision of 2002 (Deci-
sion 38/014 of 30.04.2003) or agreement on a uniform 
royalty rate as accepted in the Cannes extension agree-
ment decision of 2006 (Decision 38/681 of 15.11.2007).

(11)	 See press release IP/05/1261.

irrespective of the residence or nationality of the 
right-holder. The Recommendation also clearly 
states that collective rights managers should 
grant licences to commercial users on the basis of 
objective criteria and ‘without any discrimination 
among users’, and advocates the introduction of 
multi-territorial licences. The Recommendation 
and the present decision are therefore consist-
ent in that they both encourage the removal of 
anti-competitive barriers impeding right-holders 
from freely choosing their collecting societies and 
rights managers from delivering multi-territorial 
licences.

9.  Conclusion
The decision calls upon collecting societies to bring 
immediately to an end the infringements con-
cerning the membership and exclusivity clauses  
contained in the representation agreements and 
to cease the concerted practice within 120 days.

By removing restrictions in the system of bilat-
eral representation agreements between collect-
ing societies, the decision encourages collecting 
societies  to bring their business practices up to 
speed with the borderless nature of satellite, cable 
and internet exploitation. It will also provide the 
necessary guidance to collecting societies by cre-
ating the framework for a more competitive mar-
ket which should benefit authors, collecting socie-
ties and commercial users. The Commission will 
ensure a full and effective implementation of the 
decision.
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Recent cartel cases — Sodium Chlorate and Aluminium Fluoride

Anna TISSOT-FAVRE, Andrej KRÁLIK, Tiina PITKÄNEN and Petr ŠOCHMAN (1)

In June 2008, the Commission adopted two pro-
hibition decisions against infringements of Arti-
cle 81 of the EC Treaty and Article 53 of the EEA 
Agreement and imposed fines totalling some €84 
million. In both cases, the product concerned was 
a specific chemical compound used as a process-
ing agent for the production of further commodi-
ties, such as paper pulp (the Sodium Chlorate case) 
and aluminium (the Aluminium Fluoride case).�

The fines were set in accordance with the Guide-
lines on the method of setting fines imposed pur-
suant to Article 23(2)(a) of Regulation (EC) No 
1/2003 (�) (‘Guidelines on fines’). In setting the 
amount of the fines, the Commission took account 
of all the circumstances and in particular the grav-
ity and duration of the respective infringements.

The Sodium Chlorate case

On 11 June 2008, the Commission adopted a pro-
hibition decision and imposed fines totalling €79 
million on the Akzo Nobel, Finnish Chemicals, 
Elf Aquitaine and Uralita groups for operating 
a cartel in the Sodium Chlorate (‘SC’) sector (�). 
The addressees of the decision participated in a 
single and continuous infringement of Article 81 
of the EC Treaty from September 1994 to Febru-
ary 2000.

The product

SC (chemical formula represented by NaClO3) 
is a strong oxidising agent manufactured by the 
electrolysis of a sodium chloride water solution 
in a diaphragm-less cell. Hydrogen gas is the only 
by-product. The main raw materials are sodium 
chloride and water. The largest application (90%) 
of SC is for the manufacturing of chlorine diox-
ide, which is used in the pulp and paper industry 
for the bleaching of chemical pulp. Other applica-
tions include drinking water purification, textile 
bleaching, herbicides and uranium refining. The 
estimated EEA market value for SC in 1999 was 
over €200 million. At that time, the four under-

(1)	 Directorate-General for Competition, Cartels Direc-
torate. The content of this article does not necessarily 
reflect the official position of the European Commis-
sion. Responsibility for the information and views 
expressed lies entirely with the authors.

(2)	 OJ C 210, 1.9.2006, p.2.
(3)	 Case 38.695 

takings involved in the infringement had an esti-
mated market share of about 93%, i.e. between 
€185 and 195 million.

The cartel

The addressees of the decision pursued a strategy 
of stabilising the SC market with the ultimate aim 
of dividing SC sales volumes between themselves, 
coordinating pricing policy towards their custom-
ers and thereby maximising their margins. They 
further attempted to implement the illicit arrange-
ments on the market by means of renegotiating SC 
prices with their respective customers. Compli-
ance was monitored mostly in bilateral meetings 
and telephone conversations during which the 
parties exchanged commercially sensitive infor-
mation on negotiations with customers, including 
contracted sales volumes and prices. The cartel 
covered a significant part of the EEA territory.

The participants usually discussed the total 
demand for SC in the EEA and made forecasts per 
country for the upcoming year. The parties tried 
to assess developments in the market in order to 
ensure the necessary stability for their planned 
price increases. Contacts among competitors usu-
ally intensified towards the end of each calendar 
year to reflect the annual negotiations of contracts 
between SC manufacturers and their customers. 
Negotiations with customers were often contin-
ued at the beginning of the following year.

Fines

In determining the fine, in accordance with 
Point 28 of the Guidelines on fines, the Commis-
sion also took account of the fact that, at the time of 
the infringement, Arkema France SA (‘Arkema’), 
a subsidiary of Elf Aquitaine, had already been 
the addressee of three previous Commission deci-
sions concerning cartel activities. The Commis-
sion concluded that this justified an increase of 
90% in the basic amount imposed on Arkema for 
repeated infringement.

The Commission further considered the need 
to ensure that fines have a sufficiently deterrent 
effect. In view of the size of Elf Aquitaine’s turno-
ver beyond the sales of goods or services to which 
the infringement relates, the decision increased 
the fine to be imposed on this undertaking by 
70%.
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In its decision, the Commission granted full 
immunity to Akzo Nobel and its subsidiary EKA 
Chemicals AB under the 2002 Notice on the non-
imposition or reduction of fines in cartel cases (�) 
(‘the 2 002  Leniency Notice’). Finnish Chemi-
cals was granted a 50% reduction of the fines 
that would have been otherwise imposed for its 
cooperation with the Commission under the 2002 
Leniency Notice. This reduction took account of 
the added value provided by the evidence sub-
mitted by Finnish Chemicals, and of the time at 
which this evidence was submitted.

The Aluminium Fluoride Case
Another prohibition decision was adopted by the 
Commission on 25 June 2008. A number of alu-
minium fluoride producers, namely Boliden Odda 
S/A (Norway), Fluorsid S.p.A. (Italy), Minmet 
Financing Company S.A. (Switzerland), Société 
des Industries Chimiques du Fluor (Tunisia), 
Industrial Quimica de Mexico S.A. de C.V. and 
Q.B. Industrias S.A.B. de C.V. (both Mexico), were 
held liable for infringements of Article 81 of the 
EC Treaty and Article 53 of the EEA Agreement. 
During the second half of 2000, the addressees of 
the decision agreed worldwide target prices and 
market division. The Commission imposed fines 
of €4 970 000 (�).

The product
Aluminium fluoride (‘AlF’) is a chemical com-
pound with the formula AlF3. Adding AlF to the 
production process of aluminium lowers the con-
sumption of electricity required in the smelting 
process and thereby considerably helps to reduce 
the production costs of aluminium. Energy is a 
major cost factor in aluminium production. AlF is 
not substitutable by other products in this respect. 
Aluminium producers (smelters) are the main 
users of AlF. The estimated total value of AlF 
sold on the open market in the EEA for 2000 was 
approximately €71 600 000.

The infringement
The Commission’s decision established that the 
cartel members organised a meeting in Milan in 
July 2000 where they agreed on a worldwide tar-
get price increase. They looked at various parts 
of the world, including Europe, to establish a 
general price level and, in some cases, a market 
division. The parties agreed that the overall aim 
was to obtain a higher price level and that they 
should discourage deep price discounting. They 
also exchanged commercially sensitive informa-
tion. In the second half of 2000, the cartel mem-
bers followed up with bilateral contacts with a 

(4)	 OJ C 45, 19.2.2002, p. 3.
(5)	 Case 39.180

view to monitor the implementation of the cartel 
arrangements agreed in Milan. In doing so, the 
parties adhered to a common plan, which limited 
or was likely to limit their individual commercial 
conduct by determining the lines of their mutual 
action on the market. They expressed their joint 
intention and reached a common understanding 
to operate on the market in a specific way, with 
the common objective of restricting competition. 
The agreement reached at the meeting in Milan 
and the follow-up contacts in the second part of 
2000 enabled the cartel members to predict with 
at least a reasonable degree of certainty what the 
pricing policy pursued by their competitors would 
be. Such agreement was capable of distorting the 
normal formation of prices on the aluminium 
fluoride market. The infringement lasted from 
12 July 2000 to 31 December 2000.

Fines
In setting the fines in accordance with the Guide-
lines on fines, the Commission also took account 
of the short duration of the infringement, and of 
the level of turnover in the aluminium fluoride 
market that was affected by the cartel.

In the Aluminium Fluoride case, the Commis-
sion applied Point 18 of the Guidelines on fines, 
providing a calculation method for cartels that 
are geographically wider than the EEA. This 
method has been applied by the Commission in 
its Decisions (and confirmed by the European 
Courts), but it was laid down for the first time in 
the Guidelines on fines in 2006. Point 18 provides 
for the relative shares of the cartel members’ sales 
in the geographic area covered by the cartel to be 
used as a basis to calculate the value of sales in 
the EEA for each cartel member. The purpose of 
this is to reflect the weight of each member in the 
cartel, which would not be taken sufficiently into 
account were the Commission to base itself only 
on the EEA turnover of the participants, since the 
geographic scope of the cartel was wider than the 
EEA.

Application of the 2002 Leniency Notice
The Commission’s investigation was triggered 
by an application for immunity lodged by Boli-
den Odda in March 2005. Boliden Odda was the 
first to inform the Commission of the existence 
of a cartel. The undertaking also applied to other 
competition authorities worldwide. In contrast to 
these other authorities, the Commission was able 
to uncover contemporaneous evidence in the EEA 
through its unannounced inspections. Boliden 
Odda continued to cooperate fully with the Com-
mission throughout the administrative procedure, 
in accordance with Point 11 of the 2002 Leniency 
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Notice, and was eventually granted immunity 
from any fines that would otherwise have been 
imposed.

Fluorsid was the second undertaking to approach 
the Commission under the Leniency Notice. Its 
leniency application was submitted nearly two 
years after the beginning of the Commission’s 
investigation. The Commission found that the 
information and evidence provided by Fluorsid did 
not constitute significant added value within the 
meaning of Points 21 and 22 of the 2002 Leniency 
Notice. Accordingly, Fluorsid was not granted any 
reduction of fines under the Leniency Notice.

Conclusion
The Sodium Chlorate and the Aluminium 
Fluoride cases illustrate a number of key aspects 

of the new methodology of calculating fines under 
the 2006 Guidelines on fines (as opposed to the 
1998 Guidelines (�)). In particular, it is worth not-
ing that by increasing the fine substantially on 
grounds of repeated infringement in the case of 
Arkema, the Commission demonstrated its deter-
mination to pursue and punish repeat offenders. 
Similarly, the Aluminium Fluoride decision sends 
a clear signal that cartel members that achieve 
smaller sales and are involved in a cartel of short 
duration should not escape the Commission’s 
scrutiny. Commenting on the Aluminium Fluo-
ride case Commissioner Neelie Kroes said: ‘This 
decision shows that the Commission takes all car-
tels seriously. Whatever the scope of the affected 
market, the duration of the cartel or the size of the 
companies involved, there is no safe haven for those 
who do not play by the rules.’

(6)	 OJ C 9, 14.1.1998, p.3
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Mergers: Main developments between 1 May and 31 August 2008

Mary LOUGHRAN and John GATTI (1)

Introduction (�)

The number of notifications received rose again 
in this four month period reaching a total of 135, 
considerably higher than the total for the previ-
ous four month period of 114. A total of 119 deci-
sions were adopted. Of these 105 were decisions 
adopted after a first phase investigation and 69 
were decisions according to the simplified proce-
dure. The Commission also adopted 9 conditional 
clearances in phase I (under Article 6(2)). Four 
cases were cleared unconditionally under Article 
8(1) after a Phase II investigation and one other 
was cleared subject to conditions (Article 8(2)). In 
a further case the notification was withdrawn in 
Phase II. The Commission initiated 5 second phase 
proceedings the period (Article 6(1) (c)). Finally 
two decisions were adopted referring cases to the 
appropriate Member States under Article 4 (4) and 
one referral was made pursuant to Article 9.

A — �Summaries of decisions taken 
under Article 6 (2)

Vienna Insurance Group/Erste Bank

On 17 June the Commission decided to approve, 
subject to conditions, the proposed acquisition by 
Vienna Insurance Group (VIG) of the insurance 
subsidiaries of Austria’s Erste Bank.

Vienna Insurance Group is an international 
insurance group based in Austria providing both 
life and non-life insurance in Austria as well as in 
Central and Eastern Europe. Erste Bank is Aus-
tria’s second largest bank. It provides insurance 
through its subsidiaries s-Versicherung (Austria), 
BCR Life and BCR Non-Life (Romania), and oth-
ers in the Czech Republic, Slovakia and Hungary.

Following consultation of a wide range of cus-
tomers, intermediaries and competitors in all 
the affected markets, the Commission identified 
serious competition concerns in relation to life 
insurance products for pension and investment 
purposes in Austria, and non life insurance, par-
ticularly car insurance, in Romania.

(1)	 Directorate-General for Competition, units F-4 and B-3. 
The content of this article does not necessarily reflect 
the official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

In Austria, the proposed transaction would have 
given VIG around 40% market share, almost 
double the size of its nearest competitor, Uniqa. 
The Commission was particularly concerned by 
its post-merger strength in the key banking dis-
tribution channel, where two out of the three 
big Austrian retail banks would have distributed 
VIG’s life insurance products almost exclusively. 
In order to address these concerns VIG undertook 
to divest Bank Austria Creditanstalt Versicherung 
AG (BACAV) in Austria and Unita in Romania. 
The sale of BACAV to competitor Ergo, which 
until then had only a limited presence on the mar-
ket, also included the continued distribution rela-
tionship to Bank Austria, thereby ensuring that a 
competitive force would remain on the market.

In Romania, the post-merger position of VIG 
would have been even more significant, reaching 
market shares of over 50% for motor liability insur-
ance, over four times that of its nearest competi-
tor. The Commission concluded that its strength 
across all distribution channels — in-house, agent, 
broker and bank — would have raised formidable 
obstacles to competitors. However the divestiture 
of Unita would fully eliminate the overlap in all 
the key segments of non-life insurance and would 
ensure that the rapidly growing Romanian market 
would continue to benefit from competition, 
service quality and innovation.

The Commission also looked carefully into the 
Romanian markets for credit and warranty insur-
ances, but came to the conclusion that the parties 
would not have any particular market strength 
after the merger. Aside from the commitments 
in relation to pharmaceutical product liability 
insurance received during the examination in 
2006 of the acquisition by Talanx of Gerling Ver-
sicherungsgruppe, this was the first general insur-
ance case under the EU Merger Regulation to be 
the subject of remedies.

Rewe Group/ADEG

In June the Commission approved the proposed 
takeover of ADEG of Austria by the German 
REWE Group, subject to conditions. Both parties 
were active on the Austrian retail and wholesale 
markets for everyday consumer goods. The Com-
mission was concerned that the strength of the 
combined company in certain Austrian regions 
could lead to higher prices for everyday consumer 
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goods in Austria. During the Commission’s pre-
liminary investigation REWE proposed to divest 
outlets in the relevant regions.

ADEG was jointly owned by ADEG independent 
merchants’ organisation AÖGen, Edeka Chiemgau 
and by REWE which has a minority shareholding 
of 24.9%. REWE is active on the Austrian retail 
market for everyday consumer goods through the 
retail chains Billa, Penny and Merkur. REWE is 
the market leader, closely followed by its competi-
tor SPAR Austria. ADEG is a relatively small com-
petitor.

In April 2008, REWE notified its intention to 
acquire control over ADEG to the Commission. 
Following the transaction, REWE would own 75% 
of ADEG, giving it sole control, while AÖGen 
would retain a minority interest of 25%.

The Commission’s initial investigation found that 
the market shares in Austria would remain mod-
erate following the transaction and that ADEG 
was not a strong competitive force on the Austrian 
market. However, during its preliminary investi-
gation, the Commission was not able to exclude 
serious doubts that the combined strength of 
REWE and ADEG at the level of several Austrian 
districts would not result in increased price levels 
on the national retail market.

In response to the Commission’s preliminary 
findings, REWE offered to sell all ADEG-owned 
shops in the relevant districts and to encourage 
ADEG merchants to leave the ADEG network. In 
the event that too few merchants left the ADEG 
network, REWE made a commitment to sell cer-
tain REWE outlets. This would reduce the pres-
ence of the combined entity in the affected regions 
and therefore remove the Commission’s competi-
tion concerns.

For a more extensive treatment of this case see the 
article on page 75 of this Newsletter.

News Corp/Premiere
In June a conditional approval was granted to the 
proposed acquisition of Germany’s pay-TV opera-
tor Premiere AG by News Corporation (News 
Corp) of the US. The approval was granted subject 
to commitments which would ensure third party 
access to Premiere’s satellite platform.

News Corp is a media company primarily active in 
the production and distribution of TV program-
ming, TV satellite and cable broadcasting, the 
development of digital broadcasting, the develop-
ment of conditional access and subscriber man-
agement systems and the creation and distribu-
tion of on-line programming worldwide. Premiere 
operates pay-TV channels to viewers in Germany 

and Austria. Premiere offers its channels to final 
customers via its satellite platform and via cable 
and IP-TV. To encrypt its programmes, Premiere 
had announced that it would exchange its cur-
rent conditional access (CA) technology for that 
of News Corp’s subsidiary NDS.

Under current contractual arrangements between 
Premiere and its third party technical service pro-
vider, other pay-TV operators in Germany have 
access to Premiere’s satellite set-top boxes so that 
consumers owning such set-top boxes can receive 
not only Premiere’s programmes, but also those of 
Premiere’s competitors. In allowing third-party 
access, the technical service provider is perform-
ing a neutral role between Premiere and its pay-TV 
competitors. The relevant contractual arrange-
ments include, in particular, a sub-licence granted 
by Premiere to its technical services provider for 
the encryption of third-party pay-TV operators’ 
programmes with its current CA technology.

Following consultation of a wide range of mar-
ket players in Germany and Austria, the Com-
mission found that Premiere’s switch to the NDS 
CA system would most likely impede third-party 
access to Premiere’s satellite platform via its tech-
nical services provider, thereby strengthening 
Premiere’s dominant position in the German pay-
TV market. The Commission’s investigation also 
revealed that the management of the smartcards 
gives the provider of CA technology the possibil-
ity of impeding access by other pay-TV operators.

To address these competition concerns News 
Corp submitted commitments confirming that 
the technical services provider would continue to 
be in a position to grant third party access to Pre-
miere’s satellite platform in the same way as before 
the merger. Specifically, a sublicensing agreement 
between Premiere and its technical services pro-
vider was concluded with regard to NDS’ CA 
technology, and all other rights necessary to give 
third-party pay-TV operators access to Premiere’s 
satellite platform in Germany would be given to 
the technical service provider, as well as the neces-
sary hardware to implement the NDS CA system 
at the head-end of Premiere’s satellite platform. In 
addition the commitments provide for the direct 
delivery of smartcards by NDS to the technical 
service provider, sanctioned by appropriate penal-
ties should they fail to comply.

The Commission concluded that the commit-
ments submitted by News Corp were suitable to 
restore the pre-merger level of third-party access 
to Premiere’s satellite platform and to eliminate 
the competition concerns identified.

The Commission also carefully looked into pos-
sible vertical concerns arising from the combi-
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nation of News Corp’s activities as a provider of 
audiovisual content and Premiere’s activities as 
an acquirer of such content, but came to the con-
clusion that the proposed acquisition would be 
unlikely to deny access to audiovisual content for 
competitors of the merged entity, mainly because 
Premiere’s competitors would retain several alter-
native suppliers.

British American Tobacco/Skandinavisk 
Tobakskompagni
In June conditional approval was given to British 
American Tobacco’s (BAT) proposed acquisition 
of the cigarette business together with certain 
roll-your-own tobacco and ‘snus’ (a type of oral 
tobacco) interests of the Danish company Skandi-
navisk Tobakskompagni (STK). The approval was 
granted subject to the divestment of a number of 
tobacco brands, primarily in Norway.

BAT manufactures, markets and sells primarily 
cigarettes and, to a lesser extent, other tobacco 
products, including cigars, pipe and roll-your-
own tobacco throughout the world. The compa-
ny’s range of cigarette brands includes Dunhill, 
Lucky Strike, Kent and Pall Mall.

STK is among Denmark’s largest international 
companies. It is the parent company of a number 
of subsidiaries engaged in the production and sale 
of tobacco products and pipes and it holds a share 
in the Tivoli amusement park in Copenhagen. The 
company’s cigarette brands include Prince, Rock-
ets, Slim Agenda, Camelia, Corner and Main.

BAT proposed to acquire the following STK sub-
sidiaries: House of Prince A/S in Denmark and its 
subsidiaries in Sweden, Estonia, Latvia, Lithuania, 
Poland, Czech Republic, Hungary and Greece, J.L. 
Tiedemanns Tobaksfabrik AS in Norway and Fie-
dler & Lundgren AB in Sweden.

The target STK would retain activities in roll-your-
own tobacco, pipes and pipe tobacco and cigars 
via a number of other group companies. STK’s 
ownership of the Danish convenience goods com-
pany Dagrofa and its shareholding in the Tivoli 
amusement park were unaffected by the proposed 
transaction.

The Commission’s investigation found competition 
concerns in the market for cigarettes in Norway, 
where the merged entity would have a significant 
market share. The merged entity would also have 
a dominant position in the relatively large mar-
ket for roll-your-own tobacco, although the pro-
posed transaction would not lead to any increase 
in market share given that BAT does not currently 
sell any tobacco of this type in Norway. The Com-
mission’s investigation found that the commercial 

negotiations for the supply of tobacco in Nor-
way cover all types of tobacco products, such as 
cigarettes, roll-your-own tobacco and ‘snus’. The 
combination of the merged entity’s leading mar-
ket positions in both cigarettes and roll-your-own 
tobacco would therefore give it a strong position 
in sales negotiations with customers.

In order to address the competition concerns iden-
tified by the Commission, BAT offered to divest a 
number of tobacco brands, primarily in Norway. 
The divestment of these brands, which include 
Petterøe’s and Tiedemanns Rød, would remove 
the major part of the market share increase that 
would have resulted from the proposed transac-
tion as initially notified in the market for ciga-
rettes. The divestment of these brands would also 
reduce the merged entity’s share of the roll-your-
own tobacco market as some of the brands to be 
divested are also sold as roll-your–own tobacco 
products.

The Commission analysed the commitments sub-
mitted by BAT and concluded that they would 
remedy its serious doubts and therefore ensure 
that effective competition would not be impeded 
as a result of the proposed transaction.

Hexion/Huntsman
In July the proposed acquisition of Huntsman 
Corporation by Hexion Specialty Chemicals Inc. 
was approved subject to conditions.

Both parties to the transaction are US-based 
chemical manufacturers Hexion, which is owned 
by the US-based private investment company 
Apollo Group, produces a range of chemicals 
and in particular epoxy resins. It manufactures 
a range of resins that are used primarily in bind-
ing, bonding and coating applications, including 
acrylic, alkyd, amino, epoxy, phenolic and poly-
ester resins.

Huntsman produces a wider range of chemicals, 
including inter alia epoxy resins. It also produces 
a diverse range of specialty and intermediate 
chemicals including polyurethanes, performance 
products, pigments, epoxy resins and formulated 
systems, textile dyes and textile chemicals.

The activities of Hexion and Huntsman overlap at 
all three levels of the epoxy value chain (produc-
tion of inputs, components and formulated sys-
tems) and lead to a number of horizontally and 
vertically affected markets.

Although the parties would enjoy a high share 
with respect to the component Bis-F liquid epoxy 
resins (Bis F-LER), the Commission’s market 
investigation showed that the proposed transac-
tion would not raise horizontal competition con-
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cerns. Indeed, the parties would be facing compe-
tition from blends containing Bis-F LER and from 
the substitution of Bis-F LER by other technical 
alternatives. Furthermore, the market investiga-
tion revealed the existence of significant Bis-F 
LER spare capacity from players already having 
merchant sales and potential market entry from 
new players. This is likely to prevent any attempts 
of the merged entity to increase the price for Bis-F 
LER. The market investigation concluded for the 
same reasons that no related concern would arise 
from the vertical relationships between Bis-F LER 
and formulated systems for composites used in 
wind energy applications and electronic applica-
tions.

However, the Commission’s market investigation 
showed that the proposed transaction, as initially 
notified, raised horizontal competition concerns 
with respect to a number of specialty resins and 
formulated systems in which the merged entity 
would hold very high market shares both world-
wide and in the EEA.

The Commission also identified vertical concerns 
for the supply chains (i) from the production of 
polyetheramines (input) to polyetheramine-based 
curing agents (component) and further down-
stream to formulated systems for adhesives and 
composites used in wind energy applications and 
composites used in aerospace applications, as well 
as (ii) for the supply chain from the production of 
the specialty resins TGMDA and TGPAP to for-
mulated systems used in aerospace applications.

To remove the Commission’s concerns, Hexion 
offered to divest all facilities belonging to its own 
epoxy resin business at Duisburg (Germany), its 
facility at Stuttgart (Germany), its facility at Argo 
(US), its High Performance Resin Unit at Norco 
(US), as well as R&D assets in Duisburg, Stutt-
gart and Houston (US), including tangible and 
intangible assets, such as IPRs, licenses, permits, 
contracts, brands and personnel. After market 
testing the proposed remedies, the Commission 
concluded that they were suitable and viable to 
address the competition concerns identified in its 
market investigation and, on this basis, decided to 
authorise the transaction, as modified by the com-
mitment.

Lesaffre/GBI UK

In July the Commission gave a conditional go-
ahead to the proposed acquisition of GBI UK — GB 
Ingredients Ltd and BFP Wholesale Ltd engaged in 
the yeast business and owned by Gilde B.V, by the 
French yeast manufacturer Compagnie des Lev-

ures Lesaffre. The approval was granted subject to 
the fulfilment of Lesaffre’s commitment to divest 
GBI’s yeast production facility in Felixstowe, UK.

Lesaffre is a privately-owned family company, 
which focuses on three main business areas: yeast, 
yeast extracts and bakery ingredients. Lesaffre has 
manufacturing facilities in 26 countries, includ-
ing France and Belgium.

GBI UK consists of a yeast manufacturing busi-
ness (GBI) and a wholesale distribution of yeast 
and bakery ingredients business (BFP) in the UK. 
Prior to its acquisition by Lesaffre, GBI UK was 
controlled by GBI Holding International, ulti-
mately controlled by Gilde, a Dutch private equity 
investor.

The transaction was initially notified to the Office 
of Fair Trading (OFT), the UK competition 
authority, as it did not meet the turnover thresh-
olds of the EC Merger Regulation. However, the 
OFT requested the Commission to examine this 
concentration pursuant to Article 22 of the Merger 
Regulation.

The Commission’s initial market investigation 
found that the notified transaction raised compe-
tition concerns in the UK market for liquid and 
compressed yeast. The transaction would have 
reduced the number of competitors from three 
down to two in the UK with respect to both liq-
uid and compressed yeast. Lesaffre and ABF 
would remain the only suppliers of yeast in the 
UK and it is unlikely that other suppliers would 
have the ability and incentive to enter the market. 
To remove the Commission’s concerns, Lesaffre 
offered to divest GBI’s yeast production facility in 
Felixstowe, UK. The Commission concluded that 
such a divestment was suitable to address the com-
petition concerns initially identified in the market 
investigation.

Nordic Capital/ConvaTec
In July the Commission cleared the proposed 
acquisition of ConvaTec of the US by Nordic Capi-
tal of Jersey, the Channel Islands. The Commis-
sion’s decision was conditional upon the commit-
ment by Nordic Capital to divest its entire wound 
care business as well as its ophthalmic needles 
business both located at the Redditch site.

Nordic Capital is a private equity company which 
controls inter alia Unomedical, which is active in 
advanced wound care products, urinary incon-
tinence products and other hospital care prod-
ucts. ConvaTec, a wholly owned business unit of 
Bristol-Myers Squibb, is a producer of advanced 
wound care products, ostomy products and prod-
ucts for acute faecal incontinence.
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The parties’ were both producers of advanced 
wound care products, in particular for alginates 
(seaweed-based moisture-absorbing wound care 
products). The Commission’s initial investigation 
showed that this would raise competition con-
cerns in the United Kingdom, where the proposed 
transaction would combine the two largest play-
ers in the alginates market resulting in very high 
combined market shares. All other competitors 
had small or very small market shares.

To remove the Commission’s concerns, Nor-
dic Capital offered to divest Unomedical’s entire 
wound care business and also its ophthalmic 
needles business, both located at the Redditch 
site. After market testing the proposed remedies 
the Commission concluded that they would ade-
quately address the competition concerns initially 
identified in its market investigation.

Pernod Ricard/V&S Vin & Sprit
In July clearance was granted to Pernod Ricard’s 
proposed acquisition of the Swedish state-owned 
company V&S Vin & Sprit (V&S).

Pernod Ricard is a publicly quoted French com-
pany active in the production and distribution of 
alcoholic beverages on a worldwide basis. Its main 
brands include Chivas Regal, Ballantine’s and The 
Glenlivet Scotch whiskies, Jameson Irish whiskey, 
Beefeater gin, Havana Club rum, Martell cognac, 
Jacob’s Creek and Montana wines and Mumm 
champagne.

Pernod Ricard currently distributes the vodka 
brands Stolichnaya and Moskovskaya which 
are owned by the SPI Group. Pernod Ricard has 
announced that its proposed acquisition of V&S 
would result in the termination of the Stolich-
naya and Moskovskaya distribution agreements 
although Pernod Ricard would continue to dis-
tribute the brands during a short transitional 
period until SPI identified a new distributor.

V&S is also active in the production and distri-
bution of alcoholic beverages. Its most famous 
international brand is Absolut vodka but it also 
distributes a range of other spirits, such as Aal-
borg Aquavit and Gammel Dansk bitter, as well as 
wines primarily in northern Europe.

The Commission’s investigation identified compe-
tition concerns in a number of national markets 
where the merged entity would have a strong mar-
ket position. These concerns related to the market 
for aniseed flavoured spirits in Finland, vodka in 
Greece, gin in Poland and Sweden and cognac, 
port and Canadian whisky also in Sweden.

In order to address the competition concerns iden-
tified by the Commission, Pernod Ricard offered to 

divest its businesses conducted under the follow-
ing brands: Dry Anis in Finland, Serkova vodka in 
Greece, Lubuski gin in Poland and Star Gin, Red 
Port and Grönstedts cognac in Sweden. In the case 
of Canadian whisky in Sweden, Pernod Ricard 
also undertook to discontinue the distribution of 
a third party’s brand, Royal Canadian. As a result 
of these commitments, the proposed transaction 
would not lead to any increment in the market 
share of the merged entity in any of the markets 
concerned.

The Commission analysed the commitments sub-
mitted by Pernod Ricard and concluded that they 
would remedy its serious doubts and therefore 
ensure that effective competition would not be 
impeded as a result of the proposed transaction.

The Commission also examined the potential 
effects on competition arising from the combi-
nation of Pernod Ricard and V&S’ broad port-
folios of alcoholic beverages. The Commission 
concluded that as there were other companies in 
the drinks sector, often with one or more strong 
brands of their own, the merged entity would not 
be able to restrict its competitors’ access to the 
market or engage in other practices likely to harm 
consumers.

B — �Summaries of decisions taken 
under Article 8(1)

STX/Aker Yards
In May the Commission approved the proposed 
acquisition of control of the Norwegian ship-
builder Aker Yards by STX of South Korea. After 
an in-depth investigation, launched in December 
2007 the Commission concluded that effective 
competition on the shipbuilding markets would 
not be significantly impeded as a result of the pro-
posed transaction.

Aker Yards is active in the construction of cruise 
ships and ferries, and also builds merchant vessels 
and offshore vessels. It is one of the three main 
players on the global market for the construction 
of cruise ships, together with Fincantieri (Italy) 
and Meyer Werft (Germany).

STX is a Korean shipbuilder mostly active in 
building various types of cargo vessels, such as 
container ships or gas tankers.

On 20 December 2007, the Commission opened 
an in-depth investigation because of concerns that 
the proposed merger might, in particular, remove 
STX as a potential new market entrant into a con-
centrated cruise ship manufacturing market.
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The Commission’s in-depth investigation of the 
proposed transaction has however dispelled the 
initial doubts. The Commission found that by 
itself STX was still far from close to becoming an 
effective competitive constraint on the existing 
cruise ship construction market. The in-depth 
investigation also showed that STX was not the 
only possible market entrant and that post-merger 
a number of other Far-East shipbuilders would be 
as equally well placed as STX to enter the market.

The Commission also examined a concern brought 
forward by a third party related to subsidies, that 
South Korea might have granted or might grant 
in the future to the merged entity and that might 
enable the latter to undercut prices and monopo-
lise the cruise ship market.

The Commission found that, regardless of whether 
any of the financial instruments granted to STX in 
the past were subsidies, the current financial posi-
tion of STX would not give the merged entity a 
dominant position.

In addition, the Commission found no evidence 
indicating that STX was likely to receive subsidies 
in the future which could significantly strengthen 
its financial position and enable it to impede com-
petition in the markets concerned.

In particular, the Commission found that even if 
the type of future hypothetical subsidies identi-
fied by the third party (subsidised loans and guar-
antees) were granted, the advantage would not be 
such as to enable the merged entity to acquire a 
dominant position on the cruise ship market. This 
was because:

(i)	 the current financial position of STX would 
not give the merged entity a dominant posi-
tion

(ii)	 Aker Yards was also not currently dominant, 
as it competes with the market leader Fincan-
tieri and with Meyer Werft

(iii)	 there were a number of structural features 
of the market such as the buyer power of a 
few large customers, that would make very 
unlikely any attempt by STX to monopolise 
the cruise ship construction market based on 
the alleged subsidised pricing in the current 
market structure.

The Commission therefore concluded that compe-
tition on the market for cruise ships would not be 
reduced as a result of the transaction. The Com-
mission also analysed the ferries market, where 
similar concerns were raised, and came to the 
same conclusion.

The in-depth investigation also confirmed that 
there were no competition concerns arising from 

minor overlaps of the merging companies’ activi-
ties in the area of certain types of cargo ships or 
from the vertical integration of STX into engine 
production or shipping services.

TomTom/Tele Atlas

In May the Commission approved the proposed 
acquisition of Tele Atlas by TomTom, both of the 
Netherlands. Tele Atlas is a provider of navigable 
digital maps and TomTom produces portable nav-
igation devices (PNDs — often known as satellite 
navigation devices or SatNavs).

Tom Tom provides navigation software and PNDs, 
where it is the market leader in the EEA. Tele Atlas 
is one of two providers of navigable digital maps 
offering a complete coverage of Europe and North 
America. Navigable digital maps are essential 
inputs for PNDs.

On 2 October 2007, TomTom launched a public 
bid to purchase all shares in Tele Atlas. The pro-
posed transaction was notified to the Commission 
on 22 October 2007. On 28 November 2007 the 
Commission opened an in-depth investigation.

The Commission’s in-depth investigation assessed 
whether the vertical integration of Tele Atlas into 
TomTom would lead to a significant impediment 
of competition within the EEA, in particular in 
the light of the duopoly market for navigable dig-
ital maps (Tele Atlas and Navteq) and TomTom’s 
strong position on the market for PNDs.

The Commission conducted its analysis in line 
with its recently adopted guidelines on the assess-
ment of non-horizontal mergers. It focused on the 
ability and incentives of the merged company to 
increase the costs of other PND manufacturers for 
navigable digital maps or to limit their access to 
these maps, and on the impact any of these strate-
gies might have on PND consumers.

On the basis of its in-depth investigation, the Com-
mission found that the merged company would 
be unlikely to pursue these strategies because its 
ability to restrict access to digital maps for other 
PND manufacturers would be limited by the pres-
ence of an upstream competitor, Navteq. In addi-
tion, the merged company would have no incen-
tive to restrict access to digital maps because the 
sales of digital maps lost by Tele Atlas would not 
be compensated by additional sales of PNDs. The 
Commission’s analysis also took into account the 
efficiencies that are likely to be generated by the 
proposed transaction. As a result, the Commis-
sion concluded that the proposed concentration 
would not raise competition concerns.
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For a more extensive treatment of this case and the 
Nokia/NAVTEQ case see the article on page 70 of 
this Newsletter.

Nokia/NAVTEQ
In July the Commission approved the proposed 
acquisition of NAVTEQ of the US by Nokia of 
Finland. NAVTEQ is a provider of navigable dig-
ital map databases and Nokia mainly produces 
mobile telephones.

Nokia is the largest manufacturer of mobile tele
phones in the world. NAVTEQ is one of two pro-
viders of navigable digital map databases offering 
a complete coverage of Europe and North Amer-
ica. Navigable digital map databases are essential 
inputs for navigation applications on mobile tele
phones.

On 1 October 2007, Nokia announced the acqui-
sition of all shares and outstanding options in 
NAVTEQ. The proposed transaction was noti-
fied to the Commission on 19 February 2008. 
On 28 March 2008, the Commission opened an 
in-depth investigation to assess whether the verti-
cal integration of NAVTEQ into Nokia could lead 
to a significant restriction of competition within 
the EEA, in particular with regard to the duopoly 
market for navigable digital map databases 
(NAVTEQ and Tele Atlas being the only suppli-
ers) and Nokia’s strong position on the market for 
mobile telephones.

The Commission’s analysis was in line with its 
Guidelines on the assessment of non-horizon-
tal mergers and its recent decision concerning 
the merger between TomTom and Tele Atlas, the 
other supplier of navigable digital map databases. 
The Commission focused on the merged firm’s 
ability and incentives to raise competitors’ costs 
by increasing the price of navigable digital map 
databases. Moreover, the Commission analysed 
the merged company’s incentives to limit compet-
itors’ access to such databases. Finally, the possible 
impact of such a restrictive strategy on competi-
tors and end-consumers was carefully assessed.

On the basis of the in-depth economic analysis 
carried out during its investigation, the Commis-
sion concluded that the merged company would 
be unlikely to pursue a strategy of closing off com-
petitors. The merged firm’s ability to deny com-
petitors access to map databases is limited by the 
presence of the other competitor, Tele Atlas. In 
addition, the merged company would lack incen-
tives to close off supplies of digital map databases 
to its competitors because a loss in sales of maps 
would not be compensated by increased sales of 
mobile telephones. Other mobile phone manufac-
turers could still compete with Nokia by working 

together with independent developers of naviga-
tion applications or by developing other features 
of their handsets. As a result, the Commission 
concluded that the proposed concentration would 
not raise any competition concerns.

For a more extensive treatment of this case and the 
TomTom/Tele Atlas case see the article on page 70 
of this Newsletter.

Itema/BarcoVision
In August the Commission approved the pro-
posed acquisition of BarcoVision of Belgium by 
the Italian company Itema. Itema produces textile 
machinery while BarcoVision manufactures sen-
sors and other inputs for the textiles industry.

Itema is active in the production and sale of 
machinery for textile manufacturing. Itema is one 
of the three main companies supplying textile mill 
owners with winders, which are machines used to 
stock yarn before it is woven or knitted.

BarcoVision focuses on the production and sale of 
sensors for textile machinery as well as software 
systems specifically designed for the textile indus-
try. BarcoVision is one of the two main compa-
nies currently producing sensors for winders, an 
essential component of the winder to ensure yarn 
and textile quality.

On 14 April 2008, the Commission opened an 
in-depth investigation to assess whether the new 
entity would be likely to stop supplying compet-
ing winder manufacturers with sensors, thereby 
raising the prices of winders for textile mills.

The Commission’s analysis is in line with its 
Guidelines on the assessment of non-horizontal 
mergers. It mainly focused on the merged com-
pany’s incentives to stop selling sensors to com-
petitors — effectively withdrawing from the sen-
sor market in order to raise its competitors’ costs. 
The Commission concluded that such a strategy 
would not be profitable for the merged company: 
the additional profits made on the winder market 
would not compensate the losses incurred on the 
sensor market by refusing to sell to competitors. 
The Commission also assessed the incentives of 
the other main supplier of sensor to increase sen-
sor prices following the merger and concluded 
that the merged firm’s ability to raise competitors’ 
costs will be limited. In addition, competitors on 
the winder market are able to start in-house pro-
duction of sensors in the medium term and this 
would further constrain the sensor suppliers’ 
behaviour. As a result, the Commission concluded 
that the proposed concentration did not raise any 
competition concerns.
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C — �Summaries of decisions taken 
under Article 8(2)

Arjowiggins/M-Real Zanders’ Reflex 
paper mill
In June the Commission approved the proposed 
takeover of the Reflex paper production mill in 
Germany that currently belongs to the Finnish 
paper manufacturer M-Real, by the French paper 
manufacturer Arjowiggins, subject to conditions. 
In December 2007 the Commission opened an 
in-depth investigation into the proposed takeover 
because of competition concerns, particularly on 
the market for carbonless paper. In the light of the 
Commission’s concerns, Arjowiggins offered to 
divest M-Real’s carbonless paper business.

Arjowiggins, a subsidiary of Sequana Capital 
(formerly known as Worms & Cie), is one of the 
world’s largest manufacturers of specialty paper, 
mainly graphic or creative paper, communica-
tion paper, including carbonless copy paper, and 
security and technology paper (for example, paper 
used to print banknotes).

Reflex is a paper production mill located in Düren, 
Germany. It is owned by M-Real Zanders GmbH 
of Germany, which is controlled by M-Real, a 
subsidiary of the Finnish forest industry group 
Metsäliitto. The Reflex paper mill manufactures 
a range of specialty papers including carbonless 
(auto copy) paper, digital imaging paper, tracing 
paper used for industrial and graphic purposes, 
and premium fine paper.

In October 2007, Arjowiggins notified its inten-
tion to acquire the Reflex paper mill to the Com-
mission. During its initial investigation, the Com-
mission identified serious concerns with regard to 
competition on the market for carbonless paper.

During its in-depth investigation, the Commis-
sion received market information from numerous 
customers and competitors of Arjowiggins and 
analysed extensive quantitative transaction data. 
An analysis of this information led the Commis-
sion to conclude that there was a serious risk that 
the proposed transaction, as originally notified, 
would significantly harm competition in the mar-
ket for carbonless paper in the EEA. The Commis-
sion was concerned that Arjowiggins would have 
obtained a very high market share in this already 
concentrated market, which would have enabled 
it to restrict the quantity of paper available in the 
market and thereby raise prices.

In response to the Commission’s findings, 
Arjowiggins offered to divest the carbonless paper 
businesses at the Reflex paper mill, which accounts 

for the bulk of the plant’s production. The assets 
and trademarks relating to tracing paper and pre-
mium fine paper, where the Commission found 
that competition would not be harmed, are not 
concerned by the commitment. Arjowiggins may 
finalise the transaction only after the divestiture 
commitments have been fulfilled. The Commis-
sion found these commitments suitable to remedy 
its initial concerns.

D — �Summaries of decisions taken 
under Article 9

REWE/Plus Discount
In July, following a request of the Czech Competi-
tion Authority under the EC Merger Regulation, 
the Commission decided to refer the acquisition 
of Plus Discount (Czech Republic) by REWE 
(Germany) to the Czech Competition Author-
ity for examination. The Commission decided to 
refer the case in its entirety as it considered the 
proposed concentration would affect competition 
only in the Czech Republic.

REWE is active in food and non-food whole-
sale and retail, travel and tourism in a number 
of European countries. In the Czech Republic, 
REWE operates under the brand names ‘Penny’ 
(171 discount shops) and ‘Billa’ (181 stores in the 
full-range supermarket segment). Plus Discount is 
active in the Czech Republic in the retail of daily 
consumer goods and operates 146 discount shops 
under the brand name ‘Plus’. The main horizontal 
overlaps between REWE and Plus Discount relate 
to the retail market for daily consumer goods 
through modern distribution channels (hyper-
markets, supermarkets and discounters) in the 
Czech Republic.

The Czech Competition Authority requested 
the Commission both under Article 9(2) (b) and 
under Article 9(2) (a) of the EC Merger Regulation 
to refer the notified transaction to it. It considered 
that the transaction would affect competition in a 
number of local retail markets within the Czech 
Republic, which present all the characteristics of 
distinct markets and which do not constitute sub-
stantial parts of the common market (9(2)(b)). In 
addition, the Czech Competition Authority sub-
mitted that the transaction would threaten to sig-
nificantly affect competition within distinct mar-
kets in the Czech Republic (9(2) (a)).

The Commission found that the conditions for 
referral under Article 9(2) (a) were met and left 
open whether conditions for referral under Article 
9(2) (b) are fulfilled. When the conditions under 
Article 9(2) (a) are met, according to Article 9(3), 
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the Commission has discretion to refer the part of 
the case relating to the affected distinct markets 
concerned. The Commission considered that due 
to the local character of the retail markets in the 
Czech Republic, the Czech Competition Author-
ity was better placed to investigate the impact of 
the concentration.

For efficiency reasons and in order not to split the 
proposed transaction, the Commission decided to 
refer the case in its entirety to the Czech Repub-
lic. This included the remaining local retail mar-
kets and procurement markets for daily consumer 
goods.
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Digital maps go vertical: TomTom/Tele Atlas and Nokia/NAVTEQ

Carles ESTEVA MOSSO, Michal MOTTL, Raphaël DE CONINCK and 
Franck DUPONT (1)

The Commission recently issued decisions in 
two vertical merger cases in the satellite naviga-
tion industry. In October 2007, TomTom notified 
the Commission of its acquisition of Tele Atlas. 
Four months later Nokia notified its acquisition 
of NAVTEQ. Both of these cases are important 
from a policy point of view. TomTom/Tele Atlas 
and Nokia/NAVTEQ are the first purely vertical 
second phase investigations after the adoption of 
the non-horizontal merger guidelines. They pro-
vide guidance on how the Commission is going 
to apply the non-horizontal merger guidelines in 
future cases, in particular in situations where there 
is a duopoly upstream and where both upstream 
players integrate vertically in a short period.�

I — �Digital map suppliers went for 
vertical integration simultaneously

Transactions
On 22 October 2007, TomTom N.V. (‘TomTom’, 
the Netherlands) notified the Commission of its 
acquisition of Tele Atlas N.V. (‘Tele Atlas’, the 
Netherlands) (�). A few months later, on 19 Feb-
ruary 2008, Nokia Corporation (‘Nokia’, Finland) 
notified the Commission of its acquisition of 
Navteq Corporation (‘NAVTEQ’, USA) (�).

The two transactions were put together almost 
simultaneously. They resulted in the vertical inte-
gration of the navigable digital map providers Tele 
Atlas and NAVTEQ. Both purchasers, TomTom 
and Nokia, embed digital maps in the devices they 
manufacture in order to provide their customers 
with navigation solutions.

Tele Atlas and NAVTEQ are providers of navigable 
digital maps. They supply manufacturers of PNDs 
(Portable Navigation Devices), car manufacturers, 
navigation software producers, mobile handset 
manufacturers and location web companies (for 
instance, Google Maps) with the digital maps they 
need to operate navigation solutions. Other digital 
map suppliers are active on the market, but their 

(1)	 Directorate-General for Competition, unit C-5. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Respon-
sibility for the information and views expressed lies 
entirely with the authors.

(2)	 COMP M.4854 TomTom/Tele Atlas.
(3)	 COMP M.4942 Nokia/Navteq.

product lines are not comparable to Tele Atlas or 
NAVTEQ’s. They are not in a position, in particu-
lar, to provide similar geographic coverage and 
cannot offer sufficient functionalities, resulting 
in digital maps that are unsuitable for advanced 
navigation functions such as car navigation.

TomTom is a manufacturer of PNDs and a sup-
plier of navigation software for use in navigation 
devices. It is the European leader in the PND 
market, way ahead of its competitors, Garmin, 
Mio Tech & Navman. Its activities as a supplier of 
navigation software to third parties are limited.

Nokia provides equipment, solutions and serv-
ices for electronic communications networks. The 
company is principally known as a manufacturer 
of handsets for mobile telephony (‘mobile hand-
sets’). It also intends to develop mobile online 
services via its ‘OVI’ portal. Nokia is the world’s 
largest supplier of mobile handsets, its main com-
petitors being Motorola, Samsung and Sony Erics-
son. The share of mobile handsets to incorporate 
navigation possibilities via the inclusion of a GPS 
chipset is expected to increase dramatically in the 
short term, and to account for considerably more 
than 50% of the mobile handset market within a 
few years.

Vertically affected markets
A digital map is a compilation of digital data and 
typically includes (i) geographic information con-
taining the position and shape of each feature on 
a map, (ii) attributes containing additional infor-
mation associated with features on the map (e.g. 
street names, addresses, driving directions, turn 
restrictions and speed limits) and (iii) display 
information. In addition to the core database, sev-
eral layers of add-on information are provided by 
the suppliers of digital map databases. Maps are 
said to be navigable when they include sufficient 
functionalities to provide navigation services, 
such as real-time turn-by-turn navigation.

In both cases, the Commission considered the 
relevant upstream market to be the market for 
navigable digital map databases, where only Tele 
Atlas and Navteq are active, with market shares 
of approximately 50% each. Navigable digital map 
databases are one of the key structural compo-
nents of dedicated navigation devices and other 
navigation applications. The relevant geographic 
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market for the provision of navigable digital map 
databases was considered to be worldwide since 
geographic data can be sold to customers any-
where around the world and the transportation 
costs and other barriers to trade are minimal. The 
Commission also established that entry in this 
market was unlikely in the short- to mid-term.

In the TomTom/Tele Atlas case, the downstream 
markets affected were the market for PNDs and 
the market for the provision of navigation soft-
ware. This type of navigation software can be 
sold to PND manufacturers, but also to mobile 
handset manufacturers, Mobile Network Opera-
tors (MNOs), or directly to end-customers for self-
installation in their mobile handsets.

In the Nokia/NAVTEQ case, the downstream mar-
kets affected were the market for mobile handsets, 
and the market for the provision of navigation 
applications on mobile handsets (including on-
board, off-board and hybrid solutions).

In both cases, PNDs and mobile phones with GPS 
were not considered to be part of the same prod-
uct market. The market investigation revealed 
that there are significant differences between the 
two types of devices. Whereas the latest mobile 
phones are ultra-portable multi-function com-
munication devices, PNDs are primarily designed 
for navigation. This is reflected in the larger screen 
sizes of PNDs and the fact that, with some excep-
tions, they do not offer the wide range of func-
tions common in most smart phones. Consum-
ers use mobile phones mostly for communication 
and PNDs mostly for navigation. However, the 
Commission did not exclude that, as technology 
evolves, both markets will increasingly converge.

II — �Assessment of vertical foreclosure 
theory

Theory of vertical foreclosure
In both cases, the merger led to the vertical inte-
gration of one of the two suppliers of navigable 
digital maps to the downstream competitors of 
the purchaser. Both transactions therefore raised 
potential concerns of input foreclosure. Never-
theless, the two transactions had only a limited 
impact on each other in terms of competitive 
assessment, as TomTom and Nokia are essentially 
active in different downstream markets.

The theory of harm raised under Tom Tom/Tele 
Atlas was that the merged entity could foreclose its 
downstream competitors in the PND market and 
in the navigation software market, either via an 
increase in the price of its navigable digital maps, 
via a degradation of the map quality or via total 

foreclosure. Such strategies would strengthen the 
market power of the other supplier of navigable 
digital maps, namely NAVTEQ, which would, as 
a result, be likely to increase its prices. The the-
ory of harm raised under Nokia/NAVTEQ was 
similar. The Commission found that the merged 
entity could attempt to foreclose its downstream 
competitors in the mobile handset market and in 
the market for the provision of navigation applica-
tions on mobile handsets.

In both cases, the theory of harm relied on the 
increase in market power of the remaining sup-
plier of navigable digital maps, which was not party 
to the transaction, and its capacity to increase its 
prices. The Commission’s assessment of the likeli-
hood that such a theory of harm would materialise 
was based on the Guidelines on the assessment of 
non-horizontal mergers under the Council Regu-
lation on the control of concentrations between 
undertakings (‘the non-horizontal merger guide-
lines’). The Commission analysed the ability and 
in particular the incentive of the merged entities 
to foreclose their downstream competitors, as well 
as the overall effect in downstream markets.

Assessment — lack of incentive
In TomTom/Tele Atlas, the Commission con-
cluded that the merged entity would have the 
ability to increase prices or degrade quality/delay 
access for some PND manufacturers and naviga-
tion software providers competing with TomTom. 
This conclusion was based on the following fac-
tors: (i) navigable digital maps are an essential 
input for PNDs and navigation software; (ii) it is 
unlikely that a market entrant could produce nav-
igable digital maps in the short term; and (iii) the 
foreclosure strategy by one digital map database 
supplier could increase the market power of the 
other.

Conversely, in Nokia/NAVTEQ the Commis-
sion did not reach any conclusion with regard 
to the ability of the merged entity to foreclose its 
downstream competitors, for instance because 
navigation applications in handsets are only one 
application among others (video, mobile TV, 
music, design, etc.) and therefore constitute only 
one of the numerous factors triggering the pur-
chase reflex of customers. The question whether 
the merged entity has the ability to foreclose was 
therefore left open.

In both cases, the Commission concluded that 
the merged entities would not have the incentive 
to foreclose their downstream competitors. Post-
merger, TomTom and Nokia will look at how the 
sales of map databases to their downstream com-
petitors affect their profits not only upstream via 
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sales of Tele Atlas or NAVTEQ maps, but also on 
their respective downstream markets. Therefore, 
when considering the profitability of an input 
foreclosure strategy, the merged entities face a 
trade-off between the profit lost in the upstream 
market due to a reduction of input sales and the 
profit gained on their respective downstream 
markets by raising their rivals’ costs.

The Commission conducted an in-depth quali-
tative and quantitative analysis (�) to assess the 
incentive of TomTom and Tele Atlas, and of 
Nokia and NAVTEQ, to foreclose their competi-
tors in their respective downstream markets. The 
analysis led to the conclusion that, although the 
profits obtained by selling a PND (for TomTom) 
or a mobile handset (for Nokia) are much higher 
than the profits from the sale of a map database, 
neither merged entity would have the incentive to 
foreclose its downstream competitors.

In Nokia/NAVTEQ, for instance, the economic 
analysis conducted by the Commission concluded 
that, under a foreclosure strategy, the merged 
entity would only capture relatively limited sales 
downstream by increasing map database pricing 
to Nokia’s competitors and the loss of revenue due 
to decreasing sales of map databases would not be 
replaced by additional sales of mobile handsets. A 
similar conclusion was reached in Tom Tom/Tele 
Atlas as regards limited additional sales of PNDs.

The Commission finally analysed the effects of the 
merger in the downstream markets, although it 
was not necessary as it had already concluded that 
the merging parties had no incentive to foreclose 
their competitors. In both cases, the Commission 
concluded that the effects would be relatively lim-
ited, in particular because the low percentage of 
the price of a map database in the PND or mobile 
handset prices, the evidence regarding limited 
pass-through, the limited switching costs and the 
competition with the other navigable digital map 
supplier all tended to limit the price increase that 

(4)	 In order to make an empirical assessment of whether 
an input foreclosure strategy would be profitable for the 
merged entity, the Commission conducted in each case 
an econometric demand system estimation of the rel-
evant downstream market. In particular, a nested logit 
model was estimated using retail data covering monthly 
sales and volumes at stock-keeping unit level, and spe-
cific product characteristics were used as instruments 
to control for endogeneity. Using the estimated down-
stream own- and cross-price elasticities, together with 
industry data on prices and margins, the Commission 
then calculated in each case the critical price increase 
by the upstream competitor that would make a foreclo-
sure strategy profitable for the merged entity. The Com-
mission conducted numerous robustness checks in each 
case, concerning in particular the choice of instruments, 
the size of the outside good and the nest structure.

could be imposed by either Tele Atlas or NAVTEQ 
on their downstream competitors and eventually 
on consumers.

In addition, in TomTom/Tele Atlas the parties 
claimed that the transaction would bring about 
efficiencies. Whereas the Commission did not 
come to any conclusion on the merger specificity 
of the alleged efficiencies, which would allow the 
merged entity to make better maps in less time, it 
found that the alleged removal of double margin-
alisation was plausible and merger-specific.

Finally, the Commission declared both concentra-
tions compatible with the Common Market and 
the EEA Agreement.

III — �Impact on the application of 
the Non-horizontal Merger 
Guidelines

Both TomTom/Tele Atlas and Nokia/NAVTEQ 
have been examined by strict application of the 
non-horizontal merger guidelines. Point 29 of 
the non-horizontal merger guidelines formed the 
backbone of the theories of harm raised within 
the market investigations:

	 ‘A merger is said to result in foreclosure where 
actual or potential rivals’ access to supplies or 
markets is hampered or eliminated as a result 
of the merger, thereby reducing these compa-
nies’ ability and/or incentive to compete. Such 
foreclosure may discourage entry or expansion 
of rivals or encourage their exit. Foreclosure 
thus can be found even if the foreclosed rivals 
are not forced to exit the market: It is sufficient 
that the rivals are disadvantaged and conse-
quently led to compete less effectively. Such 
foreclosure is regarded as anti-competitive 
where the merging companies — and, possibly, 
some of its competitors as well — are as a result 
able to profitably increase the price charged to 
consumers.’

An important aspect of the theory of harm was 
the existence of a duopoly in the market for digital 
map databases. The issue was therefore not only 
that downstream players could be foreclosed by 
the vertically integrated entity, but also that the 
market power of the remaining upstream player 
could be increased following the transaction. 
The non-horizontal merger guidelines indicate 
that, when competition in the input market is 
oligopolistic, a decision of the merged entity to 
restrict access to its inputs reduces the competi-
tive pressure exercised on remaining input sup-
pliers, which may allow them to raise the input 
price they charge to non-integrated downstream 
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competitors (�). In essence, input foreclosure by 
the merged entity would expose its downstream 
rivals to non-vertically integrated suppliers with 
increased market power. For example, competitors 
of TomTom would have to buy from NAVTEQ, 
the only other supplier not integrated with a PND 
manufacturer.

In addition, in TomTom/Tele Atlas a number of 
third parties expressed a concern that the merged 
entity could use the confidential information 
obtained from the customers of the upstream 
map-making arm of the company to improve the 
competitive position of the downstream device-
making arm. With regard to the question of con-
fidentiality, the Commission based its findings on 
Point 78 of the non-horizontal merger guidelines, 
which addresses the issue of how access to con-
fidential information could lead to competitive 
harm. ‘The merged entity may, by vertically inte-
grating, gain access to commercially sensitive infor-
mation regarding the upstream or downstream 
activities of rivals. For instance, by becoming the 
supplier of a downstream competitor, a company 
may obtain critical information, which allows it to 
price less aggressively in the downstream market 
to the detriment of consumers [...]. It may also put 
competitors at a competitive disadvantage, thereby 
dissuading them to enter or expand in the market.’

Companies contacted during the investigation 
indicated that they pass sensitive information on 
to Tele Atlas about their future conduct (prices, 
promotions, innovations), inter alia, in order to 
obtain better prices, ask for new map features or 
incorporate features developed by third parties, as 
well as to introduce innovative service concepts or 
penetrate new geographic markets.

The access by TomTom to confidential informa-
tion supplied by customers to Tele Atlas may have 
two effects. On the one hand, TomTom will know 
what the competition is planning. This advance 
knowledge might allow it to compete less intensely. 
On the other hand, TomTom’s competitors might 
choose not to purchase maps from their com-
petitor. The merger might therefore significantly 
strengthen the market power of NAVTEQ, which 
would increase its ability to increase prices. As 
described in the following section, the Commis-
sion found that the merged entities in both cases 
would not have the incentive to degrade the qual-
ity of the product by, for example, leaking confi-
dential information.

(5) 	 Non-Horizontal Merger Guidelines, Point 38.

Incentive — vertical foreclosure
In examining the likelihood of the theories of 
harm raised during the market investigation 
actually materialising, the Commission focused 
in particular on the incentive of the parties to 
foreclose their downstream competitors. It is of 
interest to analyse how the criteria set out in the 
non-horizontal merger guidelines in relation to 
the incentive to foreclose access to inputs were 
addressed, and what conclusions can be drawn for 
future cases in this respect.

Point 40 of the non-horizontal merger guidelines 
states:

	 ‘The incentive to foreclose depends on the degree 
to which foreclosure would be profitable. […]. 
Essentially, the merged entity faces a trade-off 
between the profit lost in the upstream market 
due to a reduction of input sales to […] rivals and 
the profit gain, […], from expanding sales […].

The non-horizontal merger guidelines provide 
guidance in assessing the incentive that the merged 
entity may have to foreclose its downstream com-
petitors, by pointing to the main factors affecting 
this trade-off. These factors are discussed below, 
together with their relevance to both cases.

1. � Upstream and downstream margins — 
Point 41 — ‘[…] the lower the margins upstream, 
the lower the loss from restricting input sales. 
Similarly, the higher the downstream margins, 
the higher the profit gain from increasing market 
share downstream’. In both cases, the percent-
age gross margins are higher upstream than 
downstream, since digital maps have very low 
marginal costs. In absolute terms, however, the 
gross margin achieved when selling a PND or 
a mobile handset with navigation functionali-
ties can be 10 to 20 times higher than the gross 
margin achieved on the sale of a map, since 
maps make up a small percentage of the price 
of the downstream products.

2. � Downstream demand likely to be diverted 
away from foreclosed rivals — Point 42 — ‘The 
incentive […] further depends on the extent 
to which downstream demand is likely to be 
diverted away from foreclosed rivals.’ This refers 
to the own-price elasticity of rivals’ demand, 
which was estimated econometrically in both 
cases, but also to the extent to which the price 
of the rivals’ downstream product is expected 
to increase if the merged entity were to adopt 
an input foreclosure strategy. The guidelines 
state that ‘[t]he effect on downstream demand 
will also be higher if the affected input repre-
sents a significant proportion of downstream 
rivals’ costs or if the affected input represents a 
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critical component of the downstream product.’ 
In both cases, maps make up a small portion 
of the downstream product price, which means 
that map prices would have to increase very 
substantially to have a significant impact on 
downstream demand. One difference between 
the two cases is that, while in TomTom/Tele 
Atlas navigable maps were considered to be 
a critical component of portable navigation 
devices, in Nokia/Navteq navigable maps were 
not considered to be a critical component for 
handsets. Indeed, navigable digital maps are 
needed for navigation applications, but mobile 
handsets can also be sold without such navi-
gation applications and other features of the 
mobile handset are equally important (mobile 
TV, music, camera, etc.). Even in the TomTom/
Tele Atlas case, however, given the presence of 
Navteq in the upstream market, a foreclosure 
strategy could only lead to an increase of the 
input price, which would be likely to have lim-
ited effects downstream given the small share 
of the input cost in the total price.

3. � Share of diverted downstream demand likely 
to be captured by the merged entity. — Point 
42 — The guidelines further state that ‘[t]his 
share will normally be higher the less capacity 
constrained the merged entity will be relative to 
non-foreclosed downstream rivals and the more 
the products of the merged entity and foreclosed 
competitors are close substitutes.’ In both cases, 
capacity constraints would not limit the down-
stream sales that could be captured by the 
integrated companies. Indeed, both Tele Atlas 
and NAVTEQ develop and update an origi-
nal version of their digital map, which can be 
duplicated without any technical, legal or price 
restriction. With this point in mind, the extent 
to which the merged entity would capture sales 
from its downstream rivals was estimated 
econometrically in both cases. In particular, it 
was found that, on the basis of the estimated 
cross-price elasticities, the integrated compa-
nies would gain relatively limited sales from 
their downstream competitors by increasing 
their map prices.

4. � Downstream market share — Point 43 — ‘The 
incentive to foreclose actual or potential rivals 
may also depend on the extent to which the 
downstream division of the integrated firm can 

be expected to benefit from higher price levels 
downstream as a result of a strategy to raise 
rivals’ costs. The greater the market shares of the 
merged entity downstream, the greater the base 
of sales on which to enjoy increased margins’. In 
both cases, the merged entities have large mar-
ket shares on their respective downstream mar-
kets. Indeed, TomTom is the leader on the PND 
market in Europe, far ahead of Garmin. Simi-
larly, Nokia is the world leader in the market 
for mobile handsets, far ahead of Motorola.

It is remarkable to observe that, in both cases, 
several of the issues discussed above tend to make 
the incentive to foreclose more likely. However, 
a mere checklist interpretation of the guidelines 
would not be productive, as some factors invari-
ably make the incentive to foreclose more likely 
while others make it less likely. Instead of rely-
ing on a checklist, the Commission therefore 
conducted a detailed empirical assessment of the 
profit trade-off described in the guidelines, and 
concluded that in both cases the parties would not 
have the incentive to foreclose their downstream 
competitors. In Nokia/NAVTEQ, for instance, the 
Commission estimated that a foreclosure strategy 
could only be profitable for the merged entity if 
Tele Atlas increased its prices by more than 200% 
as a result. Such a price increase was found to be 
unrealistic, and in addition NAVTEQ may have 
an economic interest to undercut Tele Atlas with 
price increases well below 200%. A similar con-
clusion was reached in the TomTom/Tele Atlas 
case. Key characteristics limiting the incentive to 
foreclose in both cases are the small percentage 
of the input cost with respect to the price of the 
downstream product, and the presence of a sec-
ond input supplier in the upstream market that is 
not vertically integrated in the same downstream 
markets.

The decisions show the willingness of the Com-
mission to examine all factors mentioned in the 
guidelines, pointing both to harm and to the 
absence of any harm. In both cases, the Commis-
sion concluded that, on balance, the merged entity 
would not have any incentive to foreclose its com-
petitors. While the Commission would be likely 
to apply a similar analysis to other markets with 
comparable characteristics, it is important to keep 
in mind that each case is specific and therefore 
needs to be assessed on its own merits.
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Rewe/Adeg — Food for thought — Austrian markets for daily 
consumer goods

Michael KÖNIG, Yvonne SIMON, Emmanuel TERRASSE and Sandra KIJEWSKI (1)

1.  Introduction (�)
The Rewe/Adeg merger case concerned the Aus-
trian markets for the retail sale of daily consumer 
goods and the respective procurement markets. It 
raised a number of interesting legal and economic 
issues. In particular, the Commission had to assess 
whether and to what extent discount chains effec-
tively constrain full-range supermarkets in Aus-
tria. Also, the Commission clarified the circum-
stances under which strength on procurement 
markets may harm end-customers.

In 1999 the Commission had already taken a close 
look at the Austrian daily consumer goods mar-
kets when it assessed the merger between Rewe 
and Meinl (�). In the recent case of Rewe/Adeg the 
Commission found that the competitive landscape 
had changed in that discounters, in particular the 
discount chain Hofer (Aldi group), have become 
stronger than at the end of the 1990s. Apart from 
that, the Commission found that this time the tar-
get was a weak player. However, due to the parties’ 
strength in some Austrian districts the Commis-
sion was not able to rule out the possibility that 
their combined strength in these districts might 
influence Rewe’s national price setting and conse-
quently overall price levels in Austria. Since Rewe 
offered commitments reducing local strength the 
Commission concluded that competition would 
not be significantly impeded on the retail market 
because of the merger.

Concerning procurement, the Commission found 
that Rewe was already a strong player in many pro-
curement markets and that Adeg did not appreci-
ably increase Rewe’s strength on the procurement 
side. In the case at hand, the Commission found 
that strength on the procurement side was likely 
to be beneficial for consumers since it could be 
expected that Rewe would have to pass on any 
improved purchasing conditions to consumers.

2.  The parties and the operation
Rewe is a German-based group active in food and 
non-food wholesale and retail, travel and tour-

(1)	 Directorate-General for Competition, units 02, B-3 
and F-4. The content of this article does not necessa-
rily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the authors.

(2)	 Commission decision of 3 February 1999, Case M.1221 
Rewe/Meinl.

ism in a number of European countries. In Aus-
tria, Rewe is active in food and non-food retail. 
It has only marginal activities in food and non-
food wholesale in Austria. Apart from that, Rewe 
is active on the Austrian procurement markets as 
a purchaser of food and non-food products.

In Austria, Rewe operates 1 000 supermarkets 
under the brand name Billa, 108 hypermarkets 
under the brand name Merkur and 258 discount 
stores under the brand name Penny.

Adeg is active in food and non-food wholesale 
and retail in Austria. It has three own wholesale 
distribution centres and 19 cash & carry stores. In 
the retail market it operates 83 own retail shops, of 
which 15 are hypermarkets under the brand name 
Magnet. In addition, it supplies 582 shops that 
belong to independent Adeg merchants.

Pre-merger Adeg was owned by the independent 
Adeg merchants’ organisation AÖGen (37.6%), 
Edeka Chiemgau (37.5%) and Rewe, which held a 
minority shareholding of 24.9% (�).

The notified transaction consisted in the acquisi-
tion of sole control by Rewe over Adeg through 
the acquisition of shares. Rewe bought all of 
Edeka Chiemgau’s shares and part of AÖGen’s 
stake, corresponding to 12.6% of the equity. As 
a result, Rewe owned 75% of the shares, giving it 
sole control over Adeg. AÖgen retained 25% of the 
shares.

3.  �Retail market for daily consumer 
goods

The relevant product market
In recent cases concerning the Czech and Polish 
markets, the Commission defined the retail 
market for daily consumer goods as compris-
ing ‘all modern distribution channels’ including 
supermarkets, hypermarkets as well as discount 
chains (�). In earlier cases, in particular Rewe/

(3)	 In 2002 the Commission cleared the acquisition of sole 
control by Edeka over Adeg (Case M.2739). In 2006, 
Rewe acquired the minority shareholding in Adeg and 
entered into supply and other agreements with Adeg. 
The minority shareholding and the agreement did not, 
in the view of DG Competition, give Rewe control over 
Adeg.

(4)	 M.4590 Rewe/Delvita; M.4522 Carrefour/Ahold Polska.



76	 Number 3 — 2008

Merger control

Meinl, the question was left open (�). Concerning 
other retail formats such as specialised outlets, 
petrol station shops, cash & carry stores etc. the 
Commission found that these retailers are active 
in separate markets (�).

The Commission carried out a market investiga-
tion to examine to what extent the different retail 
formats in Austria compete with each other. In 
particular, it was examined whether discounters 
form part of the relevant product market.

The Commission found that in discount stores, in 
particular ‘hard discounters’ that offer only a very 
limited range of branded goods, the number of 
different goods offered is much lower than in full-
range supermarkets. However, the market investi-
gation shows that the hard discounters (Hofer, Lidl) 
in principle sell the full range of daily consumer 
products including fresh products. It is the choice 
within the product range that is more limited in 
discount shops than in full-range supermarkets. 
‘Soft’ discounters, like Rewe’s chain Penny, offer 
a broader range of branded goods than hard dis-
counters and have a higher number of diversified 
articles on their shelves.

As to competitive constraints exercised by dis-
counters, the market investigation indicated that 
in principle all competitors monitor price moves 
by discounters. Also, it revealed that Rewe and its 
most important competitor Spar Austria are con-
sidered to be constrained by the hard discounter 
Hofer. It was confirmed that most competitors 
would react to price reductions by discount-
ers, and that they gain customers if a discounter 
increases prices.

In addition, discounters have increased sales at 
the expense of full-range supermarkets. In this 
context the Commission referred to the fact that 
according to AC Nielsen the market share of the 
discounters Hofer and Lidl in the market for daily 
consumer goods increased in the period between 
1995 and 2007 from approx. 11% to approx. 24%. 
This suggests that discounters do indeed constrain 
full-range supermarkets.

The Commission also examined how the turnover 
of Rewe outlets developed when the discounter 

(5)	 Whether discounters are to be included in the product 
market was left open in Cases COMP/M.1684 Car-
refour/Promodes, para 12 and COMP/M.1221 Rewe/
Meinl, para 17. In Case COMP/M.3905 Tesco/Carrefour, 
para 12, the market investigation confirmed that with 
regard to pricing policy hypermarkets seem to be closer 
to discount stores than supermarkets.

(6)	 E.g. the Commission’s decisions in Cases IV/M.784 
Kesko/Tuko, paras 19, 20; COMP/M.1221 Rewe/Meinl, 
paras 12, 16; COMP/M.1684 Carrefour/Promodes, para 9 
and M.3646 Kesko/ICA/JV, para 10 et seq., in which the 
product market definition was left open.

Hofer entered a local market. Rewe submitted 32 
examples for the years 2006 and 2007 showing that 
the sales of the nearest Billa shop decreased in the 
six months after the opening compared with the 
six months before the opening of the Hofer outlet. 
This points to a competitive constraint by the hard 
discounter Hofer.

The market investigation indicated, however, that 
hard discounters exercise less pressure on full-
range stores than so-called soft discounters that 
offer branded products. Hard discounters exer-
cise competitive pressure first on the private label 
products. The market data indicated that full-
range supermarkets react immediately to price 
movements with their private label products but 
also with other relatively low priced ‘entrance 
products’.

The Commission considered that, with some delay, 
the price reaction also affects prices for branded 
products. This is because higher prices for branded 
goods can only be maintained if their image or 
their quality differs substantially from private 
label products. However, to the extent that private 
label or entrance price products represent substi-
tutes for branded products, a price reduction for 
the entrance price product exercises competitive 
pressure on branded goods in a supermarket (�). 
It is quite possible that some customers consider 
certain branded goods as not at all interchange-
able with private label products. However, some 
customers will consider switching to unbranded 
products if the price discrepancy between the two 
products increases in the long term. A large dura-
ble difference in prices therefore makes it difficult 
for sellers of branded products to justify and/or 
maintain the high price compared with the non-
branded goods. In addition, supermarkets increas-
ingly position private label products similarly to 
branded goods. This blurs the borders between 
manufacturer and private label products.

On the basis of this competitive interaction 
between discounters and full-range supermarkets 
it was justified to consider all types of discount-
ers in Austria as part of the retail market for daily 
consumer goods. The Commission therefore found 
that the relevant product market comprises sales 
by supermarkets, hypermarkets and discounters.

The relevant geographic market
The geographic scope of retail markets for daily 
consumer goods is delineated by the boundaries 

(7)	 The Commission found a similar effect in Case M.4533 
SCA/P&G European Tissue Business, concerning the 
Austrian market for tissue paper: branded articles lose 
market shares if they do not react to the lower prices of 
private label products.
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of a territory where the outlets can be reached 
easily by consumers. The Commission generally 
applies a radius of approximately 20 to 30 minutes 
driving time (�). However, the geographic market 
may be larger, for instance, where different local 
areas are connected in such a way that they result 
in overlapping circles (�). Under these circum-
stances competitive conditions typically do not 
differ from one area to another and therefore do 
not represent a separate geographic market.

In the Rewe/Meinl case the Commission defined 
the Austrian retail market as national. The Com-
mission argued that there are many overlapping 
areas and that the big market players cover the 
whole inhabitable part of Austria. Also, the Com-
mission found that all competitors offered an 
identical or similar range of products throughout 
Austria, that they advertised their products coun-
try-wide and that prices did not differ appreciably 
from one part of Austria to another.

In the Rewe/Adeg case the investigation showed 
that most competitors set their prices uniformly 
for the whole company and for the whole of Aus-
tria, and that there are no significant regional or 
local differences in retail prices, which are compa-
rable all over Austria. As a result, the Commission 
confirmed the findings of Rewe/Meinl as far as the 
geographic scope of the market is concerned and 
considered that the geographic market for retail of 
daily consumer goods is national.

Assessment

Market shares

Based on a market survey by AC Nielsen (10) the 
market shares for 2007 on the Austrian market for 
the retail sale of daily consumer goods are as fol-
lows:

Companies Market share 
Rewe 29.7%
Spar 27.9%
Hofer 19.6%
Adeg   5.4%
ZEV Merchants   5.1%
Zielpunkt   4.5%
Lidl   3.2%
MPreis   2.7%
Any other business   < 2%
Total market value €15 961 million

(8)	 E.g. decisions in Cases IV/M.1085 Promodes/Cat-
teau, para 14, COMP/M.1221 Rewe/Meinl, para 18 and 
COMP/M.1684 Carrefour/Promodes, para 24.

(9)	 E.g. see COMP/M.1221-721 Rewe/Meinl, para 18 and 
COMP/M.1684 Carrefour/Promodes, para 25.

(10)	AC Nielsen data include non-food products.

Taking into account recent shop closures and sales 
of Adeg shops, Adeg’s overall market share falls 
below 5% (11). The revised combined market share 
for Rewe/Adeg was thus [30-35]%. In comparison 
to the Rewe/Meinl case, the market shares of Rewe 
and its most important competitor Spar Austria 
remained stable while the market share of the 
hard discounters (Hofer and Lidl) increased sig-
nificantly — between 1998 and 2007 from 11.7% 
to 23.8%.

Therefore, the combined market shares remained 
moderate after the merger, and there are a number 
of important competitors, so that the market 
shares as such do not give rise to competitive con-
cerns.

Low competitive pressure from Adeg

The market investigation pointed towards par-
ticularly low competitive pressure from Adeg. The 
prices in Adeg shops were perceived as the highest 
in the market. A price comparison carried out by 
the Austrian Arbeiterkammer based on a basket of 
products showed that Adeg was the most expen-
sive supermarket chain in Austria. This result is 
also confirmed by AC Nielsen data when compar-
ing the prices of all products sold in Rewe, Spar 
Austria, Zielpunkt and Adeg own stores (i.e. with 
the exception of the independent merchants for 
which AC Nielsen did not have individual price 
data). As regards the independent Adeg merchants 
the data provided by Rewe indicates that most of 
the Adeg merchants follow the price recommen-
dation by Adeg. It should also be noted that Adeg 
has lost half of its market share in Austria over the 
last ten years (12).

The fact that Adeg hardly constrained Rewe was 
further illustrated by the effect on Rewe’s sales 
in the event of Adeg shop closures. The turnover 
data submitted to the Commission showed that 
the sales of Rewe outlets scarcely increase after an 
Adeg shop closure.

Furthermore, Adeg shops are, with the exception 
of the Magnet hypermarkets, often local supply 
supermarkets in rural areas. In contrast, Rewe’s 

(11)	 Adeg’s market share results from sales by Adeg own 
stores as well as those by independent Adeg merchants. 
Rewe agued that the independent merchants should not 
be included for the calculation of Adeg’s market shares 
since Adeg was not able to control the merchants. Howe-
ver, the Commission established that there are several 
linkages (the merchants being a shareholder in Adeg, 
cooperation agreements, supply relationships, loans, 
etc.) which lead to the conclusion that the Adeg mer-
chants cannot be considered as a competitive constraint 
on Adeg but should be included in Adeg’s market share.

(12)	Adeg’s market share amounted to 11.3% in 1996 and was 
only 5.4% in 2007 (AC Nielsen data). 



78	 Number 3 — 2008

Merger control

Billa stores are supermarkets that are mostly 
located in urban areas. Rewe’s hypermarket chain 
Merkur or its soft discounter Penny Adeg could be 
regarded even less as comparable in terms of size, 
price and typically also location.

In view of the above, the Commission arrived at 
the conclusion that Adeg exercised low competi-
tive pressure on Rewe in the Austrian retail mar-
ket for daily consumer goods.

Buyer power

The merger leads to higher purchase volumes for 
Rewe. This can lead to improved buying condi-
tions. Improved buying conditions may harm 
competition by giving a company the ability to 
behave independently of its competitors (13).

The Commission’s market investigation did not 
support a significant purchasing advantage for 
Rewe. The investigation in fact showed that Rewe 
already had a strong buying position in Austria 
pre-merger and that the acquisition of Adeg did not 
lead to appreciable additional leveraging power on 
the part of Rewe. Most suppliers explicitly stated 
that they would not accept any demands for price 
reductions from Rewe and that they expected to 
be able to sell to other customers. Consequently, 
the Commission considered unilateral effects 
resulting from increased buying power unlikely. 
The situation concerning buyer power is further 
dealt with below in the context of procurement 
markets.

Price increases due to strength at district level

Despite finding a national geographic market, the 
Commission assessed the competitive situation 
at the level of the 121 Austrian political districts 
in order to establish whether Rewe might be able 
to avoid substantial market share losses following 
a price increase due to local strength of the com-
bined entity. The Commission considered that, in 
the districts in which Rewe and Adeg are particu-
larly strong, influence on national price setting 
by Rewe could not be ruled out since Rewe might 
be able to compensate market share losses due to 
price increases by the higher revenues in regions 
where it is particularly strong.

On this basis, the Commission applied a filter to 
determine the districts where the combined entity 
would be substantially stronger than at national 
level. According to this filter districts were deemed 
critical where the combined turnover share 
exceeded 45% with an increase in turnover due to 

(13)	 Commission guidelines on the assessment of horizontal 
mergers, OJ C 31, 5.2.2004, p. 5, at para 62.

the merger, or where the combined turnover share 
was between 35% and 45% and with an overlap of 
at least 5% due to the merger.

It has to be emphasised that these ‘thresholds’ did 
not represent market shares and were not sup-
posed to give guidance on whether the Commis-
sion considers market shares likely or unlikely to 
raise competition concerns. The purpose of the 
turnover share at district level was to establish the 
regions in which the merging parties are stronger 
than at national level. The thresholds were a tool 
to evaluate any risk of influencing price setting in 
the national market.

On this basis, the Commission found 24 critical 
districts. The 24 districts represented a very sub-
stantial part of Rewe’s retail turnover in Austria 
and corresponded to a population share of approx-
imately 20%. The Commission therefore could not 
rule out in phase I of the merger procedure the 
possibility that strength at district level might 
influence national price setting since Rewe might 
be able to compensate market share losses in other 
districts by increased prices in the districts where 
it was particularly strong. The Commission there-
fore had serious concerns that the merger could 
cause a significant impediment of effective com-
petition on the Austrian retail market.

The commitments

In response to the Commission’s findings in 
phase I, Rewe committed to reducing the com-
bined turnover shares below the critical level in 
the affected districts through the divestiture of 
Adeg-owned shops in the relevant districts and to 
using its best efforts to make a sufficient number 
of Adeg merchants leave the Adeg network. In 
the event that too few merchants left the Adeg 
network, Rewe made a commitment to sell Rewe 
outlets instead. The Commission was satisfied that 
the general reduction of the position of Rewe and 
Adeg by the commitments eliminated all poten-
tial competition concerns due to unilateral effects 
on the retail market.

Coordinated effects

It should be mentioned that in the market inves-
tigation the Commission found very high trans-
parency regarding the price setting of the different 
market participants. AC Nielsen provides detailed 
price information on a monthly basis for a very 
high number of products sold by the major market 
players. The Commission arrived at the conclu-
sion that the merger would not result in any sig-
nificant change regarding this price transparency. 
In addition, the market investigation made it clear 
that Adeg did not play a role in the retail market 
such that potential coordination between the two 



Number 3 — 2008	7 9

Competition Policy Newsletter
M

E
R

G
E

R
 C

O
N

T
R

O
L

market leaders Rewe and Spar Austria would be 
noticeably facilitated as a consequence of Adeg’s 
disappearance. Moreover, the merger would lead 
to increased asymmetry of the market shares of 
Rewe and Spar Austria, which reduced the incen-
tive for possible coordination. Consequently, the 
Commission considered that the merger would 
not trigger coordinated effects on the retail mar-
ket.

4.  Procurement markets

The product market
Procurement markets cover the sale of daily con-
sumer goods of producers to wholesale dealers, 
retailers (in particular supermarkets) or other 
companies (14). As in previous cases the Com-
mission considered that separate procurement 
markets exist for different product categories, in 
order to take into account the fact that produc-
ers usually manufacture an individual product or 
an individual product category, and that therefore 
the flexibility to switch to alternative products 
for these producers is limited. In the Rewe/Meinl 
decision the Commission determined 19 product 
categories. The same categories were examined in 
the case of Rewe/Adeg.

The geographic market
The exact geographical market definition of the 
procurement markets could be left open, since — 
even on the basis of the narrowest (national) market 
definition — the merger did not impede effective 
competition.

Assessment
The Rewe/Meinl decision mentions a threshold of 
22% market share for when a customer becomes 
unavoidable, a ‘must have’, for a supplier. When 
looking at the share of purchases by the retailers 
of daily consumer goods, Rewe was already pre-
merger a ‘must have’ customer for many suppli-
ers.

Despite this, in the market investigation many 
suppliers explicitly stated that the merger was not 
a source of concern for them since the acquisition 
of Adeg would not appreciably increase Rewe’s 
power. It should be noted that this was the case 
also for suppliers whose addresses the Commis-
sion received from competitors of the parties.

It is also worth noting that even those few suppli-
ers or suppliers’ organisations that expressed con-
cerns about the procurement side of the merger 
did not consider that prices for end-consumers 

(14)	 M.1221 Rewe/Meinl, para 75 et seq. 

would rise as a result of the merger or that choice 
for end-customers would be reduced. In fact, most 
respondents actually expected a strengthening of 
competition on the downstream market should 
Rewe be able to achieve better purchasing condi-
tions.

This situation led the Commission to reiterate its 
position, as expressed in the guidelines on the 
assessment of horizontal mergers (15), that buyer 
power may be beneficial for competition where 
it lowers input costs without restricting down-
stream competition or total output. As long as 
powerful buyers are constrained to pass on the 
improvement of their purchasing conditions to 
the end-consumer, buyer power is beneficial for 
consumers.

That the acquisition of Adeg by Rewe did not 
restrict downstream competition was ensured by 
the commitments submitted. However, the Com-
mission still had to assess whether the merger 
could lead to an output reduction or whether 
Rewe was likely to use its buyer power to foreclose 
its rivals on the retail market (16).

Output restriction

Buyer power can be harmful for end-customers 
when the pressure of a powerful buyer leads to 
a situation where suppliers prefer not to sell at a 
lower price but choose to supply lower quantities. 
As a consequence total output can be reduced and 
this can lead to price increases at the downstream 
level.

However, if end-customers have sufficient pos-
sibilities to switch to other suppliers the strategy 
of the powerful buyer is defeated since this buyer 
loses customers in the downstream market. In the 
Rewe/Adeg case a sufficient number of alternative 
supermarkets remain, which can serve additional 
customers; this also means that suppliers would be 
able to sell more to these alternative supermarkets 
and the total output in the market would remain 
the same. Therefore the Commission concluded 
that the merger would not give rise to competitive 
concerns as a result of potential output restric-
tions.

Foreclosure

Better purchasing conditions may enable a power-
ful buyer to undercut its competitors in the down-
stream market and drive these competitors out of 
the market. This can result in reduced competition 
at the downstream level and, as a consequence, 

(15)	 Commission guidelines on the assessment of horizontal 
mergers, OJ C 31, 5.2.2004, p. 5, at para 62.

(16)	 Foreclosure is mentioned as a potential source of harm 
in para 61 of the Commission guidelines.
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harm end-customers. In this context a so-called 
‘waterbed effect’ is very often also mentioned. The 
waterbed effect assumes that purchase prices will 
increase for the powerful buyers’ competitors at 
the downstream level, since the suppliers would 
recoup the better purchasing conditions given 
to the powerful buyer by raising prices for the 
smaller buyers.

The waterbed effect is proven neither in reality nor 
in economic theory. In any event, several argu-
ments speak against the ability for Rewe to drive 
its competitors out of the retail market. First of 
all, Rewe is already a strong buyer pre-merger. The 
acquisition of Adeg does not add much to Rewe’s 
pre-existing buyer power and the vast majority 
of suppliers stated that they would not give bet-
ter purchasing conditions to Rewe following the 
merger. Moreover, while some respondents indi-
cated that intensity of competition on the down-
stream retail market was likely to increase after 
the merger, there were no plausible indications 

that major competitors would have to exit the 
retail market in the foreseeable future.

Accordingly, the Commission concluded it 
unlikely that the merger would lead to compe-
tition concerns on the market for retail of daily 
consumer goods on the basis of increased buyer 
power in the procurement markets.

5. Conclusions
The Rewe/Adeg case illustrates that in an environ-
ment of rising food prices the Commission closely 
examines whether concentrations in the retail sec-
tor may lead to detrimental effects for the Euro-
pean consumer. It is determined to take necessary 
measures, which have to be tailored and propor-
tionate regarding the particular case and the com-
petitive environment in the country concerned, in 
order to prevent potential anti-competitive effects 
in this sector while at the same time preserving 
efficiencies that lead to better conditions for the 
consumer.
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Funding of public service broadcasting and State aid rules — 
two recent cases in Belgium and Ireland

Nóra TOSICS, Ronald VAN DE VEN and Alexander RIEDL (1)

Introduction (�)
The present article illustrates the Commission’s 
State aid assessment practice concerning funding 
for public service broadcasters on the basis of two 
recent cases which were both concluded in Febru-
ary 2008. The cornerstones of the Commission’s 
assessment of the State financing of public service 
broadcasting were set out in the 2001 Broadcast-
ing Communication (�) and further developed in 
its decision making practice (�).

The basic requirements of the EC State aid rules 
for the funding of public service broadcasters are 
the following:

l	A clear and precise definition of the public 
service remit;

l	Proper entrustment with the public service 
mandate and supervision that public service 
tasks are provided as required;

l	Separation of the accounts for commercial and 
public service activities (in accordance with the 
Transparency Directive);

l	Limitation of public funds to the net pub-
lic service costs and adequate ex post control 
mechanisms;

l	Respect of market conform behaviour in the 
public service broadcasters’ commercial activi-
ties.

(1)	 Directorate-General for Competition, unit C-4 and 
Task Force Pharmaceuticals Sector Inquiry. The authors 
would like to thank Alexandra Antoniadis and Jan Ger-
rit Westerhof for their valuable comments. The content 
of this article does not necessarily reflect the official 
position of the European Commission. Responsibility 
for the information and views expressed lies entirely 
with the authors.

(2)	 Communication from the Commission on the applica-
tion of State aid rules to public service broadcasting, OJ 
C 320, 15.11.2001, pages 5-11

(3)	 See, for instance, EC Competition Policy Newsletter 
2004, number 2: ‘The Commission’s State aid policy on 
activities of public service broadcasters in neighbouring 
markets’, EC Competition Policy Newsletter 2006, num-
ber 3: ‘State aid in the broadcasting sector: two decisions 
regarding ad hoc aid to public service broadcasters in 
Portugal and the Netherlands’ and EC Competition Pol-
icy Newsletter 2007, number 2: ‘Increased transparency 
and efficiency in public service broadcasting. Recent 
cases in Spain and Germany’.

These rules aim at ensuring transparency, pro-
portionality and accountability of the funding 
regimes for public broadcasters. In both the Bel-
gian and the Irish cases, one of the main issues 
was to enable public service broadcasters to meet 
the challenges posed by the new media environ-
ment, while ensuring a proper definition of the 
public service mandate also in the field of new 
media services.

In view of the challenges brought by techno-
logical progress, and building on the experience 
gained in more than twenty decisions since 2001, 
the Commission also launched a process of mod-
ernisation of the Broadcasting Communication in 
early 2008.

State financing of the Flemish public 
service broadcaster VRT

Background
In 2004, the Commission received complaints 
against various aspects of the State financing 
granted by the Flemish Community of Belgium 
to the public service broadcaster VRT (Vlaamse 
Radio- en Televisieomroep) (�). Private competi-
tors argued that the definition of the public serv-
ice remit was not sufficiently precise and that 
there were no effective control mechanisms. The 
complainants also claimed that the public financ-
ing received by VRT for the fulfilment of its pub-
lic service tasks was not proportionate to the net 
costs of carrying out these tasks.

The Commission initiated a preliminary inves-
tigation and requested further information from 
the Belgian authorities, who had meanwhile initi-
ated a number of modifications to the applicable 
legal framework. In July 2006, DG Competition 
informed the Belgian government, by means of 
 
 
 
 
 
 

(4)	 In 1971, due to changes in the organisation of the Bel-
gian State, the Flemish authorities became responsible 
for radio and television broadcasting in the Flemish 
Community of Belgium.



82	 Number 3 — 2008

State aid

a so-called Article 17 letter (�), of its preliminary 
view that the financing regime in favour of VRT 
was no longer compatible with EU State aid rules, 
initiating a so-called existing aid procedure. In 
such a procedure, which concerns aid measures 
already in place before the entry into force of the 
EC Treaty rules in the respective countries (�), the 
Commission aims to establish a compatible legal 
framework for the future in line with the State 
aid requirements in cooperation with the Mem-
ber State. In the Article 17 letter, Belgium was 
requested to clarify a number of points, in par-
ticular concerning the definition of the public 
service remit, especially in relation to new media 
services, the effective supervision and control of 
VRT ś fulfilment of its public service obligations, 
as well as the prevention of overcompensation for 
public service activities.

In late 2007, the Belgian authorities submitted 
proposals by the Flemish government to amend 
the legal framework during 2008. The Commis-
sion assessed these commitments and concluded 
that the modifications would be suitable to ensure 
compliance with EC State aid rules. On this basis, 
the Commission concluded on the case in Feb-
ruary 2008, issuing a decision (�) that the public 
funding of VRT was compatible with Article 86 
(2) of the EC Treaty, conditional on the implemen-
tation of the commitments proposed by February 
2009. The Commission will monitor the imple-
mentation of these commitments.

The acceptance of these commitments by the 
Commission was, inter alia, based on the follow-
ing considerations.

(5)	 Article 17(2) of Council Regulation (EC) N° 659/1999 of 
22 March 1999 laying down detailed rules for the appli-
cation of Article 93 of the EC Treaty provides the fol-
lowing: ‘Where the Commission considers that an exist-
ing aid scheme is not, or is no longer, compatible with the 
common market, it shall inform the Member State con-
cerned of its preliminary view and give the Member State 
concerned the opportunity to submit its comments within 
a period of one month. In duly justified cases, the Com-
mission may extend this period.’

(6)	 With regard to those Member States which have acceded 
in 2004 and 2007, special rules apply. In the case of these 
countries, the cut-off date for existing aid is 10 Decem-
ber 1994. In addition, those measures included in the 
lists annexed to the Treaties of Accession, and those 
approved under the so-called ‘interim procedure’ are 
also considered existing aid. 

(7)	 Commission decision of 27 February 2008 on State aid 
E 8/2006, see under: http://ec.europa.eu/comm/com-
petition/state_aid/register/ii/by_case_nr_e2006_0000.
html.

Definition of public service mission 
including new services
The Flemish authorities will amend the legal 
framework to introduce a provision which will 
clarify that the VRT may not launch new services 
or activities which are not covered by the on-going 
five-year management contract without a prior 
(‘ex ante’) evaluation and an explicit entrustment 
by the Flemish government. The authorities will 
set out the criteria which will be used to deter-
mine whether a service will be considered as a new 
service not covered by the current management 
contract and hence subject to an evaluation. These 
criteria may also be helpful in assessing whether 
new media services and activities serve the same 
democratic social and cultural needs of society as 
do traditional broadcasting services.

Before deciding on an entrustment, the authori-
ties will request the advice of the Flemish Media 
Council (Raad voor Cultuur, Jeugd, Sport en 
Media), an independent specialist advisory body. 
The Media Council will look at developments in 
the Flemish media market and in technology, the 
evolution of the Flemish media landscape and the 
role of the VRT therein. The Council will also take 
observations of third parties into consideration 
and its advice will be made public. The need to 
include the observations of third parties pre-sup-
poses that these parties have had the possibility 
to see the proposal for a new service or activity. 
This will also entail public consultation during the 
evaluation procedure.

Furthermore, to ensure a maximum degree of 
transparency in the procedure leading to the 
definition of the public service mission of the 
VRT in future management contracts, the Flem-
ish authorities will conduct a public consultation 
of all stakeholders to be performed when a new 
management contract is prepared every five years. 
The consultation will result in a recommendation 
by the Media Council to the Flemish government 
which will also be made public.

An updated framework for merchandising and 
related activities of the VRT will further clarify 
which services can be considered as commercial 
and are clearly outside the public service remit. 
The public availability of this framework will 
further increase transparency and enhance the 
ability of commercial operators to plan their own 
activities.

The provisions outlined above will allow the 
supervisory authorities to check that the VRT 
does not extend its activities at its own discretion 
and — where necessary — to enforce the entrust-
ment requirement.

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2006_0000.html
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2006_0000.html
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2006_0000.html
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Proportionality of public financing
The Flemish authorities also committed them-
selves to strengthening the annual monitoring 
and correction mechanisms concerning the con-
trol of possible overcompensation. As from the 
financial year 2008, any possible overcompensa-
tion of the VRT is capped at a maximum of 10% 
of the annual public financing received by the 
VRT in any particular year. If the 10% threshold 
is exceeded, the VRT must repay the surplus to the 
Flemish Community where the funds will be held 
in a special account. These funds may be used by 
the authorities to compensate for eventual fund-
ing deficits related to the public service mission in 
subsequent periods of the ongoing management 
contract period.

Any accumulated net surplus at the end of a five-
year management contract period will be taken 
into account in the calculation of the public 
financing needs for the next management con-
tract period and will be deducted from the State 
funds to be received by the VRT.

The overseeing of these mechanisms to monitor 
any overcompensation and possible repayments 
will be carried out by the Inspectie van Financiën 
on the basis of the annual accounts of the VRT. 
The Inspectie van Financiën is an independent 
body which exercises an ex ante control over the 
budget of the VRT and all funds granted by the 
Flemish Community to the VRT.

State financing of Irish public service 
broadcasters RTE and TG4

Background
The Commission’s existing aid procedure con-
cerning the financing of the Irish public service 
broadcasters RTÉ (Radio Teilifís Éireann) and 
TG4 (Teilifís na Gaeilge) was, as in other cases, 
prompted by a complaint. The complainant argued 
that the legal provisions did not contain a proper 
definition of the public service remit, and that the 
public broadcasters were not properly entrusted 
with public service obligations. Furthermore, the 
complainant claimed that the use of public funds 
lacked the necessary transparency to verify that 
the level of funding was proportionate and to 
make sure that public funds were not used for 
commercial activities.

On the basis of this information, and of further 
exchanges with the Irish authorities and the com-
plainant, the Commission initiated the existing 
aid procedure by means of an Article 17 letter in 
March 2005.

In the Article 17 letter, the Commission consid-
ered that the funding system which dated from 
before Ireland’s accession to the EU could be 
considered as existing aid. At the same time, the 
Commission raised concerns regarding the com-
patibility of the scheme. The Commission consid-
ered that the definition of the public service remit 
in particular in fields other than broadcasting was 
not sufficiently clear. Furthermore, it expressed 
concern that there were no satisfactory ex-post 
controls to verify whether State funding exceeded 
the net public service costs (overcompensation), 
whether commercial activities had unduly ben-
efited from licence fee revenues (cross-subsidisa-
tion) or whether the public service broadcasters’ 
commercial activities were in line with market 
principles.

In May 2005, the Irish government submitted 
observations and informed the Commission of 
plans to reform the Broadcasting Act. Following 
discussions between the Commission and the 
Irish authorities regarding the changes necessary 
to remove competition concerns, Ireland formally 
submitted in January 2008 its commitments to 
amend the current financing system and to bring 
it in line with the State aid rules. In its decision 
of February 2008 (�), the Commission concluded 
that the commitments were adequate to remove 
the concerns regarding the current funding 
regime. As in the case concerning Belgium, the 
main changes to the funding system related to the 
definition of the public service remit on the one 
hand, and to the fulfilment of the requirement for 
proportionality on the other.

Definition of public service mission 
including new services

The Irish authorities committed themselves to 
determining the scope of the public service remit 
of the public broadcasters in a more precise man-
ner, by enumerating their respective objects and 
duties in the broadcasting legislation. These 
objects also include so-called new media activi-
ties, such as web-based services in connection 
with the public broadcasting activities, and non-
linear audio-visual media services.

The Irish authorities also foresee a number of 
complementary measures to improve transpar-
ency and to further specify the public service 
objectives, such as the adoption of a Public Serv-

(8)	 Commission decision of 27 February 2008 in the State 
aid case E 4/2005, available at: http://ec.europa.eu/
comm/competition/state_aid/register/ii/by_case_nr_
e2005_0000.html#4.

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#4
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#4
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#4
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ice Broadcasting Charter every five years, and 
the preparation of annual statements of commit-
ments.

A salient feature of the proposed amendments is 
the introduction of a public value test and a sector-
based impact test for any significant new activities 
by public broadcasters, as well as for any altera-
tions of the statutory public service remit (e.g. var-
iations of the number of channels, introduction of 
non-linear audiovisual media services, etc.).

The Irish authorities also specified indicative cri-
teria for carrying out these tests. For example, the 
public value assessment would consider the extent 
to which the proposed service will contribute to 
meeting the democratic, cultural, linguistic, edu-
cational and social needs of Irish society, of indi-
vidual groups within Irish society, and of Irish 
communities outside Ireland; the extent to which 
the proposed service is accessible to the public; the 
extent to which it reaches under-served audiences, 
or the contribution to media plurality. The crite-
ria used for the sector-based impact test would 
cover considerations such as impact on availabil-
ity, choice, quality and accessibility of services, as 
well as on related markets, on sector development, 
innovation and investment.

The reform entails the establishment of a new, 
independent Broadcasting Authority, which plays 
a central role in ensuring respect with the State 
aid requirements. This new regulatory body is to 
become the main expert body for assessing the 
impact of any new activities by public broadcast-
ers, and plays a central role in supervising the 
fulfilment of the public service obligations by the 
broadcasters.

Proportionality of the public financing
The Irish authorities also provided commitments 
to ensure that there is no overcompensation, no 
cross-subsidisation of commercial activities, and 
that broadcasters respect the market principles in 
their commercial activities. They also commit-
ted themselves to putting in place regular control 
mechanisms for this purpose.

The Irish authorities made clear that public 
funding and surpluses generated by commercial 
exploitation of public broadcasting activities may 
only be used for the financing of public service 
activities. Moreover, they committed themselves 
to ensuring separate accounting of public serv-
ice and commercial activities, as provided in the 
Transparency Directive. On that basis, public 
service broadcasters are to report on an annual 
basis on the use of their public funding. The inde-
pendent Broadcasting Authority was entrusted 
with the task of controlling the level of funding 

and making recommendations to the Minister, 
if necessary, to adjust the financing. The public 
funding will be subject to annual reviews, and the 
financial situation of the public broadcasters will 
be assessed in depth every five years.

The Irish authorities also committed themselves to 
ensuring that the commercial transactions (com-
mercial activities, investments, etc.) of the pub-
lic broadcasters are clearly distinguishable from 
public service activities and carried out on market 
terms, taking into account the ‘arms-length prin-
ciple’. Compliance with market principles is also 
subject to the control by the independent Broad-
casting Authority.

Conclusions
Following the April 2007 decision concerning 
public service broadcasting in Germany (�), the 
decisions concerning public service broadcasters 
in Belgium and Ireland illustrate further possible 
ways of complying with the EU State aid require-
ments in the rapidly changing new media environ-
ment. These examples also illustrate the variety of 
possible solutions aimed at respecting the require-
ments of transparency and proportionality while 
safeguarding the specificities of the individual 
broadcasting systems of each Member State.

In both cases, the Member States were granted a 
transitional period for the implementation of their 
commitments. In this period, the Commission’s 
task is to monitor the proper implementation of 
the decisions (10). In parallel, the Commission 
services are working towards a revised Broadcast-
ing Communication which meets the challenges 
of the present and future media environment, 
reaping the benefits of the recent decision-making 
practice in individual cases such as the two pre-
sented in this article.

(9)	 Commission decision of 24 April 2007 in the State aid 
case E 3/2005, available at: http://ec.europa.eu/comm/
competition/state_aid/register/ii/by_case_nr_e2005_
0000.html#3.

(10)	The 2008 Broadcasting Bill has been published by the 
Irish authorities in May 2008, see: http://www.dcenr.
gov.ie/Broadcasting/Broadcasting+Legislation/.

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#3
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#3
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_e2005_0000.html#3
http://www.dcenr.gov.ie/Broadcasting/Broadcasting+Legislation/
http://www.dcenr.gov.ie/Broadcasting/Broadcasting+Legislation/
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The principle of incentive effect applied to training aid — 
Some recent cases

Loredana VON BUTTLAR and Salim MEDGHOUL (1)

1.  Introduction (�)
Continuing training of workers is part of the 
investment in human capital that is central to the 
Lisbon agenda’s objective for growth and jobs. 
The Community has adopted detailed provisions 
setting out the conditions on which training aid 
can be authorised as contributing to its economic 
development.

These provisions are to be found in the General 
Block Exemption Regulation (�) (GBER), which 
entered into force on 29 August 2008. The GBER’s 
training aid provisions are largely identical to the 
earlier provisions of Regulation 68/2001 (�) which 
applied until 30 June 2008. They exempt training 
aid of less than €2 million from the notification 
requirement in Article 88(3) of the Treaty, pro-
vided a number of formal criteria (regarding e.g. 
what costs are eligible and the maximum inten-
sity of aid) are met. If the aid exceeds the €2 mil-
lion threshold, the aid has to be notified to the 
Commission, which will asses its compatibility 
with the common market on the basis of Arti-
cle 87(3)(c) of the Treaty. This assessment will be 
made in accordance with the conditions set out in 
the GBER.

In addition to the specific compatibility criteria 
of the GBER (and previously Regulation 68/2001), 
the Commission will also assess whether the aid 
has an incentive effect, which is a general condi-
tion for the compatibility of any state aid. Put in 
simple terms, this means that state aid can only 
be approved if it is a necessary condition for the 
activity it is financing, i.e. if this activity would 
not take place without the aid (if the training 
would occur in any case, the aid cannot be said 
to ‘ facilitate the development of certain economic 
activities’ within the meaning of Article (87)(3)(c) 
of the Treaty).

(1)	 Directorate-General for Competition, unit E-3. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2)	 Commission Regulation (EC) No 800/2008 of 6 August 
2008 declaring certain categories of aid compatible with 
the common market in application of Articles 87 and 88 
of the Treaty (General Block Exemption Regulation) (OJ 
L 214, 9.8.2008, p. 3).

(3)	 Commission Regulation (EC) No. 68/2001 of 12 January 
2001 on the application of Articles 87 and 88 of the EC 
Treaty to training aid (OJ L 10, 13.1.2001, p. 20).

The incentive effect requirement has been 
explicitly laid down in the GBER (which, under 
Article 8, exempts only aid ‘which has an incen-
tive effect’) (�). Although not explicitly spelled out 
in Regulation 68/2001 it was applied also under 
these earlier rules as a general principle of com-
patibility (as for all state aid, irrespective of pur-
pose) (�).

Starting in 2006, the Commission — reacting to 
changes in the behaviour of undertakings — has 
made closer assessments of the incentive effect in 
a series of training aid cases (which, coinciden-
tally, have all concerned the car industry). The 
two first cases, Ford Genk and General Motors 
Antwerp, have been covered in an earlier edition 
of this newsletter (�). In these cases the Commis-
sion concluded that a significant part of the aid 
did not incite the beneficiaries to provide addi-
tional training since it funded training that was 
necessary for the normal operation of the com-
panies (i.e. required either by the introduction of 
a new model or by other core business activities) 
and would have been undertaken by the compa-
nies in any event, on the basis of market incen-
tives alone. Consequently, the Commission found 
that the training aid would not contribute to the 
Community objective of compensating for under-
investment in workers’ training, but would simply 
cover normal operational costs.

(4)	 The rationale for this provision is given in recital 28 to 
the GBER: ‘In order to ensure that the aid is necessary 
and acts as an incentive to develop further activities 
or projects, this Regulation should not apply to aid for 
activities in which the beneficiary would already engage 
under market conditions alone. ’

(5)	 The recitals to Regulation 68/2001 stated that ‘… enter-
prises in the Community generally underinvest in the 
training of their workers’ and that ‘State aid might help 
to correct this market imperfection and therefore can be 
considered under certain conditions to be compatible 
with the common market …’ (recital 10) and also indica-
ted that, in pursuing this Community objective state aid 
should be ‘limited to the minimum necessary to obtain 
the Community objective which market forces alone 
could not make possible…’ (recital 11, emphasis added).

(6)	 Commission Decision 2007/612/EC of 4 April 2007, 
training aid to General Motors Belgium in Antwerp 
(OJ L 243, 18.9.2007, p. 71) and Commission Decision 
2006/938/EC of 4 July 2006, training aid to Ford Genk 
(OJ L 366, 21.12.2006, p. 32). See Andrés Garcia Bermu-
dez and Christophe Galand, ‘Recent training aid cases 
in the car industry’, EC Competition Policy Newsletter, 
2007 — Number 1, p. 104.
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The purpose of the present article is to give an 
overview of two recent decisions which have elab-
orated on the incentive effect requirement in a 
training aid context.

2.  Recent training aid cases

Training aid for Vauxhall Motors Ltd 
(C 23/2007) (�)
The car manufacturer Vauxhall Motors, part of 
General Motors, planned an extensive training 
programme for the staff at its production facility 
in Ellesmere Port in the UK. The training pro-
gramme would benefit some 2 200 workers at a 
total of GBP 16.6 million of eligible costs. The UK 
notified GBP 8.7 million (approx. €11 million) of 
training aid in the form of a direct grant.

The training programme was divided into five dif-
ferent projects covering different aspects of activ-
ity at the plant (there was also some training for 
which the UK did not claim any eligibility for 
training aid, including training for changes of car 
models, which indicates that the UK had already 
taken on board the Commission’s conclusions in 
Ford Genk and GM Antwerp). In its decision of 
10 July 2007 to open a formal investigation under 
Article 88(2) of the Treaty, the Commission raised 
doubts about the incentive effect of the aid in rela-
tion to three of the training projects as mentioned 
below (�).

—	 Production System Training, i.e. training in 
production and quality controls systems. The 
Commission considered that this training 
appeared necessary to ensure normal opera-
tions at Vauxhall, in which case there should 
be sufficient incentive to undertake the train-
ing without aid.

—	 Integrated Training Plan, which concerns 
implementation of the ‘Global Manufacturing 
System’ incorporating best practices and tech-
nologies into a manufacturing system for Gen-
eral Motors’ operations. Here too, the Commis-
sion doubted prima facie that the training was 
necessary for normal operations at the plant. 
In addition the Commission noted that Vaux-
hall appeared to need to meet a higher level of 

(7)	 The decision to open the formal investigation under 
Article 88(2) EC was taken on 10 July 2007 (OJ C 243, 
17.10.2007, p. 3). The final decision was taken on 16 
April 2008 (OJ L 236, 3.9.2008, p. 50). The decisions are 
also available on the European Commission’s Compe-
tition website: http://ec.europa.eu/comm/competition/
state_aid/register/ii/by_case_nr_c2007_0000.html#23.

(8)	 The Commission also raised doubts about the distinc-
tion between general and specific training made in the 
notification, but these points are not addressed here as 
they fall outside the scope of this article.

compliance with the Global Manufacturing 
System in 2008 than in 2007 in order to meet 
General Motors’ group standards, assessed on 
an annual basis. This requirement, although 
internal to the group, also appeared to provide 
Vauxhall with an incentive to undertake addi-
tional training.

—	 Undergraduates, a programme whereby Vaux-
hall organises 12-month courses for young 
university students, combining learning and 
work experience under the supervision of 
a mentor (the programme covered such job 
profiles as for example ‘Body Planning Engi-
neer’ and ‘Finance Analyst’). The Commission 
noted that this training had been provided for 
a number of years without state aid and conse-
quently questioned the necessity of the aid for 
the future.

In the course of the investigation the UK submit-
ted detailed comments which satisfied the Com-
mission that the aid did indeed have an incentive 
effect on the specific training projects:

For the Production System Training, the UK 
showed that that the training necessary for the 
operation of the Vauxhall plant is provided as 
part of a continuous routine training programme. 
The Production System Training, although it also 
relates to manufacturing skills, deepens the rou-
tine training and expands it to include categories 
of staff that are not covered under the routine 
training and goes beyond what is necessary for 
normal operations. In this respect, the Commis-
sion also noted that Vauxhall’s annual routine 
training budget had remained stable during the 
period from 2002 to 2007, which indicated that 
the normal level of routine training was sufficient 
for the needs of Vauxhall’s normal operations.

Regarding the Integrated Training Plan, the UK 
showed that Vauxhall had been able in the past to 
meet General Motors’ internal compliance stand-
ards within its annual routine training budget. 
Although the need to meet a higher standard in 
2008 might give Vauxhall an incentive to provide 
additional training, the Commission noted that 
the marginal improvement required was unlikely 
to provide a sufficient incentive for a training pro-
gramme which would entail an increase in Vaux-
hall’s yearly routine training budget of about 60% 
(when comparing the planned spending to the 
normal annual training budget).

Finally, as regards the Undergraduates pro-
gramme, the UK explained that, because of 
budget constraints, Vauxhall had failed to hire 
any of the 60 trainees that had undergone the 
Undergraduate programme since 2002. The UK 
further indicated that the Undergraduate pro-

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_c2007_0000.html#23
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_c2007_0000.html#23
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gramme was under budgetary review and liable to 
be cut. The Commission accepted that Vauxhall’s 
inability to internalise the benefits of the training 
and recoup its training costs strongly reduced its 
incentive to provide this training solely from its 
own resources (�).

On the basis of the additional information gath-
ered in the investigation, the Commission was 
satisfied that the aid provided an incentive effect 
for the training.

Training aid for DHL at Leipzig-Halle 
Germany (C 18/2007) (10)
Following the relocation of DHL’s European deliv-
ery and airfreight centre from Brussels to Leipzig-
Halle, Germany planned to grant €7.7 million of 
aid to DHL for a training project amounting to 
€13.8 million (11). The planned training activi-
ties had to be analysed in the context of the entire 
investment project amounting to €250 million, for 
which the Commission approved about €70 mil-
lion regional investment aid in April 2004. This 
aid reached the maximum aid intensity of 28%.

The training measures related to four careers: 
(1) Ramp Agents II, responsible for the ground 
handling of airfreight, including loading and 
unloading of airplanes as well as preparation for 
take-off; (2) Security Agents, responsible for safety 
and security at the airport; (3) mid-level manag-
ers, who are singled out after the first training 
to obtain additional training in leadership and 
management; and (4) mechanics for pre-flight and 
ramp maintenance of airplanes.

On 27 July 2007, the Commission initiated a for-
mal investigation procedure because it had doubts 
regarding the necessity of the aid. Following an 
in-depth assessment, the Commission concluded 
that for the majority of the training measures the 
aid was not necessary because the beneficiaries 

(9)	 A similar point was accepted in the General Motors 
Antwerp case: see point 44 of the final decision in that 
case.

(10)	The opening decision was adopted on 27 June 2007 (OJ 
C 213, 12.9.2007, p. 28). The final decision was adopted 
on 2 July 2008 and has not yet been published. The ope-
ning and final decisions are available on the European 
Commission’s Competition website: http://ec.europa.
eu/comm/competition/state_aid/register/ii/by_case_
nr_c2007_0000.html#18.

(11)	 DHL is one of the major express parcel operators with 
a worldwide turnover of €18.2 billion in 2005. The 
delivery and airfreight centre is operated by the two 
beneficiary companies, DHL Hub Leipzig GmbH and 
European Air Transport Leipzig GmbH, which are fully 
owned through other subsidiaries by Deutsche Post AG. 
DHL Hub will provide ground handling services related 
to the airfreight operation, whereas DHL EAT will pro-
vide technical inspections for the DHL air fleet.

would be sufficiently incited to provide the train-
ing by market forces alone (the training being 
necessary for the operational needs of the com-
pany) or by the fact that the training was required 
by law.

First, the Commission found that most of the 
training measures were mandatory under national 
or European legislation. Given the nature of the 
services provided by DHL, which involve secu-
rity risks, there are several minimum standards 
as well as conditions or safety requirements under 
national or European legislation for handling of 
freight and checks on aircraft. Consequently, these 
training measures need to be provided by the ben-
eficiary in any event, even in the absence of aid.

Second, the Commission considered that the 
remaining training measures (i.e. those not 
required under national or European legislation) 
were necessary for the successful operation of the 
new delivery and airfreight centre. The relocation 
of DHL to Leipzig-Halle produced effects similar 
to the creation of a new undertaking in the sense 
that the company had to employ new workers in 
order to start operating. Since DHL could not find 
an already skilled workforce on the local mar-
ket, nor envisage subcontracting certain services 
(because of its business strategy as well as for cost 
reasons), it was compelled to employ new work-
ers who had to be trained. The aid therefore did 
not incite DHL to provide more training but sim-
ply relieved it of a normal cost that it should have 
borne in the course of its activities.

The Commission rejected the argument that 
training aid is automatically necessary whenever 
a beneficiary relocates activity to a new site. Ger-
many claimed that the final decision for the relo-
cation of DHL was conditional on the possibil-
ity of obtaining state support for comprehensive 
training; thus, it was argued, without training aid 
DHL would not have been incited to relocate to 
Leipzig-Halle and would consequently not have 
provided any training at all. However, the Com-
mission observed that (re)location of undertak-
ings is a normal feature of business in the Euro-
pean Union by which the undertakings attempt 
to reduce costs and increase their profitability. 
Undertakings considering relocating their pro-
duction often put several sites in different Member 
States into competition. The decision on the loca-
tion is not only influenced by forecasts concerning 
operating costs (including training costs for newly 
recruited, often unskilled employees) and other 
economic advantages or disadvantages (i.e. local 
rules on air flight schedules), but may also depend 
on the possibility of governmental support (i.e. 
regional aid and/or training aid). However, unlike 
regional investment aid, the objective of training 

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_c2007_0000.html#18
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_c2007_0000.html#18
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_c2007_0000.html#18
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aid is not to influence the choice of the location, 
but to increase the pool of skilled workers and to 
remedy the underinvestment in training in the 
Community.

Furthermore, the Commission considered that 
regional disadvantages, such as lower skills lev-
els of the local workforce in comparison to other 
Member States, do not automatically render train-
ing aid necessary. Such regional disadvantages are 
part of the regional handicap and considered to be 
compensated by regional investment aid and not 
by training aid.

The Commission considered that only the aid for 
training mid-level managers provided a necessary 
incitement, since this training was not required 
by law and went beyond what was necessary for 
the successful operation of the airfreight centre. 
In addition, the in-depth investigation showed 
that a smaller number of Ramp Agents II would 
suffice for the successful operation of the hub, so 
that training for an additional 76 Ramp Agents II 
went beyond what was required by law or by the 
operational needs of the company. Consequently, 
the Commission approved €1.5 million of aid for 
these training measures.

In conclusion, the Commission found that a sig-
nificant part of the training aid was not necessary 
and did not incite the beneficiary to provide addi-
tional training beyond what it would have pro-
vided in any event, and notably in the absence of 
aid.

3.  Conclusions
Both Vauxhall and DHL integrate the obvious les-
sons of the first cases, i.e. that state aid can only 
be compatible if it has an incentive effect and that 
this is not the case where market forces alone give 
the beneficiary sufficient incentive to provide the 
training. Such market incentives exist in particu-
lar where the training is necessary for the normal 
commercial activities of the beneficiary and thus 
indispensable to allow it to stay in business. It 
seems safe by now to consider this principle a mat-
ter of stable decision-making practice in training 
aid cases.

DHL makes some interesting additions. First, it 
confirms what might seem obvious, namely that 

if market forces can provide an incentive to per-
form certain training, a legal obligation to ensure 
that your staff has certain skills will provide an 
incentive a fortiori. Second, the case confirms that 
any activity which is part of normal business life, 
i.e. which a company has to undertake in order to 
stay viable, will normally provide sufficient incen-
tive for corresponding training; this is as true for 
the regular changes of car models in the first deci-
sions as for relocations of production driven by 
the need to cut costs or to move close to markets. 
Finally, DHL makes an interesting point about 
the different rationales behind regional aid and 
training aid. Whereas the purpose of the former 
is to attract investments to certain areas suffering 
from certain regional handicaps (such as a lower 
general level of professional skills), the objective 
of training aid is to increase to overall skills pool 
in the Community. The necessity of training aid 
is therefore not automatically demonstrated by 
the fact that it is linked to training in a particu-
lar place which the beneficiary would not need to 
provide in some other location.

Vauxhall on the other hand provides some prac-
tical guidance. The case shows that the incentive 
effect requirement should not be taken to the 
absurd conclusion that only training which is use-
less to the beneficiary’s business can qualify for 
aid. On the contrary, Vauxhall illustrates that state 
aid may provide an incentive for training which 
is highly relevant to the beneficiary’s operations, 
provided that it can demonstrate that the train-
ing goes above and beyond the basic needs of its 
business. In this respect, the decision gives some 
useful indications of the kind of evidence that can 
be relevant to demonstrate the incentive effect. In 
order to show what level of training is ‘necessary’, 
annual training budgets over a longer period can 
provide the Commission with a benchmark to 
assess what could be considered a ‘normal’ level 
to be compared with the planned training pro-
gramme. In addition, an element of cost/benefit 
reasoning can also be relevant: even if the pro-
posed training would provide the beneficiary with 
an advantage in its business, is it commensurate to 
the cost and is it reasonable to expect that a pru-
dent business operator would be prepared to bear 
the cost alone?
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The Hellenic Shipyards decision: Limits to the application of Article 
296 and indemnification provision in privatisation contracts

Christophe GALAND (1)

On 2 July 2008, the Commission closed its investi-
gation concerning 16 state measures implemented 
in favour Hellenic Shipyards S.A. (‘HSY’) by 
ordering Greece to recover aid in excess of EUR 
230 million from the firm. A summary of this 
long decision (2) would be of limited interest to 
most readers, as many parts of the assessment are 
specific to the case or involve the customary appli-
cation of the State aid rules. This article will there-
fore focus on two specific issues which the Com-
mission had to deal with in this case, and which 
may be of relevance for other cases, namely: the 
application of Article 296 of the EC Treaty and the 
existence of aid in an indemnification provision 
written into a privatisation contract.

1.  �Limits to the application of 
Article 296 of the EC Treaty (�) (�)

Each time the Commission starts investigating 
alleged support in favour of a firm producing war 
material, Member States are keen to invoke Arti-
cle 296. Indeed, this Article provides with a broad 
exemption to the other rules laid down in the 
Treaty, including the State aid rules, by allowing 
the Member States not to disclose certain secu-
rity-related information and to support the pro-
duction of military products�. The Commission 
therefore has the difficult task of verifying whether 
the claims of the Member State concerned are rea-
sonable or whether it is manifestly asking for too 
broad an application of this Article.

(1)	 Directorate-General for Competition, unit E-3. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Res-
ponsibility for the information and views expressed lies 
entirely with the author.

(2)	 Case C 16/2004 — Commission decision on the measu-
res implemented by Greece in favour of Hellenic Shi-
pyards. (Not published yet).

(3)	 Article 296 provides that ‘The provisions of this Treaty 
shall not preclude the application of the following rules: 
(a) no Member State shall be obliged to supply informa-
tion the disclosure of which it considers contrary to the 
essential interests of its security; (b) any Member State 
may take such measures as it considers necessary for the 
protection of the essential interests of its security which 
are connected with the production of or trade in arms, 
munitions and war material.’

In previous decisions regarding HSY (�), the Com-
mission consistently accepted Greece’s claims that 
its financial support to the military production of 
HSY fell within the scope of Article 296 and was 
thereby exempted from State aid rules. It should 
be recalled that HSY’s military production has 
consisted of war ships and — more recently — 
submarines for the Hellenic Navy and is therefore 
manifestly related to the security of Greece.

In the framework of the procedure closed by the 
decision of 2 July 2008, Greece also invoked Article 
296. On the basis of this claim, and in accordance 
with its past practice, the Commission decided 
not to include within the scope of the formal 
investigation procedure all the measures which 
were clearly financing the military production of 
HSY (�). This investigation and the final decision 
adopted on 2 July 2008 therefore concerned only 
‘problematic’ measures, in the sense that following 
an initial investigation the Commission still had 
doubts as to whether the measures were financ-
ing the military or the civil activities of HSY, or 
both. To understand the problem, one should 
keep in mind that, over the period during which 
these measures were granted, HSY did not keep 
separate accounts for military and civil activities, 
which made it virtually impossible to trace the use 
of a given financing.

A first group of controversial measures concerned 
capital, loans and guarantees granted by Greece 
and by a State-owned bank. These funds were not 
assigned to finance a particular activity. They were 
financing the yard as a whole, and the manage-
ment was free to decide how to use them. Greece 
claimed that, since the majority of HSY’s activities 
were military, this financing falls within the scope 
of Article 296. In its final decision, the Commis-
sion has adopted the following approach. It calcu-
lated the average size accounted for respectively by 
the military and the civil activities. This division 
was based on sales and man-hours figures of the 
two activities over several years. The Commission 

(4)	 Decision of 15 July 1997 closing the procedure C 10/1994 
(OJ C 306, 8.10.1997, p.5), decision of 5 June 2002 on the 
case N 513/2001 (OJ C 186, 6.8.2002, p.5).

(5)	 See the decision of 4 July 2006 by which the current 
procedure was extended (OJ C 236, 30.9.2006, p.40), in 
which the Commission founds that certain measures 
falls within the scope of Article 296 and therefore can 
not be assessed under State aid rules.
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concluded that military activities accounted for 
three quarters of HSY’s activities. On that basis, 
and in view of the absence of separate accounts 
for military and civil activities which would have 
allowed a more refined approach, the Commission 
considered it reasonable that three quarters of the 
capital injections, loans and guarantees at stake 
have financed military activities and are exempted 
from State aid rules on the basis of Article 296. 
Conversely, the Commission considered that the 
remaining quarter financed civil activities and 
had therefore to be assessed under Article 87.

A second group of controversial measures con-
sisted of loans granted by a State-owned bank and 
which were (partially) secured by HSY’s receiva-
bles from the military Navy. Greece claimed that, 
in view of the type of securities provided to the 
lending bank and the already mentioned fact that 
HSY was mainly active in the defence sector, these 
measures fell within the scope of Article 296. In 
the final decision adopted on 2 July 2008, the 
Commission partially rejected this claim. First, 
the Commission observed that it cannot automat-
ically be assumed that because a loan is secured by 
receivables coming from a military contract it will 
be used to finance these military activities. The 
Commission further noted that, contrary to other 
loans contracts which were concluded between 
HSY and the state owned bank and which pre-
cisely defined the use of the funds lent, Greece 
did not adduce any evidence that there were any 
contractual provisions under which HSY was 
obliged to use these funds to finance the produc-
tion of war material (�). Conversely, Greece indi-
cated that the loans were granted to cover HSY’s 
needs for working capital and were not assigned 
to the financing of a particular activity. In these 
circumstances, the Commission decided to apply 
the approach described in the previous paragraph; 
namely, it considered that one quarter of these 
loans financed the civil activities of HSY and may 
be assessed under State aid rules.

A third group of problematic measures took the 
form of advance payments paid by the Hellenic 
Navy to HSY in the framework of military con-
tracts. According to HSY’s own statements, these 
funds, immediately after they were received by 
the yard, were used at least during several quar-
ters to finance activities other than the execu-
tion of the contracts on the basis of which they 

(6)	 A similar approach was followed in the case of a loan for 
which the internal documents of the state owned bank 
shows that the latter was concerned about the continua-
tion of the military activities of the yard. In its assess-
ment, the Commission similarly observes that no pro-
vision of the loan contract forces HSY to use that loan 
exclusively for the financing of its military activities.

had been paid. Greece claimed that these advance 
payments clearly fall within the scope of Article 
296 since they were paid in the framework of mili-
tary contracts. In the final decision, the Commis-
sion considered that these advance payments, in 
the period during which they were not used for 
the execution of the contracts in question (esti-
mated to be one year), did not automatically fall 
within the scope of Article 296. In particular, 
since according to HSY itself these funds were 
not used to finance the execution of these military 
contracts during that period, the Commission 
inferred that they were not deemed ‘necessary for 
the protection of the essential interests of [Greece’s] 
security’, as indicated in Article 296. The Commis-
sion therefore considered that the excess advance 
payments are equivalent to a one-year interest-
free loan from the Greek government. It then 
applied the reasoning outlined above, conclud-
ing that three quarters of this loan was financing 
military activities and one quarter civil activi-
ties. As regards the existence of aid in this ‘inter-
est-free loan’ to the civil activities, it could have 
been claimed that, if the State purchases products 
in a way which would be acceptable to a private 
firm, the purchase contract — including the terms 
thereof, such as advance payments — cannot con-
fer a selective advantage on the producer. In par-
ticular, advance payments are regularly included 
in shipbuilding contracts between private parties. 
In its final decision on the investigation, the Com-
mission did not accept this claim and concluded 
that these advance payments convey a selective 
advantage to HSY. The Commission noted that 
under the military contracts awarded to HSY, the 
State has never behaved in a manner that would be 
acceptable for a market economy firm wanting to 
purchase goods. In particular, a market economy 
firm would have sought to pay the lowest price 
possible by considering all potential suppliers in 
the world. Greece, on the contrary, has always lim-
ited its choices to Greek producers (or to consortia 
having a Greek component), in order to support 
employment in Greece and in order to maintain 
the capacity of production of military products in 
Greece. Therefore, a private firm would not have 
concluded these purchase contracts.

A fourth and last issue related to Article 296, 
which is dealt with in the final decision, is the 
cross subsidisation of civil activities by military 
activities which would take place if aid was recov-
ered from HSY. As explained above, the Com-
mission has accepted that if State financing was 
provided to the yard without being earmarked to 
finance a specific activity, it is possible to take the 
view that three quarters of the support benefited 
the military activities and one quarter benefited 
the civil activities. This conclusion follows from 
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the fact that HSY has no separate accounts, and 
therefore the use of the funds cannot be traced. 
However, if the Commission accepts that three 
quarters of any inflow of State money will finance 
the military activities of the yard, it must also con-
clude that three quarters of any outflow of money 
from the yard will be provided by the military 
part of HSY. In other word, 75 eurocent of every 
euro recovered from HSY would be paid by the 
military part of HSY. The Commission considers 
that, since the State has repeatedly provided large 
amounts of financial support and financing to 
the military activities of HSY, the use of funds — 
which otherwise would have financed the military 
activities — in favour of the civil activities of HSY 
is akin to a transfer of State aid to the civil activi-
ties of the yard. In other words, a part of the finan-
cial support granted by the State to the military 
activities would in fact support the civil activities 
of HSY, and therefore does not fall within the field 
of application of Article 296 of the Treaty. Indeed, 
these funds cannot be deemed to be necessary for 
the financing of war material production because 
they are not used for that purpose. In the case of 
recovery without further conditions, the original 
situation in the civil markets would therefore not 
be restored and, moreover, additional incompati-
ble aid would be automatically granted to the civil 
activities of HSY. Asking HSY to reimburse the 
aid received by the civil activities will restore the 
initial situation of the civil activities of the yard 
only if this reimbursement is financed exclusively 
by the civil part of the yard. Consequently, the 
final decision lays down that Greece will have to 
ensure that the aid is recovered exclusively from 
the civil part of the yard. (It can be expected that 
this may only be ensured by legal separation, or at 
least by the introduction of separate accounts.)

The four issues discussed above illustrate the dif-
ficulty of applying State aid rules to firms that 
have both military and civil activities, especially 
in the absence of separate accounting between the 
two activities. They also demonstrate the sharp 
contrast between the civil markets, where all the 
EC competition rules are applicable, and mili-
tary activities in the context of the protection of 
national essential interests, which are exempted 
from these rules on the basis of Article 296 of the 
EC Treaty.

2.  �Indemnification provisions in 
privatisation contracts

Another complex issue that is also dealt with in 
the decision adopted on 2 July 2008 was whether 
or not a refund guarantee granted by the State to 
the purchaser of HSY at the time of the privati-
sation of the yard in 2001-2002 contained an aid 

component of any kind. With this provision, the 
State, as seller of HSY, had committed to refund 
the consortium HDW/Ferrostaal (the purchaser of 
HSY) any State aid which would be reimbursed by 
HSY following the potential adoption of a recov-
ery decision by the Commission.

In the final decision, the Commission assessed 
whether this guarantee fulfilled all the condi-
tions to qualify as State aid. The Commission first 
analysed whether the State had acted as a market 
economy seller or not and, second, assessed who 
was the beneficiary of this guarantee (�). The fol-
lowing paragraphs summarize the claims of the 
parties and the line adopted by the Commission 
on these two issues.

a.  Market economy seller
Some parties claimed that, by granting this guar-
antee, the State acted as a normal seller. Indeed, 
they pointed out that indemnification provisions 
are normal practice in private contracts for the 
sale of a firm. It is common for the seller to con-
tractually agree to take responsibility for future 
liabilities of the firm being sold which could arise 
as a consequence of past operations of the firm. 
In the present case, these parties were claiming 
that it was financially more favourable for the 
State to sell the yard and to issue this indemnifica-
tion guarantee in favour of the seller, rather than 
to put the yard into liquidation. They asserted in 
particular that the risk for the State of the guaran-
tee being called was very low, whereas, at the same 
time, in the event of liquidation, the State would 
lose the entire value of the tens of millions of euro 
of loans and guarantees granted to HSY. They 
concluded that, by deciding to privatise the yard 
and to grant the guarantee to HDW/Ferrostaal, 
the State had acted as a well-advised shareholder 
and, as a consequence, this guarantee would not 
constitute aid.

In its assessment, the Commission makes the fol-
lowing points.

First, the State owned and sold only 51% of the 
shares of HSY, the remaining 49% being sold by 
HSY’s employees. However, the State agreed to 
refund HDW/Ferrostaal 100% of any aid which 
would be recovered from HSY. A well-advised 
investor would not have accepted to take full 
responsibility alone for potentially very large past 
liabilities of the firm. It would have asked the 
other shareholders to commit to finance a part of 
the potential refund to HDW/Ferrostaal.

(7)	 The decision also analysed in detail the imputability of 
the measure to the State, since the guarantee had been 
granted by ETVA and not by the State directly.
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Second, when calculating the costs which were 
to be supported by the State in the case of liqui-
dation, the costs supported as public authority 
should be distinguished from those which place 
a burden on the State as market economy opera-
tor (�). Only the latter costs, which constitute the 
normal costs of winding up a firm, should be 
taken into account when assessing whether the 
State had acted as a market economy seller. In the 
present case, all the loans and guarantees granted 
by the State either constituted State aid to the civil 
activities or were measures to protect the secu-
rity of Greece under Article 296. Since they have 
been granted by Greece as the public authority, 
they do not constitute a normal cost of winding 
up a firm and should not be taken into account 
in the assessment. For that reasonthe costs for the 
State as market economy operator in the case of 
liquidation of HSY would have been very limited. 
Conversely, the sale price received by the State 
amount to only a few million euro and, by issu-
ing this refund guarantee, the State runs the risk 
of having to pay tens of millions. The Commis-
sion also observes that the risk of the guarantee 
being invoked was not negligible or very limited, 
since a well-advised investor like HDW/Ferrostaal 
insisted on being protected against the repayment 
of the State aid by HSY and made the closing of 
the sale agreement conditional on the receipt of 
the refund guarantee. On the basis of all of the 
foregoing, the Commission concludes that a mar-
ket economy seller would have preferred to let the 
firm go bankrupt rather than sell it.

Third, the Commission considers that the indem-
nification guarantee cannot be analysed inde-
pendently of the other interventions of the State 
at the time of the privatisation. The Commission 
notes that the State granted several large aids in 
2001 to facilitate the sale of the yard to a private 
investor. All these elements illustrate that, when 
the entire intervention of the State is considered, 
it is clear that during the sale of HSY it did not 
behave with the objective of maximising its rev-
enues and minimising its costs, but with the aim 
of facilitating the sale of HSY and the continua-
tion of the yard’s activities.

On the basis of the three foregoing considera-
tions, the Commission dismissed the claim that a 
market economy seller would have agreed to issue 
such an indemnification guarantee.

b.  Identification of the beneficiary
The guarantee has been contractually concluded 
between the State and HDW/Ferrostaal, which 

(8)	 Case C-334/99, Federal Republic of Germany v Com-
mission, Paragraphs 133 to 141.

would be the formal beneficiary of any indem-
nification payment. On that basis, one party was 
claiming that, in addition to HSY, HDW/Fer-
rostaal was also a beneficiary of the guarantee. 
Conversely, several parties, in addition to contest-
ing the existence of any advantage to HDW/Fer-
rostaal, were also contesting the presence of any 
advantage to HSY, since the latter was not even a 
party to the guarantee contract and would never 
receive any indemnification payment from the 
State.

In its assessment, the Commission started by 
recalling that no investor would have purchased 
HSY in its entirety (i.e. including its civil activi-
ties) without receiving such a guarantee. This 
conclusion was confirmed by a consultant report, 
which indicates that no rational investor would 
have been prepared to acquire HSY and, in paral-
lel, assume any additional risk related to potential 
recovery of State aid. In addition, in a letter to the 
Commission, Greece had also acknowledged that 
point and indicated that it was the reason why, in 
all the documents submitted to potential bidders, 
it had been made clear that the State would take 
responsibility for any issues related to past aid. 
The Commission notes that, since aid can only be 
recovered from the civil activities, the guarantee 
was necessary in order to find a purchaser for the 
civil activities. If the yard was entirely military, 
no such guarantee would have been necessary in 
order to find a purchaser.

In the second step of its assessment, the Commis-
sion observed that the financial situation and the 
efficiency of HSY were so bad that, if no inves-
tor had purchased the firm, it would have rapidly 
gone bankrupt.

On the basis of the two foregoing considerations, 
it was concluded that the beneficiary of the State 
guarantee is HSY and the advantage received is, 
as a result of the take-over, the continuation of the 
civil activities. The claim that HDW/Ferrostaal 
was a beneficiary of the guarantee was also dis-
missed, since all the documents submitted by 
Greece to potential bidders indicated that the pur-
chaser of the yard would be indemnified in the 
event of recovery of the aid. This means that when 
HDW/Ferrostaal made its bid for HSY, it was 
already relying on the receipt of such a guaran-
tee and included it in the proposed price. In other 
words, HDW/Ferrostaal paid the State for receiv-
ing this guarantee.

Since the guarantee constitutes aid and there is no 
legal basis to find it compatible, the guarantee had 
to be stopped immediately.
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This case illustrates how difficult it is for inves-
tors, who understandably wish to be protected 
against the recovery of aid from the firm in which 
they invest, to design a refund mechanism which 
is compatible with State aid rules. In fact, it is far 
from certain that such a mechanism exists.
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Directorate-General for Competition — Organigramme 
(16 October 2008)

Director-General	 Philip LOWE	 02 29 65040/02 29 54562

Deputy Director-General Operations	 Lowri EVANS	 02 29 65029

Deputy Director-General Mergers and Antitrust	 Nadia CALVIÑO	 02 29 55067

Deputy Director-General State Aids	 Herbert UNGERER	 02 29 68623
Chief Economist	 Damien NEVEN	 02 29 87312
Audit adviser	 Rosalind BUFTON	 02 29 64116
Assistants to the Director-General	 Inge BERNAERTS	 02 29 51888
		  Tomas DEISENHOFER	 02 29 85081
Task Force ‘Ethics, security and procedures’	 Kris DEKEYSER	 02 29 54206
01. Communications policy and institutional relations	 Kevin COATES	 02 29 59758
02. Antitrust and merger case support	 Guillaume LORIOT	 02 29 84988
03. State aid case support	 Nicola PESARESI	 02 29 92906
04. Strategy and delivery	 Anna COLUCCI, acting	 02 29 68319

DIRECTORATE A 
Policy and Strategy	 Carles ESTEVA MOSSO acting	 02 29 69721
Adviser	 Juan RIVIERE Y MARTI	 02 29 51146
Adviser	 Dietrich KLEEMANN	 02 29 65301
2.	Antitrust and mergers policy and scrutiny	 Claude RAKOVSKY	 02 29 55389
3.	State aids policy and scrutiny	 Alain ALEXIS	 02 29 55303
4.	European Competition Network	 Ales MUSIL	 02 29 92204
5.	International Relations	 Dominique VAN DER WEE	 02 29 60216
6.	Consumer Liaison	 Zsuzsanna JAMBOR	 02 29 87436

DIRECTORATE B 
Markets and cases I — Energy and environment	 Eric VAN GINDERACHTER acting	 02 29 54427
1.	Antitrust — energy, environment	 Céline GAUER	 02 29 63919
2.	State aids	 Eric VAN GINDERACHTER	 02 29 54427
3.	Mergers	 Dan SJOBLOM	 02 29 67964

DIRECTORATE C 
Markets and cases II — Information, 
communication and media	 Cecilio MADERO VILLAREJO	 02 29 60949
1.	Antitrust — telecoms	 Joachim LUECKING	 02 29 66545
2.	Antitrust — media	 Gerald MIERSCH acting	 02 29 96504
3.	Antitrust — IT, internet and consumer electronics	 Per HELLSTROEM	 02 29 66935
4.	State aids	 Wouter PIEKE	 02 29 59824/02 29 67267
5.	Mergers	 Carles ESTEVA MOSSO	 02 29 69721

DIRECTORATE D 
Markets and cases III — Financial services and 
health-related markets	 Irmfried SCHWIMANN acting	 02 29 67002
Task Force Pharmaceuticals Sector Inquiry	 Dominik SCHNICHELS	 02 29 66937
1.	Antitrust — Payment systems	 Irmfried SCHWIMANN	 02 29 67002
2.	Financial services	 Tatjana VERRIER	 02 29 92535
3.	State aids	 Blanca RODRIGUEZ GALINDO	 02 29 52920
4.	Mergers	 Johannes LUEBKING	 02 29 59851
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DIRECTORATE E 
Markets and cases IV — Basic industries, 
manufacturing and agriculture	 Paul CSISZAR	 02 29 84669
Adviser	 Yves DEVELLENNES	 02 29 51590/02 29 52814
2.	Antitrust — Consumer goods, basic industries,
	 agriculture and manufacturing	 Paolo CESARINI	 02 29 51286/02 29 66495
3.	State aids — Industrial restructuring	 Karl SOUKUP	 02 29 67442
4.	Mergers	 Maria REHBINDER	 02 29 90007

DIRECTORATE F 
Markets and cases V — Transport, post and other services	 Olivier GUERSENT acting	 02 29 65414
1.	Antitrust — Transport and post	 Linsey Mc CALLUM	 02 29 90122
2.	Antitrust — Other services	 Georg DE BRONETT	 02 29 59268
3.	State aids	 Joaquin FERNANDEZ MARTIN	 02 29 51041
4.	Mergers	 Olivier GUERSENT	 02 29 65414

DIRECTORATE G 
Cartels	 Kirtikumar MEHTA	 02 29 57389
1.	Cartels I	 Paul MALRIC-SMITH	 02 29 59675
2.	Cartels II	 Dirk VAN ERPS	 02 29 66080
3.	Cartels III	 Jarek POREJSKI	 02 29 87440
4.	Cartels IV	 Ewoud SAKKERS	 02 29 66352
5.	Cartels V	 Malgorzata JOUVE-MAKOWSKA	 02 29 92407
6.	Cartels Settlements	 . . .	

DIRECTORATE H 
State aid — Cohesion, R&D&I and enforcement	 Humbert DRABBE	 02 29 50060/02 29 52701
1.	Regional aid	 Robert HANKIN	 02 29 59773/02 29 68315
2.	R&D, innovation and risk capital	 Jorma PIHLATIE	 02 29 53607/02 29 69193
3.	State aid network and transparency	 Wolfgang MEDERER	 02 29 53584/02 29 65424
4.	Enforcement and procedural reform	 Barbara BRANDTNER	 02 29 51563

DIRECTORATE R 
Registry and Resources	 Isabelle BENOLIEL	 02 29 56199/02 29 60198
1.	Document management	 Corinne DUSSART-LEFRET	 02 29 61223/02 29 90797
2.	Resources	 Joos STRAGIER	 02 29 52482
3.	Information technology	 Manuel PEREZ ESPIN	 02 29 61691

Reporting directly to the Commissioner
Hearing officer	 Michael ALBERS	 02 29 61874
Hearing officer	 Karen WILLIAMS	 02 29 65575
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New documentation

European Commission Directorate-General for Competition

This section contains details of recent speeches or 
articles on competition policy given by Community 
officials. Copies of these are available from Com-
petition website at http://ec.europa.eu/competition/
speeches/

Speeches by the Commissioner, 
1 May 2008 — 31 August 2008
17 July: The way ahead for the Broadcasting 
Communication — Neelie KROES — Strasbourg, 
France (Broadcasting conference)

11 July: New developments in European State 
Aid Policy — Neelie KROES — Berlin, Germany 
(Joint Conference BDI / Berliner Gesprächskreis)

07 July: General Block Exemption Regulation for 
State Aid — Introductory remarks at press con-
ference on adoption of General Block Exemption 
Regulation for State Aid — Neelie KROES — 
Brussels (European Commission)

10 June: Being open about standards — Neelie 
KROES — Brussels (OpenForum Europe — 
Breakfast seminar)

09 June: State aid for broadcasting — Neelie 
KROES — Cologne, Germany (Medienforum)

27 May: State Aid and climate change — creat-
ing the right incentives for business — Neelie 
KROES —Brussels (Round Table on Environmen-
tal Protection and Climate Change)

Speeches by Directorate-General staff, 
1 May 2008 — 31 August 2008
12 June: New developments in European State 
Aid Law 2008 — Herbert UNGERER — Brussels 
(The European State Aid Law Institute)

12 June: The State aid action plan: delivery on 
track — Lowri EVANS — Brussels (6th EStALI 
Experts’ Forum on new developments in Euro-
pean state aid law)

Community Publications on Competition
New publications

l �Provisions on international relations in 
EU competition policy — Situation as of 
1 January 2008

Globalisation presents major challenges for com-
petition authorities around the world, requiring 
close cooperation between them in order to best 
tackle cross-border competition issues. The Com-
mission has therefore concluded numerous inter-
national agreements in recent years, both bilater-
ally and in the framework of international forums. 
This book provides a comprehensive overview of 
competition agreements and rules in the inter-
national field and serves as a useful reference for 
market operators and law enforcers.

ISBN: 978-92-79-06339-8, 343 pages. (Price: 25 EUR)

l �Competition policy newsletter — 
Special edition on State aid

Catalogue number: KD-AB-08-S01-EN-C, 
ISSN: 1025-2266 (free of charge)

All publications can be ordered or downloaded 
from the EU bookshop:�  
http://bookshop.europa.eu/

Publications for sale are also available the sales 
agents of the Office for Official Publications of 
the European Communities. Requests for free 
publications can also be addressed to the repre-
sentations of the European Commission in the 
Member states, to the delegations of the European 
Commission in other countries, or to the Europe 
Direct network.

Links to your nearest contact point for free 
and priced publications can be found at: http://
publications.europa.eu/howto/index_en.htm

Further information about our publications as 
well as PDF versions of them can be found on the 
DG Competition web site: http://ec.europa.eu/
competition/publications/index.html

http://ec.europa.eu/competition/speeches/
http://ec.europa.eu/competition/speeches/
http://bookshop.europa.eu/
http://publications.europa.eu/howto/index_en.htm
http://publications.europa.eu/howto/index_en.htm
http://ec.europa.eu/competition/publications/index.html
http://ec.europa.eu/competition/publications/index.html
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All texts are available from the Commission’s press 
release database RAPID at: http://europa.eu/rapid/ 
Enter the reference (e.g. IP/06/14) in the ‘reference’ 
input box on the research form to retrieve the text 
of a press release. Languages available vary for dif-
ferent press releases.

Antitrust

MEMO/08/297 — 08/05/2008 — Antitrust: 
Commission closes investigation into transport of 
bulk liquids by sea

MEMO/08/346 — 2 8/05/2008 — Antitrust: 
Commission confirms discussions with RWE

MEMO/08/394 — 12 /06/2008 — Antitrust: 
Commission confirms sending Statement of 
Objections to E.ON and Gaz de France concern-
ing alleged sharing of French and German gas 
markets

MEMO/08/284 — 05/05/2008 — Antitrust: 
Commission confirms sending Statement of 
Objections to alleged participants in a marine 
hoses cartel

MEMO/08/517 — 1 7/07/2008 — Antitrust: 
Commission confirms supplementary Statement 
of Objections sent to Intel

IP/08/1203 — 24/07/2008 — Antitrust: Commis
sion launches public consultation on keystone 
antitrust regulation

MEMO/08/397 — 12 /06/2008 — Antitrust: 
Commission notes MasterCard’s decision to tem-
porarily repeal its cross-border Multilateral Inter-
change Fees within the EEA

MEMO/08/328 — 22 /05/2008 — Antitrust: 
Commission opens formal proceedings against 
Gaz de France concerning suspected gas supply 
restrictions

MEMO/08/357 — 02/06/2008 — Antitrust: 
Commission opens formal proceedings against 
sanofi-aventis for possible procedural infringe-
ment

IP/08/1165 — 16/07/2008 — Antitrust: Commis
sion prohibits practices which prevent Euro-
pean collecting societies offering choice to music 
authors and users

MEMO/08/511  — 1 6/07/2008 — Antitrust: 
Commission prohibits practices which prevent 
European collecting societies offering choice to 
music authors and users — frequently asked ques-
tions

MEMO/08/324 — 22 /05/2008 — Antitrust: 
Commission takes note of Microsoft’s announce-
ment on supporting ODF in Office

MEMO/08/490 — 08/07/2008 — Antitrust: 
Commission welcomes Court of First Instance 
judgment in organic peroxide cartel case

MEMO/08/489 — 08/07/2008 — Antitrust: 
Commission welcomes Court of First Instance 
judgments in plasterboard cartel case

MEMO/08/355 — 31/05/2008 — Antitrust: 
Commission welcomes RWE proposals for struc-
tural remedies to increase competition in German 
gas market

MEMO/08/460 — 01/07/2008 — Antitrust: 
Guidelines on the application of competition rules 
in the maritime sector — frequently asked ques-
tions

IP/08/878 — 05/06/2008 — Competition: Commis
sion ends Court proceedings after Sweden abol-
ishes Boxer’s exclusive right in digital terrestrial 
broadcasting services

IP/08/1268 — 21/08/2008 — Payments: Commis-
sion and ECB welcome clarifications on a SEPA-
wide payment cards market

Merger control

IP/08/1275 — 27/08/2008 — Mergers: Commis-
sion approves proposed creation of joint venture 
by Edison and Hellenic Petroleum

IP/08/1274 — 27/08/2008 — Mergers: Commis
sion approves proposed acquisition of certain 
Schering-Plough animal health products by 
Pfizer

IP/08/1272 — 22/08/2008 — Mergers: Commis-
sion approves proposed joint venture between 
Energinet, E.ON Netz, Vattenfall Transmission, 
Nord Pool and EEX on management of cross- 
border power transmission

Press releases and memos 
1 January 2008 — 30 April 2008
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IP/08/1266 — 21/08/2008 — Mergers: Commis-
sion approves proposed acquisition of parts of 
Loparex by Mondi

IP/08/1263 — 20/08/2008 — Mergers: Commis-
sion approves proposed merger between Kenwood 
and JVC

IP/08/1260 — 18/08/2008 — Mergers: Commis-
sion approves proposed battery systems joint ven-
ture between Robert Bosch and Samsung

IP/08/1259 — 14/08/2008 — Mergers: Commis
sion approves proposed joint venture related to 
allocation of power transmission capacities on 
borders between Belgium, France, Germany, 
Luxembourg and the Netherlands

IP/08/1258 — 12/08/2008 — Mergers: Commis-
sion approves proposed joint-venture between 
Total Produce and Haluco Beheer

IP/08/1257 — 11/08/2008 — Mergers: Commis-
sion approves proposed acquisition of Atlanta by 
De Weide Blik

IP/08/1249 — 07/08/2008 — Mergers: Commis-
sion opens in-depth investigation into Arsenal’s 
proposed acquisition of chemical manufacturer 
DSP

IP/08/1245 — 06/08/2008 — Mergers: Commis-
sion approves acquisition of Northwest Airlines 
by Delta Airlines

IP/08/1241 — 06/08/2008 — Mergers: Commis-
sion approves acquisition of PEMA by GEFA

IP/08/1237 — 04/08/2008 — Mergers: Commis-
sion clears proposed acquisition of BarcoVision by 
Itema

IP/08/1227 — 31/07/2008 — Mergers: Commis-
sion approves acquisition of Grampian by VION

IP/08/1226 — 31/07/2008 — Mergers: Commis-
sion approves proposed acquisition of joint con-
trol over Siemens Elin Buildings and Infrastruc-
ture GmbH & Co by Siemens and Ortner

IP/08/1225 — 31/07/2008 — Mergers: Commis-
sion clears proposed acquisition of BASF’s Seal 
Sands plant by Ineos

MEMO/08/533 — 31/07/2008 — Commissioner 
Kroes welcomes amendments in EDF/Exeltium 
announced framework

IP/08/1221 — 30/07/2008 — Mergers: Commis-
sion clears proposed acquisition of Cederroth 
International AB by CapMan and Litorina

IP/08/1216 — 28/07/2008 — Mergers: Commis-
sion clears joint venture, between UPM-Kymmene 
RUS Holdings Oy and B.R.I.S.T. Limited, in the 
Vologda region of Russia

IP/08/1215 — 28/07/2008 — Mergers: Commis-
sion approves proposed acquisition of Wrigley by 
Mars

IP/08/1212 — 25/07/2008 — Mergers: Commis-
sion approves proposed acquisition of the So.Ge.
Par Group by Outokumpu Oyj

IP/08/1211 — 25/07/2008 — Mergers: Commis-
sion approves proposed acquisition of EDS by 
Hewlett-Packard

IP/08/1201 — 23/07/2008 — Mergers: Commis-
sion approves proposed acquisition of Volkswa-
gen by Porsche

IP/08/1182  — 1 7/07/2008 — Mergers: Commis-
sion opens in-depth investigation into dairy prod-
ucts merger between Campina and Friesland

IP/08/1181  — 1 7/07/2008 — Mergers: Commis-
sion approves proposed acquisition of V&S Vin & 
Sprit by Pernod Ricard, subject to conditions

IP/08/1147 — 1 6/07/2008 — Mergers: Commis-
sion approves proposed acquisition of Abitec by 
Danisco

IP/08/1146 — 16/07/2008 — Mergers: Commis-
sion approves proposed acquisition of ConvaTec 
by Nordic Capital, subject to conditions

IP/08/1145 — 16/07/2008 — Mergers: Commis-
sion approves takeover of construction company 
Kirchhoff by Strabag

IP/08/1139 — 15/07/2008 — Mergers: Commis-
sion clears proposed acquisition of joint control 
over GAUM by Berkshire Hathaway and Munich 
Re

IP/08/1135 — 11 /07/2008 — Mergers: Commis-
sion clears proposed acquisition of GBI UK by 
Lesaffre, subject to conditions

IP/08/1108 — 04/07/2008 — Mergers: Commis-
sion opens in-depth investigation into BHP Bil-
liton’s proposed acquisition of Rio Tinto

IP/08/1102 — 04/07/2008 — Mergers: Commis-
sion refers proposed acquisition of Plus Discount 
by REWE to Czech Competition Authority

IP/08/1101 — 04/07/2008 — Mergers: Commis
sion clears proposed acquisition of Tinfos by 
Eramet
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IP/08/1085 — 02/07/2008 — Mergers: Commis-
sion clears Nokia’s proposed acquisition of digital 
map provider NAVTEQ

IP/08/1060 — 01/07/2008 — Mergers: Commis-
sion clears proposed acquisition of Huntsman by 
Hexion, subject to conditions

IP/08/1053 — 27/06/2008 — Mergers: Commis-
sion approves proposed acquisition of the ciga-
rette business of Skandinavisk Tobakskompagni 
by British American Tobacco, subject to condi-
tions

IP/08/1052 — 27/06/2008 — Mergers: Commis-
sion authorises proposed joint venture between 
STMicroelectronics and NXP

IP/08/1047 — 27/06/2008 — Mergers: Commis-
sion approves proposed acquisition of Horizon 
Technology Group by Avnet

IP/08/1042 — 26/06/2008 — Mergers: Commis-
sion clears proposed acquisition of joint control 
over Hispasat by Abertis, SEPI, CDTI and INTA

IP/08/1012 — 25/06/2008 — Mergers: Commis-
sion clears proposed acquisition of Premiere by 
News Corp, subject to conditions

IP/08/1004 — 25/06/2008 — Mergers: Commis-
sion approves proposed acquisition of Plus Hun-
gary by Spar

IP/08/995 — 2 3/06/2008 — Mergers: Commis-
sion approves takeover of Austrian retail chain 
ADEG by REWE Group, subject to conditions

IP/08/973 — 1 9/06/2008 — Mergers: Commis-
sion approves proposed acquisition of Viesgo, 
Endesa Europa and minor Endesa activities in 
Spain by E.ON

IP/08/959 — 17/06/2008 — Mergers: Commission 
clears proposed acquisition of Yves Saint Laurent 
Beauté by L’Oréal

IP/08/957 — 1 7/06/2008 — Mergers: Commis-
sion clears proposed acquisition of insurance sub-
sidiaries of Austria’s Erste Bank by Vienna Insur-
ance Group, subject to conditions

IP/08/939 — 1 6/06/2008 — Mergers: Commis-
sion approves planned acquisition of Endesa by 
Enel and Acciona

IP/08/940 — 1 3/06/2008 — Mergers: Commis-
sion approves proposed acquisition of Scania by 
Volkswagen

IP/08/895 — 06/06/2008 — Mergers: Commis-
sion clears joint venture between EUROGATE 
and A.P. Møller-Mærsk for the Container Termi-
nal in Wilhelmshaven, Germany

IP/08/877 — 05/06/2008 — Mergers: Commis-
sion clears proposed acquisition of Trolltech by 
Nokia

IP/08/872  — 05/06/2008 — Company law: 
Commission takes measures against 11 Member 
States over non-implementation of EU rules on 
cross-border mergers

IP/08/854 — 04/06/2008 — Mergers: Commis
sion approves proposed takeover of M-Real 
Zanders’ Reflex paper mill by Arjowiggins, sub-
ject to conditions

IP/08/801  — 2 6/05/2008 — Mergers: Commis-
sion approves proposed joint venture between 
Bosch and Mahle

IP/08/761  — 1 9/05/2008 — Mergers: Commis-
sion approves proposed acquisition of Logix by 
Arrow Electronics

IP/08/752  — 1 6/05/2008 — Mergers: Commis-
sion approves proposed acquisition of World Duty 
Free by Autogrill

IP/08/746 — 1 5/05/2008 — Mergers: Commis-
sion requests Spain to lift conditions imposed on 
acquisition of Endesa by Enel and Acciona

IP/08/742  — 1 4/05/2008 — Mergers: Commis-
sion clears TomTom’s proposed acquisition of dig-
ital map provider Tele Atlas

IP/08/740 — 1 4/05/2008 — Mergers: Commis-
sion opens in-depth investigation into StatoilHy-
dro’s proposed acquisition of ConocoPhillips’ Jet 
petrol stations in Scandinavia

IP/08/710 — 06/05/2008 — Mergers: Commis-
sion approves proposed acquisition of TietoEnator 
by Nordic Capital

IP/08/682  — 05/05/2008 — Mergers: Commis-
sion approves proposed acquisition of a control-
ling shareholding in Aker Yards by STX

State aid

IP/08/1236 — 04/08/2008 — State aid: Commis-
sion approves rescue loan for TV 2 Denmark

IP/08/1222  — 31/07/2008 — State aid: the 
Commission approves Danish rescue package for 
Roskilde Bank
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IP/08/1196 — 23/07/2008 — Over 1,500 Spanish 
car workers to get help worth €10.5 million from 
EU Globalisation Fund

IP/08/1191 — 23/07/2008 — State aid: Commis-
sion authorises aid for infrastructure at Leipzig 
Halle Airport; prohibits certain guarantees in 
favour of DHL

IP/08/1178 — 17/07/2008 — State aid: Commis-
sion endorses €47 million aid to Wacker Schott 
and opens in-depth investigation into €48 million 
aid to Deutsche Solar, two German firms in the 
solar sector

IP/08/1177 — 17/07/2008 — State aid: Commis-
sion authorises a €43 million Latvian film support 
scheme

IP/08/1175 — 17/07/2008 — State aid: Commis-
sion approves EUR 150 million capital injection 
for France Télévisions

IP/08/1173 — 1 7/07/2008 — State aid: Poste 
Italiane — Commission declares aid to Poste 
Italiane unlawful and requires recovery

IP/08/1172 — 17/07/2008 — State aid: Commis-
sion authorises €7.5 million Sardinian film sup-
port scheme

IP/08/1171 — 17/07/2008 — State aid: Commis-
sion endorses €2.4 million rescue aid for Greek 
textile company Varvaressos

IP/08/1170 — 17/07/2008 — State aid: Commis
sion approves €1.7 million public support to 
increase broadband availability in Lazdijai and 
Alytus municipalities in Lithuania

MEMO/08/515 — 1 6/07/2008 — State aid: 
Commission rejects current plans for Gdynia and 
Szczecin shipyards; sets deadline for final resolu-
tion — frequently asked questions

MEMO/08/469 — 02/07/2008 — State aid: 
Commission requests Greece to recover €230 mil-
lion of incompatible aid from Hellenic Shipyards 
— frequently asked questions

IP/08/1166 — 16/07/2008 — State aid: Commis-
sion rejects current plans for Gdynia and Szczecin 
shipyards; sets deadline for final resolution

IP/08/1164 — 1 6/07/2008 — Commission 
launches investigation into aid granted to 
Sernam, the former road and rail transport 
division of SNCF

IP/08/1163 — 1 6/07/2008 — Commission 
launches a formal investigation into State aid to 
polish haulage undertaking C. Hartwig Katowice

IP/08/1162  — 1 6/07/2008 — Commission 
approves financing for inter-island maritime 
transport in the Azores

IP/08/1158 — 1 6/07/2008 — State aid: the 
Commission approves continuation of guaran-
tees schemes for working capital loans in Eastern 
Germany

IP/08/1152 — 16/07/2008 — State aid: Commis-
sion authorises €231 million Hungarian film sup-
port scheme

IP/08/1151 — 16/07/2008 — State aid: Commis-
sion opens in-depth investigation into Italian aid 
for the Sulcis integrated power plant

IP/08/1150 — 16/07/2008 — State aid: Commis-
sion opens in-depth investigation into funding to 
Volvo Aero for aircraft engine components

IP/08/1148 — 1 6/07/2008 — State Aid: the 
Commission authorises EUR 14 million in aid for 
French PAMELAT project by Latécoère

IP/08/1110 — 07/07/2008 — State aid: Commis-
sion adopts Regulation automatically approving 
aid for jobs and growth

MEMO/08/482  — 07/07/2008 — State aid: 
Commission adopts Regulation automatically 
approving aid for jobs and growth — Frequently 
Asked Questions

IP/08/1079 — 02/07/2008 — State aid: Commis-
sion endorses €65 million of investment aid to 
Samsung for LCD plant in Slovakia

IP/08/1076 — 02/07/2008 — State aid: Commis-
sion endorses €1.6 million training aid for DHL 
in Leipzig-Halle and rejects €6.1 million operat-
ing aid

IP/08/1006 — 25/06/2008 — State aid: Commis-
sion endorses €48.3 million aid to Sharp for LCD 
plant in Poland

MEMO/08/436 — 25/06/2008 — State aid: Com-
petition Commissioner Kroes meets Polish trade 
unions to discuss shipyards

IP/08/956 — 17/06/2008 — Commission investi-
gates potential state aid to Frankfurt Hahn airport 
and to carriers operating from it

IP/08/955 — 17/06/2008 — Commission author-
ises French aid scheme to promote combined 
transport

IP/08/954 — 1 7/06/2008 — State aid: Commis-
sion authorises €61 million aid by France to the 
LOwCO2MOTION R&D programme
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IP/08/953 — 1 7/06/2008 — State aid: Commis-
sion requests information about preferential tax 
regimes for retail distribution and banking coop-
eratives in Italy

IP/08/952  — 1 7/06/2008 — State aid: Commis-
sion refers Slovakia to Court of Justice for failure 
to recover illegal and incompatible aid

IP/08/951  — 1 7/06/2008 — State aid: Commis-
sion opens in-depth investigation into aid to 
German joint venture EverQ

MEMO/08/401 — 13/06/2008 — State aid: Com-
petition Commissioner Kroes and Polish Treasury 
Minister Grad discuss Polish shipyards

IP/08/919 — 11/06/2008 — State aid: Commission 
launches in-depth investigation into €300 million 
loan granted to Alitalia by the Italian State

MEMO/08/385 — 11 /06/2008 — State aid: 
Commission launches in-depth investigation 
into €300 million loan granted to Alitalia by the 
Italian State

MEMO/08/329 — 22/05/2008 — State aid: future 
regime for cinema support

IP/08/773 — 21 /05/2008 — State aid: Commis-
sion authorises aid of €35.2 million to France for 
MaXSSIMM R&D programme

IP/08/772  — 21 /05/2008 — State aid: Commis-
sion opens in-depth investigation into €35 million 
aid to German joint venture EverQ

IP/08/771 — 21/05/2008 — State aid: latest Score-
board shows Member States giving more aid for 
environmental protection

MEMO/08/321 — 21/05/2008 — State aid: latest 
Scoreboard shows Member States giving more aid 
for environmental protection — frequently asked 
questions

IP/08/769 — 20/05/2008 — Commission approves 
State aid scheme for inland waterway transport in 
the Czech Republic

IP/08/767 — 2 0/05/2008 — State aid: Commis-
sion approves support for Finnish press

IP/08/766 — 2 0/05/2008 — State aid: Commis-
sion approves €500 million in aid for freight in the 
French overseas departments for 2007-2013.

IP/08/765 — 2 0/05/2008 — State aid: Commis-
sion launches in-depth investigation into financ-
ing of retirement pensions of state employees 
working for France Télécom

IP/08/764 — 2 0/05/2008 — State aid: Commis-
sion updates rules on guarantees and provides 
simplified possibilities for SMEs

MEMO/08/313 — 2 0/05/2008 — State aid: 
Notice on state aid in the form of Guarantees — 
Frequently Asked Questions

General
IP/08/1062 — 01/07/2008 — Competition: 2007 
Annual Report on Competition Policy — protect-
ing consumers and strengthening Europe’s com-
petitiveness
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Cases covered in this issue

Antitrust
53	 CISAC Agreement (COMP/38.698)
37	 Greek lignite and electricity markets (COMP/38.700)

Cartels
57	 Sodium Chlorate (COMP/38.695)
57	 Aluminium Fluoride (COMP/39.180)

Merger control
68	 Arjowiggins/M-Real Zanders’ Reflex paper mill (COMP/M.4513)
63	 British American Tobacco/Skandinavisk Tobakskompagni (COMP/M.5086)
63	 Hexion/Huntsman (COMP/M.4835)
67	 Itema/BarcoVision (COMP/M.4874)
64	 Lesaffre/GBI UK (COMP/M.5020)
62	 News Corp/Premiere (COMP/M.5121)
67	 Nokia/NAVTEQ (COMP/M.4942)
64	 Nordic Capital/ConvaTec (COMP/M.5190)
65	 Pernod Ricard/V&S Vin & Sprit (COMP/M.5114)
61	 Rewe Group/Adeg (COMP/M.5047)
68	 Rewe/Plus Discount (COMP/M.5112)
65	 STX/Aker Yards (COMP/M.4956)
66	 TomTom/Tele Atlas (COMP/M.4854)
61	 Vienna Insurance Group/Erste Bank (COMP/M.5075)

State aid
81	 Belgium: State funding for Flemish public broadcaster VRT (E 8/2006)
44	 Germany: Extension of the German guarantee method: special purpose vehicles 
	 (Case N 762/2007)
42	 Germany: German guarantee methodology for investment loans (case N 197/2007)
43	 Germany: German guarantee methodology for working capital loans (case N 541/2007)
87	 Germany: Training aid for DHL at Leipzig-Halle Germany (C 18/2007
89	 Greece: Case C 16/2004 — Hellenic Shipyards
41	 Hungary: Method of Rural Credit Guarantee Foundation (AVHGA) for calculating 
	 the aid element in guarantees (case N 201/b/2007)
83	 Ireland: State aid financing of RTE and TNAG (TG4) (E 4/2005)
86	 United Kingdom: Training aid for Vauxhall at Ellesmere Port (C 23/2007
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