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The real economy — challenges for competition policy in periods of

retrenchment (%)

Bente Tranholm-Schwarz, Peter Ohrlander, Bruno Zanettin, Mercedes Campo and Georges Siotis

1. Introduction

The financial crisis that initially affected the banking
sector has in turn had an impact on the real econ-
omy. A squeeze on credit, falls in house prices and
tumbling stock markets are all aggravating a slump
in consumer confidence, consumption and invest-
ment. Economic growth has dropped to about 1%
in 2008 in the EU, down from just below 3% in
2007, and according to the latest economic forecasts
real GDP is expected to fall in 2009 by at least 2%.

This dire economic situation raises significant chal-
lenges for competition policy. First, and most di-
rectly, there is a risk that governments may want to
go it alone and wage a subsidy race to rescue na-
tional companies and jobs. Governments may also
be tempted to relax antitrust or merger rules. For
instance, they may want to allow a merger with nega-
tive effects on competition if it is perceived as neces-
sary to assist a firm in difficulty. They may also want
to favour the creation of national champions, despite
possible negative impact on consumer welfare, if
such firms are perceived as being in a better position
to withstand the present economic difficulties.

However, relaxing competition rules, whether in the
State aid or merger area, would actually worsen the
problem, because it would harm consumers, impede
necessary adjustments by keeping inefficient com-
panies in business and ultimately delay the recov-
ery. Historical experience provides ample evidence
that suspending competition rules, even temporarily,
would have major negative consequences: recent re-
search (°) shows that, during the 1930s, some meas-
ures, such as allowing firms to collude if they agreed
to raise wages, prevented price adjustment, were
counterproductive and may have delayed recovery
by several years.

When implementing its competition policy, the
Commission needs to address the following issue:
how to ensure an effective and coherent public re-

(") 'This is a shortened version of the European Commission
note to the OECD Competition and Financial Markets
roundtable on Real Economy — The Challenge of Competi-
tion Policy in Periods of Retrenchment. The full version of this
contribution may be found at http://ec.curopa.cu/compe-
tition/international/multilateral/2009_feb_roundtable3.
pdf

() See for instance Harold L. Cole and Lee E. Ohanian
“New Deal Policies and the Persistence of the Great De-
pression: A General Equilibrium Analysis” Journal of Politi-
cal Economy, 2004, vol. 112, No 4.

sponse to the crisis while at the same time minimis-
ing the risks of distortions of competition. When
doing so, the Commission has a significant advan-
tage: unlike most jurisdictions, EU competition pol-
icy not only enables the Commission to act firmly
against distortions of competition caused by the
behaviour of companies. It is also empowered to
effectively control the impact of State interventions
on competition by ensuring that a State subsidy race
does not create disproportionate and unnecessary
distortions of competition.

With this well-established range of tools, the Com-
mission is therefore well placed to address the com-
petition-related problems raised by the economic
crisis in a comprehensive and effective way. Some
adjustments in order to adapt these instruments to
the seriousness and specificities of the crisis have
been necessary. However, as explained below, these
adaptations have respected the essential principles
of the EU competition policy. In view of the spe-
cificities of State aid and merger control, this article
will explain in turn how the Commission uses its
instruments to tackle the effects of the crisis on the
real economy.

2. EU State aid control — part of the
solution

The rules on State aid in the EC Treaty are meant
to address the fact that, when considering State aid
measures, national governments often do not con-
sider possible negative spill-over effects on com-
petition and trade in the single market. Such State
aid may distort competition between European
businesses and undermine Europe’s single market
against the common FEuropean interest.

The EC Treaty thus establishes the principle that
State aid which distorts or threatens to distort com-
petition is prohibited in so far as it affects trade
between Member States. However, State aid which
contributes to well-defined objectives of common
European interest without unduly distorting com-
petition between undertakings and trade between
Member States may be granted. ()

When designing general State aid rules and/or as-
sessing State aid cases, the Commission balances
the negative effects on trade and competition in the
common market with its positive effects in terms of

() Article 87 of the EC Treaty.
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contributing to the achievement of well-defined ob-
jectives of common interest. Balancing these effects
takes into account the impact of the aid on the so-
cial welfare of the EU. For that purpose, the Com-
mission has established a “balancing test” which
consists of the following questions:

(1) Istheaid measure aimed at a well-defined objec-
tive of common interest (for example, growth,
employment, regional cohesion, environment,
energy security)?

(2) Is the aid well designed to deliver the objective
of common interest, that is to say, does the pro-
posed aid address the market failure or another
objective?

(a) Is State aid an appropriate policy instru-
ment?

(b) Is there an incentive effect, i.e. does the aid
change the behaviour of undertakings?

(© Is the aid measure proportionate, i.e. could
the same change in behaviour be obtained
with less aid?

(3) Are the distortions of competition and effect
on trade limited, so that the overall balance is
positive?

On this basis, the Commission has elaborated de-
tailed rules explaining under what conditions (e.g.
eligible costs, intensity of aid, and nature of the
beneficiaries) a Member State can grant aid to its
undertakings. These rules cover a wide range of
categories of aid: for example aid for research, in-
novation, environmental protection, regional devel-
opment, development of SMEs, training, employ-
ment, risk capital, rescue and restructuring of firms
in difficulty.

2.1 Existing State aid rules: a good basis
to tackle recessions

On the one hand, the existing State aid rules pro-
vide a good basis for Member States’ response to
the crisis along the lines of the European recovery
plan, in particular as regards the focus on smart in-
vestments. For instance, the general block exemp-
tion regulation allows Member States to provide
investment aid to SMEs. It also authorises support
for training, a key element for competitiveness and
critically important in times of rising unemploy-
ment when new skills need to be developed. In the
same vein, support is allowed for R&D projects that
would not be undertaken without aid. In addition,
the Community guidelines on State aid to promote
risk capital facilitate the financing of innovative and
fast-growing SMEs and the guidelines on State aid
for environmental protection allow investment aid

for companies to improve their environmental pet-
formance and save energy.

On the other hand, to prevent a harmful State aid
race, the EU has strict rules on rescue and restruc-
turing aid for firms in difficulty, limiting the distor-
tion vis-a-vis healthy firms. Thus, aid to rescue or
restructure a company can only be granted once for
the same enterprise in order to avoid repeated inter-
ventions to keep certain enterprises in the market.
Furthermore, restructuring aid is conditional upon
implementation of a restructuring plan and seeking
to restore the long-term viability of the company.
The beneficiary of the aid must make a real contri-
bution toward the cost of its restructuring. In ad-
dition, to limit the distortions of competition, the
Commission imposes compensatory measures in the
form of divestitures of assets, reductions in capacity
or market presence or reductions of entry barriers.

Thus, the State aid rules in place before the reces-
sion already provided a good framework to tackle
the impact of the financial crisis on the real econ-
omy, by targeting smart investments and restricting
the use and negative effects of rescue aid. However,
the Commission came to the conclusion that these
existing rules were not sufficient to address the in-
creasingly acute impact of financial turmoil on the
real economy. That is why it adopted a temporary
framework addressing this problem.

2.2 New temporary framework:
responding to the exceptional credit
squeeze

As a consequence of the crisis in financial markets,
banks have become much more risk averse than in
previous years, and as a result much less willing to
provide financing. This tightening of credit condi-
tions not only affects weak companies, it can also
have an impact on healthy companies, which find
themselves facing a sudden shortage or even com-
plete lack of private funding, whether loans or risk
capital. It is easy to see how this can have disastrous
effects on the real economy, on investments and on
employment at EU level.

Therefore, in addition to the two communications
on State aid to financial institutions in response to
the financial crisis, the Commission also adopted
a “temporary framework for State aid measures to
support access to finance in the current financial
and economic crisis” (the “temporary framework™)
in response to the growing effects of the crisis on
the real economy. () The new rules target the specif-
icities and the expected temporary nature of credit
tightening while fully respecting the general princi-
ples and philosophy of the balancing test.

) O] C83,7.4.2009, p. 1.
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The temporary framework is designed to reduce
the negative effects of the financial crisis in the real
economy and, to that end, pursues three objectives:
first, to immediately unblock bank lending and there-
by help to provide continuity in companies’ access
to finance; second, to ensure that limited amounts of
aid reach the recipients in the most rapid and effec-
tive way; #hird, to encourage companies to continue
investing in a sustainable future, including the devel-
opment of green products. Its legal basis is Article
87(3)(b) of the EC Treaty. This is a rarely used pro-
vision, which is directly linked to the current finan-
cial crisis since it allows the Commission to declare
compatible with the common market aid “Zo remedy a
serions disturbance in the economy of a Member State”.

The temporary framework provides for a number of
new measures that can be applied by Member States
for a limited period of time, until the end of 2010,
as well as a number of limited temporary deroga-
tions from existing State aid rules. More specifically,
the temporary framework allows Member States to
provide the following types of aid:

e alump sum of up to €500 000 per company for
the next two years in aid to cover investments
and/or working capital,

* subsidised guarantees for loans at a reduced pre-
mium,

* aid in the form of subsidised interest rates,

* subsidised loans for the production of green
products (meeting environmental protection
standards early or going beyond such standards),

e arisk capital injection for SMEs of up to €2.5 mil-
lion per year (instead of the current €1.5 million)
under certain conditions.

The aid measures that are authorised under the
temporary framework are clearly tailored to ad-
dress difficulties stemming from financial turmoil
by lowering the costs of credit (through subsidised
interest rates), facilitating access to credit (through
subsidised guarantees for loans) or equity (through
more general provisions on State aid to risk capital)
and relieving smaller firms from financial difficulties
(through the €500 000 lump sum).

Furthermore, in line with the balancing test, the
Commission has ensured that the allowed aid meas-
ures are proportionate to the objectives pursued and
designed to minimise the impact on competition.
Thus, the temporary framework favours SMEs, since,
under a well-established principle of EU competition
policy, aid to SMEs is considered to be less distortive
of competition at EU level. For instance, SMEs are
the only beneficiaries of the temporary framework’s
provisions concerning risk capital injections. With

regard to investment aid and subsidised guarantees,
they benefit from higher aid intensity. As to the lump
sum of €500 000, it will clearly be of more impot-
tance to relatively small firms than to large ones.

In addition, the temporary framework is not appli-
cable to companies that were in difficulties before
1 July 2008. Companies whose difficulties date from
before the financial crisis must address their struc-
tural problems exclusively on the basis of the general
rules regarding rescue and restructuring aid, described
above. However, as explained in the introduction, a
number of companies may find themselves under
stress despite having a sound business plan: the tem-
porary framework can help to relieve their temporary
financial difficulties. This set of rules regarding firms
in difficulties is precisely devised to ensure that over-
protective aid measures devised by Member States
would not revitalise structurally failing firms to the
detriment of competition and healthier firms.

Finally, as indicated by its title, any effect of the
temporary framework will be limited in time since it
is only applicable until 31 December 2010.

3. Merger control and the crisis in the
real economy

There is a legitimate expectation that the effects of
the economic crisis should be taken into account in
full when applying competition rules. However, this
must not imply that competition and in particular
merger rules should be relaxed or set aside during a
crisis situation in order to support specific undertak-
ings. Rather, proper application of competition and
merger rules will ultimately ensure the protection
of consumer welfare. The EU Merger Regulation
provides an efficient and flexible tool for this put-
pose. On the one hand, it provides mechanisms to
prevent Member States, in pursuit of goals incom-
patible with those of ensuring undistorted competi-
tion, from unduly interfering with the EU merger
control process while at the same time recognising
their powers to protect their legitimate interests. On
the other hand, it provides an efficient and flex-
ible instrument to scrutinise mergers also in rapidly
evolving markets.

3.1 The Commission’s powers to
maintain undistorted competition

The Commission has exclusive jurisdiction under the
Merger Regulation to assess the competition impact
of mergers with a Community dimension. In recent
years, there have nevertheless been attempts made
by several Member States to intervene to prevent
or restrict the acquisition of domestic companies
by companies from other Member States in cases
of mergers with a Community dimension. Some of
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these interventions have involved the direct use of
State powers, others have taken more indirect forms.
The temptation on the part of some Member States
to promote national champions has been particu-
latly visible in the past few years. (°) It is conceivable
that this trend may gather momentum as a result of
the recession and the financial crisis.

However, the goal of achieving undistorted compe-
tition must not be undermined by efforts to create
national champions to the detriment of pro-com-
petitive domestic or cross-border mergers. Experi-
ence has demonstrated that engineering the creation
or protection of “national champions” is not the
way to succeed as firms that do not face competitive
pressures may have an incentive to reduce output,
stop innovating and cut jobs, all at the expense of
taxpayers.

In Article 21 of the Merger Regulation, the Com-
mission has at its disposal an effective tool to ad-
dress such actions by Member States. This provision
gives the Commission exclusive jurisdiction to assess
the competition impact of mergers with a Commu-
nity dimension. It stipulates that the Merger Regu-
lation alone applies to concentrations with a Com-
munity dimension and that the Commission has sole
jurisdiction to review such concentrations, and as a
consequence that no Member State may apply its
national legislation on competition to any concen-
tration that has a Community dimension.

Also, the Member States are prevented from circum-
venting the Commission’s exclusive jurisdiction by
disguising their pursuit of another supposed public
interest. Article 21(4) provides that “Member States
may take appropriate measures to protect legitimate
interests other than those taken into consideration
by this Regulation and compatible with the gen-
eral principles and other provisions of Community
law”. Such legitimate interests include but are not
limited to public security, plurality of the media and
prudential rules. Any other public interest must be
communicated to the Commission by the Member
State concerned and is to be recognised by the Com-
mission after an assessment of its compatibility with
the general principles and other provisions of Com-
munity law before the measures referred to above
may be taken.

Any industrial policy at Member State level which
has the objective or effect of favouring national
champions to the detriment of single market prin-
ciples would not be considered legitimate by the
Commission. Until recently, Article 21 had only oc-
casionally been applied. However, in the last three
years, the Commission has adopted more decisions
under Article 21 than in the previous 15 years since

() See discussion below.

the entry into force of the Merger Regulation. These
experiences have demonstrated that Article 21 has
proven an efficient tool in fighting protectionism.

3.2 The EC Merger Regulation is a tool
that can also take rapidly evolving
markets into account

When assessing the competition impact of a merg-
er, the Merger Regulation allows the Commission
to take into account rapidly evolving market con-
ditions. In procedural terms, rescue mergers may
require rapid reaction by the Commission in order
to enable at least partly the immediate implementa-
tion of transactions. If appropriate in the particular
case, the Commission can exceptionally accommo-
date this by granting a derogation from the standstill
obligation pending the merger review. In substan-
tive terms, the assessment under the Merger Regula-
tion is flexible enough to take into account a rapidly
evolving economic environment and, where applica-
ble, the failing firm defence.

The failing firm defence allows the Commission to
take into account the financial difficulties of a merg-
ing firm and its potential exit from the market when
assessing the effects of the merger on competition.
So far, no merging parties have relied on the failing
firm defence in any of the merger cases notified to
the Commission in the course of the current crisis.

To conclude on this issue, this analysis has shown,
and experience has confirmed, that the EC Merger
Regulation constitutes an appropriate and sufficient-
ly flexible tool for merger control enforcement also
in severe market conditions. The overall objective
pursued by the Commission in applying this instru-
ment is to ensure that competitive and well-func-
tioning market structures are maintained not only
today but also in the medium to long term.

4, Conclusion

The EU’s experience in the State aid and merger
field demonstrates the importance of a coordinated
approach to State aid and merger control in order to
avoid a damaging subsidy race or national industrial
policies geared to the promotion or protection of
national champions. Lessons that are valid for the
EU and its Member States are equally true for the
world economy. This is why a coordinated interna-
tional approach to these policies would be an es-
sential element in the global fight against this major
recession.
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Competition and the financial markets:

The role of competition policy in financial sector rescue and restructuring(?)

Juergen Foecking, Peter Ohrlander and Ernst Ferdinandusse

1. Introduction

The global financial crisis has impacted heavily on
the banking system in many EU countries. Recent
months have seen a general erosion of confidence
within the banking system. The pervasive uncertain-
ty about the credit risk of individual financial institu-
tions has dried up interbank lending and has conse-
quently made access to liquidity progressively more
difficult for financial institutions across the board,
even those that did not engage in unsound business
practices and that are fundamentally sound.

In both areas — State aid and mergers — the EU
has applied strict policies to ensure that the benefits
of competition are not lost as a result of protection-
ism, “beggar thy neighbour” policies, or the creation
of national champions.

In view of the exceptional circumstances, there have
been calls in recent months for the Commission to
considerably “relax” or even “suspend” EU disci-
plines in the area of State aid or merger control,
at least as long as the financial crisis lasts. This has
never been an option. On the contrary, EU compe-
tition policy is not part of the problem, but part of
the solution. Abandoning EU competition discipline
at this time of crisis would have risked disintegra-
tion of the European single market for banking and
financial services.

2. State aid measures targeting the
financial sector

2.1 General principles

State interventions during the financial crisis are
aimed primarily at ensuring financial stability and to
some extent at ensuring the availability of adequate
levels of lending to the real economy. In this way
such interventions contribute to the achievement
of objectives of common interest. However, they
are also likely to create distortions of competition,
which need to be minimised through the instrument
of State aid control.

First, distortions can appear between States where
banks are given an undue competitive advantage

(") 'This is a shortened version of the European Commission
note to the OECD Competition and Financial Markets
roundtable on Crisis — The Role of Competition Policy in Finan-
cial Sector Rescue and Restructuring. The full version of this con-
tribution may be found at http://ec.curopa.cu/competition/
international/multilateral /2009_feb_roundtable2.pdf

over banks in other Member States. Access to fund-
ing or capital or other forms of support at consider-
ably lower rates than in other Member States may
have a substantial impact on the competitive posi-
tion of a bank in the wider single European mar-
ket. Excessive aid in one State could also prompt a
subsidy race among States and create difficulties for
the economies of States that have not introduced
similar support schemes.

Secondly, distressed or less-performing banks may
receive an undue advantage compared to banks
which are better-performing if the measures are
available to all banks within a State without an ap-
propriate degree of differentiation between benefi-
ciary banks according to their risk profiles. This will
distort competition on the market, distort incen-
tives, increase moral hazard and weaken the overall
competitiveness of banks.

Thirdly, public schemes which crowd out market-
based operations would frustrate the return to nos-
mal market functioning, Thus public recapitalisation,
in particular its remuneration, should not have the
effect of putting banks that do not have recourse
to public funding, but seek additional capital on the
market, in a significantly less competitive position.

Experience from recent State interventions to recap-
italise banks or to provide guarantees has illustrated
possible anti-competitive effects at each of these
three levels. Nevertheless, the EU in its communica-
tions and case assessment has shown that it is pos-
sible to strike a balance between these competition
concerns and the objectives of restoring financial
stability and ensuring adequate levels of lending to
the real economy.

The application of State aid rules has ensured, and
continues to ensure, that State support is granted
on conditions that are sufficiently favourable to
provide beneficiaries with effective access to capital,
whilst preserving a level playing field and paving the
way for a return to normal market conditions in the
longer term. State interventions have accordingly
been designed in a way that is proportionate and
temporary in the sense that they provide incentives
for banks to exit from reliance on State support as
soon as market circumstances permit, in order for a
competitive and efficient European banking sector
to emerge from the crisis.

Finally, emergency rescue of banks (or more gen-
erally support for banks in difficulty) has hitherto

Number 1 — 2009

SITDILYV



Articles

had the effect of protecting the providers of funds
(owners and creditors) and managers of banks from
the consequences of past (excessive) risk taking and
led to a problem of moral hazard. Measures aimed
at financial stability should thus also be designed so
as to mitigate problems of moral hazard. Restruc-
turing of ailing banks has an important role to play
in this respect, to ensure that incumbent owners,
creditors and managers are not subsidised (given
their institutional responsibility for the decisions
leading to distress).

For many years, the Commission has applied rules
to assess State aid to firms in difficulty. These rules
are set out in the Community guidelines on State aid
for rescuing and restructuring firms in difficulty (°)
hereafter “R&R guidelines”). The R&R guidelines
are of general applicationble, including to financial
institutions in difficulty. In the light of the serious-
ness of the current crisis in the financial markets
and the specific characteristics of the financial sec-
tor, restructuring banks in difficulty will become
necessary to avoid serious disturbances in the econ-
omy of Member States. The Commission has in
recent months adopted additional guidance, in the
form of Communications, setting out standards and
safeguards for the application of State aid rules in
the financial sector.

The Commission’s approach in its Communica-
tions and its decisions in individual cases is based on
the general principles underlying the State aid rules
of the Treaty. These principles require that the aid
granted is well targeted, that it does not exceed what
is strictly necessary to achieve its legitimate purpose
and that distortions of competition are avoided or
minimised as far as possible.

2.2 Translation of the general principles
into policy

Past experience shows that the resolution of a fi-
nancial crisis generally involves three steps:

1) Stop/ptevent runs on financial institutions;
2) Recapitalisation;

3) Clean up financial institutions’ balance sheets
by removing toxic assets and underperforming
loans and restructuring.

Initially, Member States adopted measures they con-
sidered most appropriate to deal with the problems
they were facing at national level. In doing so they
did not always fully take into account the effects
their measures had on financial markets in other
Member States. To mitigate the competition risks
linked to uncoordinated public action, the Commis-

(® O] C244,1.10.2004, p. 2.

sion adopted in October 2008 a Communication on
the application of State aid rules to measures taken
in relation to financial institutions in the context of
the current global financial crisis’.

The second step to be taken concerns the recapitali-
sation of financial institutions. Such recapitalisation
is necessary to restore the financial stability and the
confidence needed to support lending to the real
economy. The Commission adopted in December
2008 its Communication on the recapitalisation of
financial institutions *. This Communication pro-
vides guidance to governments and enterprises as to
the conditions under which recapitalisation would
be acceptable under State aid rules.

As regards the third step, the Commission adopted
in February 2009 guidance for the treatment of im-
paired assets in the EU banking sector by outlin-
ing various methods to deal with impaired assets,
notably through asset purchase (including bad bank
scenarios) or asset insurance schemes®.

In conclusion, in recent months the Commission
has tried to react as swiftly as possible to the un-
precedented developments in the financial sector. It
has provided Member States with a framework that
coordinates national measures to combat the crisis
and aims to avoid harmful spill-overs. By means of
the guidance it has given and by its decisions in in-
dividual cases, the Commission has ensured that the
schemes introduced by individual Member States will
not unduly favour the beneficiaries to the detriment
of their competitors or aggravate the liquidity prob-
lems of financial institutions located in other Mem-
ber States. The standards and safeguards on which
the guidance is based are briefly discussed below:

2.2.1 Standards and safeguards for State
guarantees

The Commission Communication of October 2008
develops a number of standards and safeguards for
a variety of measures, which have to be complied
with by governments. The following overview lists
the key standards and safeguards with respect to the
most important measure covered by the communi-
cation, i.e. State guarantees:

* Eligibility for a guarantee scheme. The criteria
for eligibility must be objective and non-discrim-
inatory.

* Types of liabilities covered. As regards guaran-
tees going beyond retail deposits, the selection
of the types of liabilities covered should be target-

() OJ C270,25.10.2008, p. 8.

() OJ C10,15.1.2009, p. 2.

() See http://ec.curopa.cu/competition/state_aid/legisla-
tion/impaired_assets.pdf.
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ed at the source of the difficulties and restricted
to what is necessary to tackle the different aspects
of the crisis.

e Duration of the guarantee scheme. The duration
of any guarantee scheme should be limited to
the absolute minimum, usually set at six months
(with the possibility to ask for renewal).

¢ Appropriate remuneration. A Member State guar-
anteeing bank liabilities should take appropriate
steps to ensure that a significant contribution is
made by the beneficiaties and/or the sector to the
cost of the guarantee and the cost of State inter-
vention if the guarantee has to be drawn upon.

* Behavioural constraints. In order to avoid dis-
tortions of competition certain behavioural con-
straints may be necessary. They may include the
following elements:

- ensuring that the beneficiaries do not engage
in aggressive expansion against competitors
not covered by a State guarantee;

- appropriate enforcement provisions, includ-
ing the sanction of removing the guarantee
protection from a beneficiary in the event
of non-compliance;

- where a guarantee is drawn upon, the ben-
eficiary has to restructure its business.

2.2.2 Standards and safeguards for the
recapitalisation of financial institutions

In relation to recapitalisation measures the Commis-
sion Communication of December 2008 identifies
a set of standards and safeguards. These standards
and safeguards include the following:

* Pricing of recapitalisation. Closeness of pricing
to market prices is the best guarantee to limit
competition distortions.

* Incentives for State capital redemption. Recapi-
talisation measures need to contain appropriate
incentives for State capital to be redeemed when
the market so allows.

e Prevention of undue distortions of competition.
Safeguards may be needed in order to prevent
aggressive commercial expansion financed by
State aid.

* Distinction between fundamentally sound and
distressed banks. A distinction should be made
between fundamentally sound banks whose dif-
ficulties stem only from the current general mar-
ket conditions and distressed banks facing a risk
of insolvency as a result of their particular busi-
ness model or investment strategy.

2.2.3 Principles for the treatment of impaired
assets

With regard to the treatment of impaired assets the
Commission Communication of February 2009 is
based on a number of principles, such as:

* Full transparency and disclosure of impairments,
which has to be done prior to government inter-
vention.

* Coordinated approach to the valuation and iden-
tification of assets eligible for asset relief meas-
ures.

* Adequate burden-sharing of the costs related to
impaired assets between shareholders, creditors
and the State.

* Adequate remuneration for the State, at least
equivalent to the remuneration of State capital.

* Coverage of the losses incurred from the valua-
tion of the assets at real economic value by the
bank benefiting from the scheme.

* Appropriate restructuring, including measures to
remedy competition distortion, following a case-
by-case assessment and taking into account the
total aid received through recapitalisation, guat-
antees or asset relief, with a view to the long-
term viability and normal functioning of the
European banking industry.

3. Merger review in the financial sector

In the context of the financial crisis, rescue mergers
between banks as well as nationalisations of banks
by Member States have given rise to new challenges
for the application of EU merger control, in terms
of jurisdictional, procedural and substantive issues.
The Commission’s analysis has however shown, and
experience has confirmed, that, in any event, these
challenges are an insufficient ground to relax or
temporarily set aside the rules in place on merger
control. On the contrary, the EC Merger Regulation
constitutes an appropriate and sufficiently flexible
tool for merger control enforcement also in times
of crisis. The overall objective is the application of
merger control in a manner that takes into account
the requirements of financial stability for the bank-
ing system whilst preventing the creation of anti-
competitive market structures.

3.1 Nationalisation and related
jurisdictional issues

From a jurisdictional perspective, nationalisations of
financial institutions by Member States are a new de-
velopment. As such, the Commission treats nation-
alisations in a similar way to acquisitions of com-
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panies by private parties. This follows directly from
Article 295 of the EC Treaty, which provides that
the rules in Member States governing the system of
property ownership must in no way be prejudiced
by the EC Treaty.

It has to be emphasised, however, that the design or
implementation of a nationalisation measure must
respect all Treaty obligations, including those relat-
ing to competition.

Similar to acquisitions of control by private entities,
acquisitions by public entities may therefore also be
subject to mandatory notification to the Commis-
sion under the Merger Regulation. Whether an ob-
ligation to notify exists will in practice depend on
the factual circumstances of the case at issue. The
general rule is that no prior notification is required
as long as the financial institutions are held by the
State after the operation as economic units with in-
dependent decision-making power.

In particular for cases where Member States hold
controlling interests in more than one financial insti-
tution, it has to be ascertained, in order to rule out
an obligation to notify, that there is no room for co-
ordination between different State-controlled banks.
Finally, the acquired banks must be in a position to
formulate their business strategy and carry out their
day-to-day business on an autonomous basis. Na-
tionalisations which fulfil the above criteria should
not constitute notifiable transactions.

3.2 Procedural issues

One of the specific challenges the Commission faces
in its review of mergers in times of crisis is of a pro-
cedural character. Timing of the review process and
the possibilities to consummate a merger are nor-
mally of the essence for the merging parties and may
be an even more pressing issue in rescue mergers.

The review periods provided for by the Merger
Regulation are short and follow a well-defined time
frame, the purpose being to ensure that the Com-
mission has sufficient time for a thorough examina-
tion of the concentration while still allowing for a
swift and foreseeable review process for the parties.

As a rule, the Merger Regulation provides for a
standstill obligation pending the Commission’s re-
view, i.e. transactions notifiable under the EC Merg-
er Regulation cannot be implemented before being
cleared by the Commission. However, rescue merg-
ers may require rapid and flexible reaction by the
Commission in order to enable at least partly the im-
mediate implementation of transactions. If required
by the financial situation of the parties involved, the
Commission can accommodate the necessity to im-
plement immediately by granting derogations from
the standstill obligation, taking into account the ef-

fects of such a measure on the parties directly in-
volved in the transaction and on third parties and
the possible effects on the market as such.

3.3 Substantive issues: the failing firm
defence

As a practical matter, there has hitherto been no case
brought before the Commission where the merging
parties have raised a failing firm defence as a result
of the financial crisis, be it in the financial sector or
in the sectors of the “real economy”. This is largely
due to the fact that, with few exceptions, Member
States have not as of yet “allowed” banks to fail and
have been in a position to take various policy meas-
ures to this end including full nationalisation, recapi-
talisations and various types of guarantees.

Nevertheless, it cannot be ruled out at this stage
that a failing firm scenario could arise should such
measures not be sufficient or not have the intended
effects with regard to any particular market or firm.
In this respect, when assessing the competition im-
pact of a merger, the Merger Regulation allows the
Commission to take into account rapidly evolving
market conditions and, where applicable, the failing
firm defence.

In order for a failing firm defence to be accepted,
three cumulative criteria are especially relevant as set
out by the Commission’s horizontal merger guide-
lines: (i) the allegedly failing firm would, in the near
future, be forced out of the market because of fi-
nancial difficulties if not taken over by another un-
dertaking; (i) there is no less anti-competitive alter-
native purchase than the notified merger; and (iii) in
the absence of a merger, the assets of the failing
firm would inevitably exit the market.

It must be noted that even if it cannot be shown
that each of the three indicative criteria are met, an
analysis of what would be the development of the
market absent the merger could still lead to the con-
clusion that lessening of competition in the market
is not an effect of the merger. The Commission will
thus undertake a thorough prospective analysis of
the market conditions and compare scenarios, with
and without the proposed transaction and, where
necessaty, take into account remedies.

4. Conclusion

As set out in this paper the Commission’s compe-
tition policy has been adequately equipped to deal
with the challenges of the crisis in the financial sec-
tor. The fundamental principles of State aid and
merger policy have provided a sound basis for deal-
ing with the problems that the markets have been
facing in these times of turmoil. In the field of State
aid the Commission’s policy has been focussed on
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maintaining a level playing field and fighting “beggar
thy neighbour” policies. It has done so on the basis
of its existing set of rules on rescue and restructur-
ing aid as recently supplemented by specific rules
on State guarantees, recapitalisation schemes for fi-
nancial institutions and the treatment of impaired
assets. With regard to mergers there has been no
case for setting aside existing policy either. The rules
in place allow for an appropriate response to a wide
range of issues.
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Competition and the financial markets:

Financial sector conditions and competition policy (})

Stan Maes and Kamil Kiljanski

The specificity of financial markets

Financial instruments that are traded on financial
markets differ from ordinary goods and services in
a number of dimensions. They represent claims on
uncertain future streams of income, whereas goods
provide either zustant services or future but relatively
certain streams of services (in the case of durable
goods). The prices of financial instruments are of-
ten more volatile, due to their sensitivity to changes
in the expectations of the uncertain income stream.
The role played by expectations in the pricing of
claims on future streams of income also makes fi-
nancial markets more prone to the development of
bubbles. Financial market bubbles may arise when
market expectations — the anticipation that a future
stream of income will increase — lead to an imme-
diate increase in the price of the asset, which may
reinforce market expectations that the underlying
stream of income will further increase in value.

Notwithstanding the above, the specificities of fi-
nancial markets from a public policy perspective
arise to a large extent from the special characteristics
of financial intermediaries and in particular banks. So
how do banks differ from other companies?

Instability of banks

First, banks differ from ordinary firms because their
role in the transformation of maturity exposes them
to relatively high risks of #iguidity. Banks pool and
transform short-term funds into long-term invest-
ments. Liquidity risks materialise when a sudden
surge in withdrawals precipitates a forced liquidation
of assets at substantial discounts. As a result banks
may be unable to meet all withdrawals and become
insolvent. However, the anticipation that some cred-
itors will withdraw funds will give others the incen-
tive to withdraw themselves in order to avoid being
exposed to an insolvent debtor. This in turn vali-
dates the expectation that withdrawals will occur. In
other words, banks are subject to runs on deposits
associated with self-fulfilling expectations that with-

(") 'This is a shortened version of the European Commission
note to the OECD round table Principles — Financial Sec-
tor Conditions and Competition Policy. The full version of this
contribution — by Stan Maes from the Chief Economist
Team — may be found at http://ec.curopa.cu/competition/
international/multilateral/2009_feb_roundtablel.pdf

drawals will take place. () The occurrence of runs
can be thought of as a market (coordination) failure
which can be addressed by government intervention
in the form of liquidity assistance by central banks
and deposit insurance protection. However, deposit
insurance leads to a problem of moral hazatd, as the
owners and managers of banks do not bear the full
consequences of unfavourable realisations of their
investments and are thus induced to take excessive
risks. The incentive of depositors and creditors to
monitor the banks is also reduced.

Second, banks differ from ordinary firms in terms
of their risk exposure. Their main activity on the as-
sets side involves the purchase of claims on un-
certain future cash flows, and they finance these
purchases through a limited amount of equity sup-
plemented by funds provided by creditors. Given
their relatively high leverage and creditor disper-
sion (which leads to imperfect market monitoring),
the usual problem of moral hazard stemming from
limited liability plays a particulatly important role in
banking, In other words, the management and the
shareholders of banks may have an incentive to take
on excessive risk on the asset side or at least remain
silent about the riskiness of the pursued strategy.

Third, banks differ from ordinary firms by the ex-
tent to which they can quickly expand (and contract)
their balance sheet and hence the volume of their
business. Expansion which merely involves entering
into new financial contracts (on both assets and li-
ability sides) does not require extensive investments
and lead times. Expansion which involves the ac-
cumulation of relationship capital on the asset and
deposit side might take longer. In any event, bank-
ing activities are more divisible than others. Even
when it involves relationship capital, it is embodied
in employees and this capital is thus easily identifi-
able and spun off.

External effects and amplifying
dynamics

As a result of these features, markets in which banks
operate are subject to significant systemic risks of
instability. This is due to the negative externalities that
a bank failure (or the anticipation of it) generates on
its competitors. While the failure of a company nor-

() Note that banks are not vulnerable to runs because of
excessive competition. A run can even take place on a
monopolist bank.
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mally tends to favour its competitors and potentially
even strengthens the economy as a whole by remov-
ing an inefficient player, a bank failure may weaken
its competitors and negatively affects the financial
markets in which they interact.

The negative externalities of a bank failure (or the
anticipation of it) arise through various channels.
First, as banks have extensive exposures to one an-
other, losses of one bank will be borne by other
banks (in case of failure or through a reduction
in the value of their debt). The position of these
banks may in turn be weakened and entail losses for
their own creditor banks. Losses can spread directly
through interbank exposures or indirectly through
guarantees, credit lines, or insurance against credit
risks (credit default swaps or CDS) that are being
drawn and called. Second, pure informational con-
tagion can arise such that the failure of one bank
leads to an adjustment in the expectations regarding
the viability of other banks perceived to be “similar”
(even in a simplistic sense).

The development of negative externalities across
banks is also subject to amplifying dynamics. What
can initially appear to be exogenous risk triggers
some reaction among banks which generates endog-
enous risk. To illustrate, following the realisation of
losses on its assets, a bank may attempt to reduce its
leverage (and indeed will often be compelled to do
so by capital regulation). It will thus sell securities,
which might trigger a fall in price of these securi-
ties, thereby inflicting a new round of losses on the
securities portfolios of other banks, which gener-
ates the need to deleverage further. Alternatively, the
bank can reduce its leverage by restricting its credit
to the real economy, which increases the probability
of default of all other borrowers in the economy,
again inflicting a new round of losses on their credit
portfolio and a similar downward spiral.

The need for ex ante and ex post
regulation

Overall, the social costs of a bank failure (or the
anticipation of it) exceed the private costs by far.
This underlies the need for government intervention
both ex ante and ex post (in times of crisis). There
is extensive ex ante financial regulation (capital ad-
equacy regulation, licensing requirements, deposit
insurance, bank supervision, etc.) as well as ex post
intervention and it is in the latter that competition
enforcement has an important role to play.

It is beyond the scope of this article to comment
extensively on the origin of the current financial cri-
sis and the design of ex ante regulation. It would
appear, however, that inadequate policies have con-
tributed to the current crisis and its magnitude, giv-
en that the aggregate exposure to subprime loans

which has triggered the crisis is relatively small com-
pared to the pervasive repercussions it has triggered.
In light of the heavy regulation that applies to banks
and their role in the monetary system, the main
causes of the crisis indeed seem to be monetary pol-
icy (which, with the benefit of hindsight, was far too
lax, leading to the creation of major asset price bub-
bles), flaws in the regulatory design (that have set
the wrong incentives and allowed loopholes to be
exploited), and inadequate supervision (allowing the
shadow banking sector to grow out of control and
excess confidence that a securitised market-based
financial sector would be more resilient to shocks
than a bank-based financial sector).

Competition policy in the financial
sector

In principle, the degree of competition might af-
fect the probability that a financial crisis develops
through two channels. First, competition affects the
value of bank franchises. Faced with difficulties,
banks might, in the presence of imperfect moni-
toring by the regulators and the markets, face the
choice of either strengthening their capital base or
further enhancing risk taking, hoping that positive
outcomes will materialise (this is commonly referred
to as “gambling for resurrection”). The relative at-
tractiveness of these options depends on the regula-
tory framework and the scope for moral hazard (i.e.
the extent to which shareholders and managers will
lose in the event of failure) but also on the value
of bank franchises (which would be lost in case of
failures). The value of the bank franchise can be
seen as the present value of the rents that can ac-
crue from pursuing banking activities and is partly
determined by competition. Intensive rivalry might
reduce the number of bank franchises and increase
the likelihood that, faced with a shock, banks will
choose to gamble for resurrection. Serious doubts
can be cast on the relevance of this effect in the
context of the current crisis as the return on equity
in banking was high in the years preceding the crisis,
both in absolute terms and on a risk-adjusted basis.
And indeed, to the best of our knowledge, neither
banks nor regulators have suggested that rents in
banking were insufficient in the context of the pub-
lic policy debate surrounding the financial crisis.

Second, when faced with insufficient prudential
regulation, competition between banks may put
pressure on prudent banks even if they do not face
immediate difficulties. If some of their competitors
take excessive risks to generate high current profits,
prudent banks may be tempted to gamble in order
to maintain their ability to attract funds. But also for
this second potential impact of competition on risk-
taking, competition policy is the wrong instrument.
First, even very lax competition policy (e.g. inactive
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merger control) is unlikely to eradicate the prob-
lem due to the existence of residual competition in
global markets. Second, inactive competition policy
would bring about unwanted side-effects. Besides
the usual monopoly distortions, this policy would
also create a banking landscape where “too big to
fail” is the norm, thereby exacerbating the prob-
lem rather than addressing it. Therefore, if there is
recognition that prudential regulation is not strict
enough to prevent excessive risk-taking, the logical
policy consequence is not to use competition policy
to remedy this, but to adapt prudential regulation
itself. This allows the root of the problem to be ad-
dressed without being exposed to the detrimental
side-effects of indirect regulation via competition
authorities. In short, while situations are conceivable
where competition may increase risk-taking among
banks, lax competition policy would more likely exacer-
bate than solve the problem.

The role of State aid control on the ex
post regulatory response

As indicated eatlier, competition policy and enforce-
ment have an important role to play in the ex post
regulatory response. The public policy challenge in
response to the development of a financial crisis is
to maintain financial stability while preserving in-
centives for appropriate risk taking and competition
in the future.

EU State aid control is particularly relevant when
distortions of competition arise across Member
States. Its main objective is thus to establish rules al-
lowing States to intervene in the presence of market
failures while avoiding distortions of competition by
maintaining the level playing field for undertakings
operating in the EU. EU State aid control is thus
characterised by a high degree of transparency, sup-
porting the establishment of a level playing field in
the common market.

The main issue of incentives arises in terms of mor-
al hazard for the recipient of support. The rescue of
banks (or more generally support for banks in dif-
ficulty) might have the effect of protecting the pro-
viders of funds (owners and creditors) and the bank
managers from the consequences of past (excessive)
risk taking. The rescue measures might strengthen
the expectation that insurance will be provided in
future cases of distress and create renewed incen-
tives for excessive risk taking. Measures aimed at
financial stability should thus be designed so as to
mitigate problems of moral hazard. The rescue (or
support given to banks in difficulty) also affects
competitors directly and distorts their own incen-
tives to compete. If banks that have not indulged in
excessive risk taking observe that their competitors

are bailed out, incentives for appropriate risk taking
will be further impaired.

Distortions of competition associated with moral
hazard and the consequences of rescues for com-
petitors can be addressed by mandatory financial
and corporate restructuring of banks. Financial re-
structuring in particular can ensure that incumbent
owners, creditors and managers are not subsidised
(given their institutional responsibility for the deci-
sions leading to distress). State aid control has an
important role to play in this respect.

One of the root causes of the current turmoil is
indeed moral hazard: numerous financial institu-
tions (Fls) have become too big to fail (TBTF) or
too interconnected to fail (TITF). This of course
means that banks have a strong incentive to become
TBTF/TITE, as they will benefit from an implicit
free insolvency insurance. Banks do not only want
to become big, but they can and do effectively ex-
pand (and shrink) their balance sheets much more
casily than ordinary firms, because their assets and
liabilities are mostly intangible and because their
regulatory leverage limitations are imposed based on
the amount of risk-weighted assets (implying that
additional individually risk-free assets can be piled
on without constraining the bank).

Many FIs are TBTF and therefore require pub-
lic support in the current crisis, as the social costs
of failure would greatly exceed the private costs
to shareholders and creditors. While accepting the
need for intervention, it is important to ensure that
flawed business models are not rewarded for their
failure and that expectations that financial institu-
tions are TBTF, and will therefore be bailed out, are
not reinforced.

This can be achieved through the design of the
mandatory restructuring plans that banks that are
not fundamentally sound have to elaborate. Restruc-
turing plans are part of the obligations imposed on
FIs that are not fundamentally sound for receiving
public support. Three central pillars of these plans
are the private contribution to the coverage of the
restructuring costs (aid kept to the minimum), com-
pensatory measures, and long-term viability. The
first requirement ensures that the restructuring costs
are borne by the owners, creditors, and managers of
the entity receiving support, to the extent possible.
The second is aimed at reducing the competition
distortion. The third pillar seeks to ensure that state
intervention has a lasting positive effect on the aided
firm and the sector in which it operates. Return to
viability should also ensure that the firm will not re-
quire additional State support in the future. It should
be stressed that orderly liquidation may eventually
constitute a realistic alternative to restructuring,
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By contrast, fundamentally sound banks that become
distressed through contagion (i.e. through the devel-
opment of systemic effects) in principle do not re-
quire mandatory financial and corporate restructuring,
given the absence of a clear moral hazard problem.

The implementation of financial and corporate re-
structuring may have to be tailored to the specifici-
ties of the financial industry. For non-financial firms,
competitors are normally hurt by the rescue, as they
would otherwise have faced less competition. Com-
pensatory measures involving asset disposals and/or
capacity reductions can then reduce the extent of the
distortion of competition imposed on competitors.
For Fls, the rescue might actually benefit competitors
because of systemic linkages. Indeed, the experience
of Lehman Brothers has shown that the uncontrolled
disappearance of players with a flawed business mod-
el may effectively hurt the remaining banks. The im-
portance of inter-bank lending means that banks are
each others’ creditors and the failure of one bank will
therefore hurt other banks as creditors. The disor-
derly unwinding of a systemically relevant bank may
also affect the pricing of some assets that have to be
sold abruptly, and with consequential high losses, po-
tentially also depressing market prices. Finally, a bank
failure may hurt investors’ and depositors’ trust in the
financial system, which is paramount to the efficiency
of financial markets. For that reason, bank rescue
may need to be authorised very swiftly to avoid seri-
ous disturbance in the economy.

However, as in other sectors, the need to contain
moral hazard and to preserve effective competition re-
quires that rescued banks provide restructuring plans
in order to: (i) restore long-term viability, (if) limit
State aid to the minimum necessary and (iif) introduce
compensatory measures limiting the distortion result-
ing from failing banks being still in business and tak-
ing away market shares from sound competitors. In
the case of fundamentally sound banks, there may be
less of a need to consider compensating measures.
The fact that banks may remain TBTF is still a source
a concern. In this respect, there are complementari-
ties between competition enforcement and regulation
(for instance, capital requirements proportional to the
systemic incidence of individual banks) that should
be exploited.

The (non-)alternative of relaxing merger
control

Relaxing merger control might be considered as an
alternative to state aid support for banks in distress.
There are at least four reasons that discredit this
idea.

First, it may not work. Whereas State aid provides
immediate support, monopoly rents might take time
to materialise. Net benefits for the merged entity are

also uncertain. If cost for the consumers can be an-
ticipated, past experience clearly indicates that the
merger of two distressed institutions does not cre-
ate a sound efficient one. In addition, empirical stud-
ies of banking indicate that minimum efficient size
is reached quickly. Given the size of most Fls, and
in particular the distressed ones, merger would not
deliver the gains derived from economies of scale, as
the latter have been exhausted. One should be equally
sceptical about the potential benefit from exhausting
economies of scope. The current turmoil is partly
due to the fact that Chinese walls to keep distinct ac-
tivities clearly separate have shown to be ineffective,
leading to lack of transparency, agency problems, and
conflicts of interests. Thus, in appraising mergers, it
should be borne in mind that Chinese walls are ei-
ther ineffective, ot, if they can be effective, then there
is no room for scope economies. A merger cannot
therefore be defended by a combination of Chinese
walls (for prudential purposes) and efficiency claims
based on economies of scope.

Second, the duration of the stream of monopoly
rents that would accrue from allowing an anti-com-
petitive merger is potentially unlimited. By contrast,
State support can be designed to be temporary and
non-recurrent (with the limits of governments’ abil-
ity to commit). It can also be tailored to the specific
problems of the bank in distress. Third, lax merger
control would plough the seeds for future systemic
crises by contributing to the creation of Fls that are
TBTT or TITE.

Finally, while State aid can be made contingent on fi-
nancial and corporate restructuring, lax merger con-
trol is a licence to extract monopoly rents without
condition. Rewarding mismanagement by the right to
exercise market power would compound problems of
moral hazard.

State aid and crisis resolution

The banking crisis in Europe is without historical
precedent. Obviously links can and are being made
to the 1933 Great Depression and the 1997-1998 cri-
sis in Japan, but what really sets Europe apart from
these episodes is that Europe’s response is driven by
national initiatives without a unique pan-European
supervisory, regulatory, and legal framework. As a re-
sult of this and as a result of the differences in fiscal
capabilities across Member States, the crisis manage-
ment and crisis resolution mechanisms that are being
implemented differ to a certain extent, opening the
door to competition distortions and unlevel playing
fields.

A particular source of concern is the lack of a pan-
European special resolution regime for banks that
would allow prompt corrective action by the super-
visor before technical insolvency was reached. Such
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a regime would allow the bank to stay in business
during the restructuring phase, and would allow a
swift and orderly liquidation if the bank is no longer
viable. In the absence of such a supra-national re-
gime, EU State aid policy, and more particularly the
Commission’s rescue and restructuring guidelines and
procedures, have provided and should continue to
provide a robust and flexible framework enabling the
EU and its Member States to take effective measures
to combat the crisis in the financial markets and in
the real economy, while at the same time minimising
the distortive effects on competition and on the level
playing field.
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Implementing an effects-based approach to Article 82

Luc Peeperkorn and Katja Viertio

Introduction

On 3 December 2008, the Commission issued
Guidance on its enforcement priorities in applying
Article 82 to abusive exclusionary conduct by domi-
nant undertakings. () In so doing, the Commission
formally endorsed an effects-based approach to ex-
clusionary conduct by dominant undertakings.

The Guidance outlines the analytical framework that
the Commission applies in determining whether to
intervene against exclusionary conduct under Article
82 as a matter of priority. This will be the case if
the conduct of a dominant undertaking is likely to
restrict competition in such a way as to have harm-
ful effects on consumers, whether in the short or
the longer term.

The Guidance is not a statement of law. It is nonethe-
less an attempt to place existing case law in a coher-
ent analytical framework. While case law can also be
interpreted as allowing a more form-based approach,
the assessment of exclusionary conduct under Arti-
cle 82 in the way described in the Guidance ensures
that the Commission intervenes where it most mat-
ters, that is, where consumer welfare is at stake.

Three main principles underpin the effects-based ap-
proach formulated in the Guidance. First, dominant
companies too should be free to compete fiercely on
the market as long as this competition is ultimately
for the benefit of consumers. Such competition on
the merits () may well mean that competitors who
deliver less to consumers have to leave the market.

Secondly, the Commission must assess the likely ef-
fects of the conduct of the dominant undertaking,
which requires sound economic analysis and cogent
and convincing evidence. The Guidance assists in
this task by providing a general analytical frame-
work for the most common types of exclusionary
conduct which makes it possible to identify the cit-

(") 'The text can be found at: http://ec.curopa.cu/competition/
antitrust/art82/index.html

() Competition on the merits is a concept that has often been
described in terms of proportionality of the dominant un-
dertaking’s conduct. Such an approach does not provide a
clear standard for the assessment of conduct, whereas an
approach that looks into the effect of the dominant un-
dertaking’s conduct on competition and thereby consum-
ers allows an objective meaning to be given to the term
competition on the merits. Competition on the merits is
competition that increases consumer welfare.

cumstances in which the conduct is likely to restrict
competition in such a way as to harm consumers.

Thirdly, although Article 82 does not expressly pro-
vide for the possibility of exempting exclusionary
conduct because of efficiencies, it would be difficult
to apply an effects-based approach and effectively
protect consumers without carefully examining any
efficiency defences put forward by dominant under-
takings. The Guidance recognises the possibility of
the existence of such efficiencies and explains how
they will be taken into account in the assessment.

These principles crystallise in the expression “anti-
competitive foreclosure”. According to the Guid-
ance, there is anticompetitive foreclosure where ef-
fective access of actual or potential competitors to
supplies or markets is hampered or eliminated as a
result of the conduct of the dominant undertaking
whereby the dominant undertaking is likely to be in
a position to profitably increase prices to the detri-
ment of consumers. The notion of “increasing pric-
es” is shorthand for the various ways in which the
dominant undertaking can influence the parameters
of competition — such as prices, output, innova-
tion, the variety and quality of goods and services
— to the detriment of consumers.

Anticompetitive foreclosure is foreclosure that re-
sults in consumer harm, and is the overarching test
to be used in assessing whether the Commission
should intervene against exclusionary conduct by
dominant undertakings.

Brief summary of the content of the
Guidance — general approach

Assessment of dominance

The Guidance confirms the Commission’s recent
practice of not relying only or primarily on mar-
ket shares when assessing dominance, but rather
of making a comprehensive analysis of whether or
not the allegedly dominant firm is constrained by
existing competitors and their output, by expansion
or entry of competitors and/or by countervailing
buying power. As regards market shares, the Guid-
ance does not refer to the ~44zo case law that market
shares in excess of 50% can be considered a strong
indication of dominance; rather, based on the Com-
mission’s experience in handling cases, the Guid-
ance states that dominance is not likely if the market
share of the firm is below 40%.
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Anticompetitive foreclosure

The Guidance sets out a two-step approach to as-
sessing allegedly abusive exclusionary conduct by
dominant undertakings: the first step entails deter-
mining whether the allegedly abusive conduct is likely
to restrict competition and thereby harm consumers,
while the second step consists in analysing whether
any efficiency defences by the dominant undertaking
are such as to outweigh the identified negative effects
of the conduct.

Assessing the likely effects of the conduct of the
dominant undertaking is not an easy task. It entails
comparing the current or likely future situation in the
relevant market with an appropriate counterfactual.
This requires a comprehensive analysis of a number
of factors described in paragraph 20 of the Guidance
(the so-called “paragraph 20 factors”), such as the
conditions on the relevant market (for example the
existence of economies of scale and/or scope), the
duration of the conduct of the dominant undertaking
and the part of the market affected by it, any direct
evidence of an exclusionary strategy or of actual fore-
closure, and also the situation of the dominant under-
taking’s competitors, customers and input suppliers.

In the case of pricing conduct — such as rebates and
predatory pricing — the Guidance provides that the
Commission will in addition investigate whether the
pricing conduct is capable of foreclosing (hypotheti-
cal) competitors that are as efficient as the dominant
undertaking (“equally efficient competitor test”). The
Guidance establishes a soft safe harbour for where
the prices of the dominant undertaking cover its
long-run average incremental costs (LRAIC). If the
dominant undertaking’s prices do not cover its costs,
the Commission will still look at the above-men-
tioned “paragraph 20 factors” before determining
whether there is likely anticompetitive foreclosure.

Notwithstanding the “equally efficient competitor
test” the Commission may intervene against con-
duct that can exclude only less efficient rivals in cet-
tain particular circumstances, namely where restric-
tion of less efficient competitors is likely to result
in consumer harm, in particular in the longer term.
Such situations may arise, for example, if the domi-
nant undertaking is super-dominant (for example
owing to economies of scale and scope and network
effects) and there is reason to preserve the very low
level of competition still remaining on the market
and prevent complete monopolisation.

Objective necessity and efficiency
defences
Where the Commission has found that the conduct

of the dominant undertaking is likely to restrict
competition and result in harm to consumers, the

dominant undertaking can seck to rebut this finding
by presenting evidence that its conduct is objectively
necessary or justified by efficiencies which are such
as to outweigh the negative effects identified by the
Commission. The Guidance recognises the possibil-
ity of the existence of such an objective necessity
only in rather limited circumstances, while it recog-
nises the possibility of an efficiency defence in more
general terms and mentions a series of possible ex-
amples of efficiencies. ()

The criteria that the Commission will use in assess-
ing efficiencies mirror those that it applies under
Article 81. The efficiencies must be the result of the
conduct in question. The conduct must be indispen-
sable for achieving the efficiencies, i.e. there must
not be a less anticompetitive way of achieving the
efficiencies. The conduct must not eliminate effec-
tive competition by removing all or most sources of
actual or potential competition. Last, but not least,
the likely efficiencies must outweigh any likely nega-
tive effects on competition and consumers that the
Commission has established.

Brief summary of the content of the
Guidance — specific types of conduct

The Guidance applies the above-mentioned gen-
eral framework to those types of conduct that are
the most common in the Commission’s experience.
These conduct-specific sections cover exclusive
dealing, tying and multi-product rebates, predatory
pricing and refusal to supply. Each section describes
factors, arguments and efficiencies which are spe-
cific to that conduct and will be integrated in the
general framework of assessment.

Exclusive dealing

The section of the Guidance on exclusive dealing
covers both exclusive purchasing and conditional
rebates. For both, the Commission will investigate
whether the customers of the dominant undertak-
ing are able or willing to switch their entire demand
to alternative suppliers. If they are, i.e. if the domi-
nant undertaking’s competitors are able to compete
for the full demand from customers, exclusive put-
chasing and conditional rebates by the dominant
undertaking are unlikely to raise competition con-
cerns, unless the duration of the exclusive purchas-
ing obligation or rebate scheme hinders entry or
expansion by competitors. The situation is different
if the dominant undertaking is an unavoidable trad-

() However, in the Commission’s assessment, it is unlikely
that predatory conduct will create efficiencies. Also, as the
overall test is a consumer harm test, any argument pre-
sented by the dominant undertaking that its conduct is
only aimed at meeting competition (“meeting competition
defence”) is irrelevant.
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ing partner for at least part of the demand in the
relevant market. This may be the case if its brand is
a “must stock” item or because its competitors are
capacity constrained. In such a situation, exclusive
dealing, even if of short duration, is more likely to
lead to anticompetitive foreclosure.

An individual customer may have an interest in en-
tering into an exclusive purchasing obligation where
the dominant undertaking rewards him or her for
the exclusivity. However, the compensation given to
an individual customer for the loss of competition
does not make up for the fact that the cumulative ef-
fect of the exclusive purchasing obligations entered
into by many customers may be such as to prevent
the entry and expansion of competing undertakings
and thereby to restrict competition so that consum-
ers are harmed overall.

For conditional rebates, the Commission will inves-
tigate whether equally efficient competitors are able
to compete with the rebate scheme of the dominant
undertaking. This requires establishing the part of
the sales that is affected by the rebate (the so-called
“relevant range”). Whereas for incremental rebates
the relevant range comprises all the sales above the
threshold, for retroactive rebates the Commission
will have to estimate how much of the demand of
the dominant undertaking’s customers can real-
istically be switched to competitors. The rebate is
then deducted from the price paid for the relevant
range. This gives the effective price, and the equally
efficient competitor test entails checking how this
effective price compares with the relevant cost
benchmark. If the effective price is below average
avoidable costs (AAC), then the rebate is capable of
foreclosing equally efficient competitors. The op-
posite holds true where the effective price is above
LRAIC. If the price is between AAC and LRAIC,
the Commission will have a closer look at whether
and to what extent competitors can resort to any
counterstrategies. Even if the rebate does not in-
volve a sacrifice (indicated by pricing below AAC)
on the part of the dominant undertaking, it may still
restrict competition in such a way as to harm con-
sumers.

Tying and multiproduct rebates

This section of the Guidance deals with situations
where the dominant undertaking ties or bundles two
or more distinct products in order to prevent cus-
tomers from switching to competitors and thereby
foreclose competition. The foreclosure will in the
first place affect the tied market, but may ultimately
also affect the tying market. The Guidance provides
that the Commission will intervene where the un-
dertaking is dominant in the tying market, the prod-
ucts concerned are distinct, and the conduct leads to

anticompetitive foreclosure on either the tied or the
tying market or both.

As with single-product rebates, the Commission will
investigate whether equally efficient competitors
are able to compete with the multi-product rebate
of the dominant undertaking. Here the “relevant
range” consists of the sales of the bundled prod-
uct. The equally efficient competitor test is applied
by checking whether the incremental price that the
customer pays for a particular product in the bundle
(the tied product) is above or below the incremental
cost (LRAIC) of producing that product. However,
if competitors can also compete with bundles, the
Commission will investigate whether the price of
the bundle of the dominant undertaking as a whole
is predatory.

Predatory pricing

According to the Guidance, the dominant undertak-
ing engages in predatory pricing where it deliber-
ately incurs losses or foregoes profits in the short
term in order to foreclose competitors and thereby
strengthen or maintain its market power to the det-
riment of consumers. Predation thus differs from
the above-mentioned types of conduct in that it
always involves a sacrifice. Pricing below AAC is a
clear indication of sacrifice. If a dominant undertak-
ing charges a price below AAC for all or part of its
output, it is not covering the costs that could have
been avoided by not producing that output, i.e. it is
incurring a loss that could have been avoided. But
sacrifice may take other forms and pricing above
AAC may in certain circumstances also be indica-
tive of sacrifice if there clearly were more profitable
alternatives available to the firm. For instance, direct
evidence obtained from the dominant undertaking
during an inspection may reveal a predatory strategy,
such as documents containing a detailed plan to sac-
rifice in order to exclude a competitor.

Whatever its form, the Commission will investi-
gate whether the sacrifice incurred by the dominant
undertaking is likely to foreclose competition and
thereby allow the dominant firm to maintain and/
or strengthen its market power. In this context, the
Commission will investigate whether the prices ap-
plied by the dominant undertaking are capable of
foreclosing equally efficient competitors. This en-
tails checking whether the dominant undertaking is
pricing below LRAIC. If this is the case, the Com-
mission will have a look at the “paragraph 20 fac-
tors” to assess whether the conduct of the domi-
nant undertaking is likely to result in anticompetitive
foreclosure.

The Guidance does not require the Commission to
show that after having foreclosed its competitors,
the dominant undertaking increased its prices above
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the level obtained before the conduct, or that the
dominant firm actually recouped its losses. Consum-
er harm may also result if the conduct prevented
or delayed a decline in prices that would likely have
occurred absent the conduct. However, the Com-
mission will investigate whether the dominant un-
dertaking can reasonably expect its market power
after the predatory conduct comes to an end to be
greater than it would have been had the undertaking
not engaged in that conduct, that is to say, whether
the undertaking will be in a position to benefit from
the sacrifice and thereby harm consumers.

Refusal to supply

This section of the Guidance deals with situations
where the dominant undertaking refuses to supply an
input requested by undertakings that compete with it
on a downstream market. It covers both outright re-
fusals to supply and constructive refusals to supply.

If a refusal to supply is considered to infringe Ar-
ticle 82, then the remedy entails imposing an ob-
ligation to supply on the dominant undertaking.
Such an obligation may induce free-riding by the
downstream competitors on the dominant firm’s
investments and may reduce the incentives of the
dominant undertaking and its competitors to invest
and innovate, which would be detrimental for con-
sumers. The Guidance therefore emphasises that the
consequences of imposing an obligation to supply
must be carefully considered.

As it is inherently difficult to balance the incentives
to invest and innovate of the different firms and
the resulting effects on competition and consum-
ers, the Commission applies a stricter standard for
its intervention in case of refusal to supply than for
other types of conduct. The Guidance sets out three
strict cumulative conditions for the Commission to
intervene in such situations. The three conditions
that have to be met are that the refusal (1) must con-
cern an input that is objectively necessary to be able
to compete effectively on the downstream market,
(2) must be likely to lead to the elimination of effec-
tive competition on that market, and (3) must likely
lead to consumer harm. Such harm may arise, for
instance, if the refusal to supply prevents competi-

tors from bringing new products to the market or
stifles innovation.

This stricter standard for intervention and in par-
ticular the first condition — that the input must be
objectively necessary to be able to compete on the
downstream market and that there is thus no actual
or potential substitute or source of supply on which
the competitors could rely — provides a practical
tool for the Commission to balance the incentives to
invest at stake and to establish whether the negative
consequences of the refusal to supply outweigh the
negative consequences of imposing an obligation to
supply. The requirement that the input should be
indispensable eliminates the risk that the obligation
to supply undermines the incentives of the down-
stream competitors to invest in the input market,
while the dominant undertaking can assert possible
negative effects on its own incentives to invest as
part of the efficiency defence.

Conclusion

The Guidance focuses on exclusionary conduct and
not on exploitative conduct: this is because it is bet-
ter to prevent than to cure. If markets are not func-
tioning properly, it makes more sense to prioritise
unilateral conduct which undermines the structure
and functioning of the market itself than to address
the symptoms.

While therefore the Guidance does not cover all cat-
egories of possible abuse, it is fair to say that it is
a major step in the process of introducing a more
economics- and effects-based approach to Europe-
an competition law enforcement. Such an approach
has already been formulated and implemented in the
area of Article 81 and mergers since the late 1990s.
And in recent Article 82 cases, such as Microsoft and
Telefonica, the Commission already applied an effects-
based approach, but what was lacking thus far was a
document that provided guidance to stakeholders, in
particular the business community and competition
law enforcers at national level, on how the Commis-
sion articulates such an effects-based approach to
exclusionary conduct under Article 82. The Guid-
ance fills this void.
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The new State aid temporary framework

Mercedes Campo (%)

1. Introduction: the financial and
economic crisis

The unprecedented crisis in the international financial
markets has created major challenges for the EU.

Since the beginning of the crisis, the Council has
emphasised the necessity of maintaining the appli-
cation of competition rules. The Commission must
ensure a level playing field for European businesses
and prevent Member States engaging in subsidy rac-
es which would be unsustainable and detrimental to
the EU as a whole.

Although public intervention has to be decided at
national level, this needs to be done within a coor-
dinated framework and on the basis of a number
of common Community principles (). Abandon-
ing State aid control would worsen difficulties and
would ultimately be prejudicial to the European
economy. Competition policy is therefore part of
the solution, not part of the problem.

The Commission’s response

The financial crisis first impacted heavily on the EU
banking sector. The Commission reacted very quick-
ly and adopted on 13 October 2008 the Communica-
tion on the application of State aid rules to measures taken in
relation to financial institutions in the context of the current
obal financial crisis (%) as well as a number of decisions
authorising rescue aid to financial institutions.

The importance of maintaining State aid rules was
confirmed again in the Communication adopted by
the Commission on 26 November 2008, A European
Economic Recovery Plan (“the Recovery Plan”). This
document constitutes a global action plan to drive
Burope’s recovery from the current financial crisis.
This plan rests on two pillars:

— a boost to purchasing power that increases
demand and confidence in the economy; and

— immediate actions that will boost long-term
competitiveness, such as investing in a greener
economy through technology.

(") The views expressed in this article are entirely personal
and do not necessarily reflect the official position of the
European Commission.

() Conclusions of the Ecofin Council of 7 October 2008.

() OJ €270, 25.10. 2008, p. 8.

The Recovery Plan already refers to the adoption
by the Commission of temporary guidelines to en-
hance access to finance for business.

Further, on 5 December 2008 the Commission
adopted, as a companion document to the Commu-
nication on the financial sector, a Communication on
the recapitalisation of financial institutions in the current fi-
nancial crisis (*). This document provides guidance on
how Member States can recapitalise banks to ensure
adequate levels of lending to the rest of the econ-
omy and stabilise financial markets whilst avoiding
excessive distortions of competition.

This Communication already takes into account the
effects of the crisis on the real economy, stating that
financially sound banks may need State capital to en-
sure an adequate level of loans to companies. It also
stresses the need for appropriate safeguards to en-
sure that public capital is used to sustain lending to
the real economy and not to finance aggressive com-
mercial conduct to the detriment of competitors.

The Communications on the financial sector are
aimed at reactivating the interbanking system and
normal market functioning as soon as possible, while
ensuring fair competition between Member States
and financial entities. Their objective is, therefore, to
remedy the negative effects of the “financial crisis”.

Despite these initiatives, by the end of 2008, the im-
pact of the crisis in the real economy was becoming
more obvious, feeding into a serious downturn af-
fecting businesses and jobs.

As a consequence and following the announcement
of the Recovery Plan, the Commission adopted on
17 December 2008, in record time, a new Temporary
[framework containing additional State aid measures aimed
at factlitating companies’ access to finance. This Commu-
nication thus focuses on the “economic crisis” and its
effects on the real economy.

The temporary framework states that the Com-
mission may provide further clarifications on its
approach to particular issues. Using this possibil-
ity and on the basis of its application over the last
few months, on 25 February 2009 the Commission
adopted a Communication amending the temporary
framework so as to introduce some technical adjust-

() Commission Communication on the recapitalisation
of financial institutions in the current financial crisis:
limitation of the aid to the minimum necessary and safe-
guards against undue distortions of competition, OJ C 10,
15.1.2009, p. 2.
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ments, in particular as regards aid in the form of
guarantees.

Following the adoption of these changes, a consoli-
dated version of the temporary framework has been
published in the Official Journal (°).

2. The temporary framework:
exceptional times call for exceptional
measures

The new temporary framework is part of a coordi-
nated response to the crisis. The departure point of
the framework was a situation of high risk aversion
on the part of banks. The credit squeeze affected
(and still affects) not only weak companies without
solvency buffers but also healthy companies, which
found themselves facing a sudden shortage of credit
due to the impossibility of obtaining credit, or to
the higher price of credit. Obviously, the situation
was even more difficult for small and medium-sized
companies (SMEs).

Sufficient and affordable access to finance is cleatly
a pre-condition for investment, growth and job cre-
ation by the private sector. In the short term, this
economic context has negative consequences for the
viability of European companies. In the long term,
it can delay investments in sustainable growth and
other objectives of the Lisbon Strategy.

Although Member States already have a wide range
of possibilities to grant State aid for different ob-
jectives (environmental aid, rescue and restructuring
aid, etc.), there was an urgent need for additional
measures targeted to the exceptional difficulties in
obtaining finance.

Member States needed to take direct and quick ac-
tion that could contribute to boosting confidence,
facilitating investment and improving conditions for
future investments. With the new temporary frame-
work, the Commission provided them with the neces-
sary instruments to tackle the market failure brought
about by the markets” higher perception of risk.

By adopting a single framework applicable to all
Member States, the Commission encouraged co-
ordinated action to ensure transparency and a level
playing field for businesses and Member States.

The new measures contained in the temporary
framework needed to have considerable impact on
the market, be well targeted to concrete needs but
be flexible enough to adapt to the specific configu-
ration of each Member State.

In light of the above, the new framework focused
on three objectives: first, to immediately unblock
bank lending, thereby preserving continuity in com-

() O] C83,7.4.2009, p.1.

panies’ access to finance; second, to ensure that lim-
ited amounts of aid reach the recipients in the most
rapid and effective way; and third, to encourage
companies to continue investing in a sustainable fu-
ture, including the development of green products.

This approach is fully in line with the Council re-
quirement that application of the competition rules
be maintained. The Commission did not modify the
existing State aid rules but provided additional pos-
sibilities for granting State aid tailored to exceptional
circumstances.

A very important aspect of the new temporary
framework is its limitation in time. It will be appli-
cable only until 31 December 2010. This is because
the Commission has considered that the current glo-
bal crisis requires extraordinary policy responses but
Jfor a limited period of time. The proposed measures are
strictly linked to the crisis and would not be justified
under different circumstances.

This is why the legal basis that has been used (as
for the banking communications) is Article 87(3)(b)
of the Treaty, a very exceptional legal basis that al-
lows the Commission to declare compatible with the
common market aid “%o remedy a serions disturbance in
the economy of a Member State”.

The potential distortion of competition that these
measutes could create in the common market would
be, in any case, justified by the positive effects that
the initiative will have in the European economy,
which is suffering the worst crisis since the Great
Depression.

3. The new State aid measures
contained in the temporary
framework

The Communication is structured in three parts: a
[first part recaps the existing State aid possibilities that
Member States can already apply. There is a special
reference to the General Block Exemption Regu-
lation (°) (GBER), which allows Member States to
support SMEs at different stages of their develop-
ment with 26 different categories of aid. The meas-
ures covered by the GBER are exempted from the
notification requirement if all the conditions laid
down therein are fulfilled.

The second part develops new openings for Member
States to grant State aid, in particular a new compat-
ible limited amount of aid, aid in the form of guar-
antees, aid in the form of subsidised interest rates
and aid for the production of green products.

() Commission Regulation (EC) No 800/2008 of 6 August
2008 declaring certain categories of aid compatible with
the common market in application of Articles 87 and 88
of the Treaty (General block exemption Regulation).
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Finally, the #bird part includes the temporary adapta-
tion of existing State aid instruments: the Commu-
nity guidelines on State aid to promote risk capital
investments in small and medium-sized enterpris-
es () and the Communication from the Commission
to Member States pursuant to Article 93(1) of the
EC Treaty applying Articles 92 and 93 of the Treaty
to short-term export-credit insurance (%).

The temporary framework:

- applies to all sectors, without making any distinc-
tion (°). The reason is that a horizontal approach
seems mote appropriate as a response to a prob-
lem that affects the entire EU economy. At the
same time, Member States may adapt the new
measures to their specific problems and inte-
grate them into their national recovery plans.

For instance, the automotive industry, one of the
industries most heavily affected by the current
recession, can benefit from all the measures con-
tained in the framework. That said, subsidising
green products is perhaps the most appropriate
measure for this sector since it combines access
to finance with the promotion of long-term
objectives, such as the low carbon economy.
In this context, it needs to be stressed that any
aid granted on the basis of the framework must
tully respect the single market rules to avoid dis-
tortions of competition and fragmentation ('');

- applies to SMEs and large companies. There is,
however, more favourable treatment for SMEs,
which can benefit from higher aid intensities in
line with usual Commission policy.

Definition of firms in difficulty

In order to define a firm in difficulty, the Com-
munication refers to criteria already contained in
other existing guidelines. Nevertheless, these criteria
should be applied retroactively at the date of 1 July
2008. Those firms which were not in difficulty at
1 July 2008, according to these criteria, can benefit
from the new aid measures.

This is reflected in the text, which states that “zhe aid
may be granted to firms that were not in difficulty at that
date (1 July 2008) but entered in difficulty thereafter as a re-
sult of the global financial and economic crisis”. Of course,
“healthy” companies can also qualify for the new
State aid possibilities.

() OJ L 375; 28.12.2000, p. 5.

() OJ C281,17.9.1997, p. 4.

() Apart from the specific provisions governing the compati-
ble limited amount of aid.

(") Communication from the Commission “Responding to the
crisis in the European automotive industry”, 25.2.2009.

However, the Community guidelines on State aid
for rescuing and restructuring firms in difficulty (")
(hereafter the R&R guidelines) — based on Arti-
cle 87(3)(c) of the Treaty — are still the appropri-
ate instrument to be applied to those companies
which face serious financial difficulties that cannot
be solved by temporary access to finance and that
require a restructuring plan. If that is not the case,
the necessary restructuring of the economy will be
delayed, deepening the recession and its long-term
effects.

Concerning the criteria used to define firms in dif-
ficulty, a distinction has been drawn between large
companies and SMEs. For large companies, the
normal conditions stated in the R&R guidelines ap-
ply (3. For SMEs, the conditions are those set out
in the GBER (), which reiterate the “hard core” re-
quirements of the R&R guidelines’ definition of
firms in difficulty.

3.1 Compatible limited amount of aid

This measure allows the granting of €500 000 per
undertaking to cover investments and/or working
capital over a period of two years.

It is crucial to stress that this is not a new de mini-
mis allowance of €500 000 or an increase of the de
minimis threshold. The existing de minimis Regulation
gives Member States the possibility of granting up
to €200 000 (**) to firms during a period of three
fiscal years, without any notification obligation, if a
number of conditions are fulfilled. In contrast, the
new measure constitutes State aid and, accordingly,
needs to be notified and approved by the Commis-
sion.

As for de minimis aid, the fisheries sector and some
agricultural activities are not included in the scope
of application. Further, export aid or aid favouring
domestic products is also excluded.

The objective behind this new aid measure is to
provide financing, in most cases to SMEs, swiftly
and with a minimum of red tape. This would help
to remedy the situation of companies that are es-
pecially vulnerable to a sudden shortage of credit.
SMEs play a key role in safeguarding employment.
Therefore, everything must be done to ensure that
viable businesses continue.

The impact on competition of this aid measure will
be restricted given the limited amount of aid in-
volved. In any event, the amount will not be enough

(") OJ C 244, 1.10.2004, p. 2.

("3 Point 2(1) of the Community guidelines on State aid for
rescuing and restructuring firms in difficulty.

(") Article 1(7) of the General Block Exemption Regulation.

(**) €100 000 for the road transport sector.
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for large companies in difficulty, which will need ad-
ditional financing and a restructuring plan.

Other safeguards are contained in this measure: the
aid can only be granted in the form of schemes and
is subject to strict cumulation rules (if the new aid is
combined with de minimis a limit of €500 000 for the
period 2008-2010 applies).

3.2 Aid in the form of guarantees

The temporary framework is intended to facilitate
access to loans by reducing the annual premium
to be paid for guarantees granted until the end of
2010. It provides for a reduction of 25% for SMEs
and 15% for large companies to be applied for a
maximum of 2 years following the grant of the
guarantee.

This measure also contains some requirements to
limit its impact on competition. First, the maximum
loan related to the guarantee cannot exceed the total
annual wage bill of the beneficiary for 2008. Second,
the guarantee can only cover up to 90% of the loan,
which means that a risk analysis for the remaining
10% has to be carried out by the entity giving the
guarantee.

The initial text of the temporary framework allowed
Member States to apply a reduction of the annual
premium to be paid in accordance with the safe-
harbour provisions contained in the Commission
Notice on Guarantees ().

Normally, these safe-harbour provisions constitute
the minimum annual premium which can be ap-
plied in the case of SMEs, as a simpler evaluation
of whether or not a loan guarantee involves aid. The
safe-harbour premiums do not distinguish between
different levels of collateralisation because their aim
is to serve as a simple way for Member States to
grant guarantees to SMEs, without having to collect
market data and without having to find a compara-
ble market rate.

The temporary framework extends the use of the
safe harbours as benchmarks to large companies.
For this reason, it was necessaty to take into account
different levels of collateralisation (in particular for
low rating categories) when calculating the permis-
sible guarantee premiums under the framework. The
basis for such calculations is the interest rate top-up
as set out in the Commission Communication on
the revision of the method for setting the reference
and discount rates ('), from which 20 basis points
are deducted.

The introduction of the collaterals within the safe-

harbour premium gives, as a result, a new grid which

(% O] C 155,20.6.2008, p. 10.
(% OJ C 14, 19.1.2008, p. 6.

will be used for the calculation of subsidised guar-
antees and has been attached to the Communication
as an Annex.

Furthermore, the modifications to the temporary
framework clarified that in addition to the two-year
reduction of the annual premium, Member States
may apply the new safe-harbour premiums set out
in the Annex for 8 more years without reduction.

3.3 Subsidised loans

Apart from guarantees, another way to promote the
granting of loans is to reduce the applicable interest
rate.

In order to achieve this objective, Member States
are allowed to use a methodology for the calculation
of reference rates different to the one contained in
the Commission Communication on the revision of
the method for setting the reference and discount
rates (') (based on the one-year IBOR).

Under the temporary framework, Member States
can apply pre-crisis spreads between overnight rates
and commercial rates at the time of granting loans
for contracts concluded before 31 December 2010.

For the time being, this new calculation method
results in a more favourable interest rate than the
application of the Commission Reference Rate
Communication, constituting an incentive for com-
panies. The aid element of the measure, the differ-
ence between both interest rates, will be considered
compatible under Article 87(3)(b) for interest-rate
reductions applied until 31 December 2012.

New methodology

The subsidised interest rate should be at least equal to
the central bank overnight rate plus a preminm equal to
the difference between the average one-year interbank rate
and the average of the central bank overnight rate over the
period from 1 Jannary 2007 to 30 June 2008, plus the
credit risk premium corresponding to the risk profile of the
recipient, as stipulated by the Commiission Communication
on the revision of the method for setting the reference and
disconnt rates.

3.4 Aid for the production of green
products

The new methodology for the calculation of the in-
terest rate may be used for investment loans for the
production of green products. Further, an additional
reduction of 25% for large companies and of 50%
for SME:s is applied to this rate for a period of two
years following the granting of the loan.

(") OJ C 14,19.1.2008, p. 6.
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Only products that involve early adaptation to or
going beyond future Community product standards
which increase the level of environmental protection
and are not yet in force can benefit from this aid.

It is important to stress that, in the Commission’s
view, environmental goals should remain a priority
despite the crisis. The significant progress that has
been achieved in recent years must not be brought
to a halt because of the economic context. For this
reason, it is necessary to provide temporary sup-
port to companies for investing in environmental
projects.

Finally, to avoid a disproportionate impact on com-
petition, companies related to sectors with overca-
pacity are excluded from the scope of application
of the measure.

3.5 Temporary adaptation of existing
State aid rules

The temporary framework makes concrete changes
to existing guidelines to make them more effective
in the current circumstances. For instance, nowadays
investors are tending to invest in safer assets to the
detriment of the illiquid nature of risk capital invest-
ments. Therefore, to reactivate these investments,
the Commission is allowing until the end of 2010
a risk capital injection in SMEs of up to €2.5 mil-
lion per year (instead of the current €1.5 million),
in cases where at least 30% (instead of the current
50%) of the investment cost comes from private in-
vestors.

Further, Member States can benefit from a simpli-
fication of the “escape clause” contained in the Com-
munication on short-term export-credit insurance.
This clause allows marketable risks, which are usually
excluded from this benefit, to be covered with pub-
lic funds. This temporary modification will speed up
— something which is now essential for commer-
cial transactions — the procedures to be followed
by Member States in order to use this clause.

4. Additional provisions of the
temporary framework

Apart from the general reporting obligations, the
temporary framework contains additional require-
ments. On the one hand, Member States must
provide by 31 July 2009 a list of the schemes put
in place under the framework and, by 31 October
2009, a report indicating the need for the Commis-
sion to maintain the application of the framework
until the end of its validity.

This important information will be used to assess
the effectiveness and market impact of the measures
contained in the temporary framework. It should be
borne in mind that the Commission, on the basis

of important competition policy or economic con-
siderations and after consulting Member States, can
review the temporary framework before the estab-
lished deadline. In view of the speed with which
recent developments have unfolded, this possibility
cannot be completely ruled out.

On the other hand, Member States must provide
detailed data on the environmental benefits of the
subsidised loans for green products. As mentioned
before, this request is justified by the need to ensure
a positive impact on the environmental objectives
proportional to the potential distortion created by
the subsidised green products.

Member States are also required to demonstrate that
only those companies that were not in difficulty on
1 July 2008 (**) have benefited from the framework.

Of course, all the aid measures contained in the tem-
porary framework need to be notified to the Com-
mission, including the compatible limited amount of
aid amounting to €500 000. To this end, the Com-
mission has put in place specific arrangements to en-
sure the swift adoption of decisions as long as com-
plete and clear notifications are submitted.

5. Concluding remarks

We can already conclude, just a few months after its
adoption, that the temporary framework has been
welcomed by the Member States. The great number
of notifications received, as well as the number of
decisions already adopted, can only confirm the
above. At this stage, the following schemes (*?) have
been put in place on the basis of the framework:

- 8schemes for aid of up to €500 000 per company
proposed by Germany, France, Latvia Luxem-
bourg, Hungary, Portugal,the United Kingdom
and Austria;

- 4 schemes for interest-rate subsidies in Germany,
Hungary and France;

- 3 risk-capital schemes in Germany, France and
Austria;

- 3 schemes offering reduced-interest loans to
businesses investing in the production of green
products in France, the United Kingdom and
Spain;

- 6 guarantee measures in Belgium, Germany,
France, Luxembourg, Hungary and the United
Kingdom.

(**) For the limited amount of compatible aid, aid in the form
of guarantees, aid in form of interest-rate subsidies and aid
for the production of green products.

(") Data taken from the Spring 2009 update: COM(2009)
164, 08.04.2009, Special edition on State aid interventions
in the current financial and economic crisis.
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The significant use of the framework shows that
the Commission has provided Member States with
a useful tool to face the impact of the crisis on the
real economy. It clearly constitutes an additional in-
strument to secure credit flows to firms.

Almost all Member States have adopted compre-
hensive fiscal, monetary and structural measures to
combat the crisis in the short term. The temporary
framework provides also the opportunity of encout-
aging investments in the future, in particular via sub-
sidised loans for the production of green products.

The informal meeting of Heads of State or Govern-
ment that took place on 1 March 2009 recognised
that unblocking the flow of credit is crucial for the
effectiveness of fiscal stimuli undertaken by Member
States. Further, it expressed confidence in the Com-
mission’s role as guardian of the Treaty and stressed
that protectionism is not the answer to the crisis.

We must not forget that the single market has been
the motor of economic and social prosperity and
job creation in the EU (*). Europe’s successful eco-
nomic recovery will depend on our ability to make
the most of the benefits it brings (*').

The worldwide recession that we are facing consti-
tutes a difficult test for State aid control policy. But,
despite the current context, distortions of compe-
tition should be kept to an absolute minimum to
avoid making the recovery of the European econo-
my more difficult.

Member States should make the maximum possible
use of the existing State aid possibilities for build-
ing confidence in the markets and getting the real
economy back on track. The lessons to be learned
from the crisis should allow Europe to come out of
this recession even stronger. To quote Sir Winston
Churchill: “Difficulties mastered are opportunities won’”.

(*") The single market has raised EU prosperity by 2.15% of

EU GDP year on year and added 2.75 million extra jobs
between 1992 and 2006. Intra-EU trade relative to GDP
rose by 30% between 1995 and 2005.

(*") Communication for the spring European Council “Driv-
ing European recovery”, 4.3.2009, COM(2009) 114 final.
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Consumers at the heart of EU competition policy

John Madill and Adrien Mexis ()

In her address at the dinner hosted by BEUC (the
Huropean Consumers’ Organisation) in Strasbourg
on 22 April 2008, Neelie Kroes, the Commissioner
for Competition, stated that “Defending consumers’
interests is at the heart of the Commission’s compe-
tition policy. In concrete terms: competition gives
citizens better goods and services, and ensures busi-
nesses have more opportunities to sell them.”

This statement reflected the importance of compe-
tition policy to consumers, and the importance of
consumer welfare when implementing competition
policy. Consumers are in most cases the final bene-
ficiaries from strong enforcement of competition
rules. They will also be the ultimate losers from any
lack of competition since this will mean increased
costs, less choice or lower service quality. For con-
sumer products, in some cases a breach of the
competition rules may affect them directly (%), and
in other cases, an infringement of competition law
may take place higher up in the supply chain for a
particular product. This may concern either a com-
ponent part of the end-product or a separate pro-
duct or service used in the production of consumer
goods (°). For instance, machinery used in manu-
facturing a consumer product has to be purchased
or hired by the manufacturing company. Anticom-
petitive behaviour may thus impact on the costs or
quality of production of the final product, and can
indirectly affect end-consumers.

Yet consumers are more than simply passive benefi-
ciaries or victims of competition or market abuse.
As highlighted in Commissioner Kroes’ remarks,
informed, educated and active consumers are the
real drivers behind a competitive marketplace. It is
ultimately their choices and purchasing decisions at
the end of the supply chain that drive a market’s
requirements and needs upstream, and it is these
choices made by consumers that enable businesses
to decide on where to focus investment and innova-
tion in order to be successful. Where the benefits
of this investment, innovation and any resulting ef-
ficiencies are passed on to end-consumers it further
empowers them to exercise informed choice, build-
ing a virtuous circle and a strong economy.

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

(® E.g. Bananas (Press Release IP/08/1509, 15.10.2008)

() E.g. Car Glass (Press Release 1P/08/1685, 12.11.2008);
Fasteners (Press Release IP/07/1362, 19.9.2007)

It is important, therefore, that the thinking behind
European competition policy is underpinned by an
understanding of the needs and welfare of consum-
ers. It is equally important that consumers feel they
are able to engage with the issues raised by com-
petition policy and enforcement. Therefore, in the
process of prioritising cases, focusing resources on
those cases where there is an effect on the market
downstream represents good practice not only from
a competition law perspective, but also in terms of
the use of taxpayer’s money and the punitive and
deterrent value of fines. This applies in particular to
cartels, which by their nature restrict the products
available and/or drive prices upwards. The Com-
mission therefore fines undertakings that engage in
such behaviour.

The fact that consumers and other customers on the
downstream market are most likely to suffer harm as
a result of a breach of competition law also drove
the thinking behind the White Paper on damages
actions (). One of the key proposals in the White
Paper is that consumers be given easier access to
redress through representative actions — allowing
designated consumer bodies to bring actions for
damages on behalf of groups of consumers. This
reflects the fact that if the total loss to consumers
may be high but individual losses are comparatively
low, the costs and risks of bringing individual ac-
tions may be prohibitive.

In all cases, including abuses of a dominant position
or agreements which restrict competition (but are
not cartels), the Commission can identify the effect
of a particular form of behaviour on consumers,
and may seek commitments or remedies in the
place of, or in addition to, fines. The purpose of
such remedies is to ensure that a market can be re-
turned to a fully competitive state operating in the
consumer interest. The Commission also uses com-
mitments and remedies in its merger control work,
anticipating the effect of any merger on competi-
tion and enabling parties to take appropriate steps
to allow mergers to continue in a way that does not
impede competition. Although the Commission can
block mergers where they are cleatly not in the inter-
ests of competition and consumer welfare, in most
cases competition can be enhanced by allowing the
merger with certain limitations — for instance by re-
quiring the merged entity to sell on all or part of a

(") Press Release IP/08/515, 3.4.2008.
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business controlled by one or more of the merging
parties (°).

In order to effectively assess consumer welfare, and
to prioritise those markets where there is a clear
downstream effect on consumers, it is vital that the
Commission should “think consumer”, by working
with consumers and their representative associa-
tions. To enhance this work 2008 saw the creation
of a dedicated Consumer Liaison Unit. The Unit is
building on the work of the Consumer Liaison Of-
ficer by deepening relationships and dialogue with
European and national consumer organisations, pro-
viding simpler and clearer information and links to
information of greatest relevance for citizens /con-
sumers and improving the points of contact with
the European Commission for consumers regarding
competition issues.

Consumers and their representatives are able to bring
helpful information about potential market failure to
the Commission’s attention. Consumer input is also
an important asset in understanding markets, as con-
sumers and their representatives are best placed to

() E.g. REWE/ADEG (Press Release IP/08/995, 23.6.2008);
StatoilHydro/Jet Scandinavia (Press Release IP/08/15506,
21.10.2008)

explain directly how they perceive the impact of a
particular action. Such input has been requested and
used by the Commission in antitrust cases (°), in sec-
tor inquiries and on policy issues (e.g. the pharma-
ceutical sector inquiry (), policy consultations such
as the White Paper on damages actions and the re-
view of Article 82 (%) or the reflection on a regulatory
strategy to promote very high speed Internet (°)) and
frequently in a number of merger cases. By under-
standing the consumer viewpoint, the Commission is
better able to place all aspects of the market or issue
in context when identifying issues and remedies.

When combined, we are confident that the Com-
mission’s continued engagement with and focus on
consumers will ensure that competition policy is of
relevance to citizens and to consumers. We will also
be better equipped to respond to feedback, both on
the work that the Commission is doing and on the
perception of that work. Building on this feedback
will serve as a good basis for further developments
in competition policy and communication regarding
competition issues.

() E.g. Intel (Press release IP/09/745, 13.5.2009), Rambus
(MEMO/09/273,12.5.2009)
) Press release IP/08/1829, 28.11.2008
() Press Release IP/08/1877, 3.12.2008
) Press Release 1P/09/909, 12.6.2009
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Preliminary results of Commission pharmaceutical sector inquiry raise

competition concerns

Elena Kamilarova, Fabio Domanico and Alexander Ried! (*)

On 28 November 2008, the Commission presented
the preliminary findings of its sector inquiry into
pharmaceuticals. The report (%) shows that originator
companies engage in practices that can contribute
to delayed generic entry. The report also states that
originator companies use patent strategies aimed at
blocking or delaying the development of novel med-
icines by competitors. This article explains the ra-
tionale for launching the sector inquiry and presents
the preliminary findings.

1. Context

The pharmaceutical sector is essential for the health
of Europe’s citizens, who need access to innovative,
safe and affordable medicines. A lot of money is at
stake: each European consumer paid almost €430
for medicines in 2007 and this amount will continue
to increase as the population in Europe ages. The
pharmaceutical sector is also important in terms
of economic growth and sustainable employment.
For instance, in 2007 the market for prescription
and non-prescription medicines for human use in
the EU was worth over €138 billion ex factory and
€214 billion at retail prices. The sector employs
more than 630 000 people in Europe. Most impor-
tantly, innovation in human medicines has enabled
patients to benefit from treatments that were unim-
aginable a few decades ago.

2. Launch of the inquiry

Given the importance of a well-functioning phar-
maceutical sector, the Commission launched a sector
inquiry into pharmaceuticals on 15 January 2008. (%)
The inquiry was initiated in response to signs that

(") The authors wish to thank Alexander Gee and Sean
Greenaway for their valuable comments. The content of
this article does not necessarily reflect the official position
of the European Commission. Responsibility for the infor-
mation and views expressed lies entirely with the authors.

() The full text of the preliminary report is available on the
DG Competition website: http://ec.curopa.cu/competition/
sectors/pharmaceuticals/inquiry/index.html. See also Press
Release IP/08/1829 and MEMO/08/746.

() Commission Decision of 15 January 2008 initiating an in-
quiry into the pharmaceutical sector pursuant to Article 17
of Council Regulation (EC) No 1/2003 (Case No COMP/
D2/39.514); see also Press Release IP/08/49 and the ar-
ticle Commission lannches sector inquiry into pharmacenticals by
M. Alfaro Murcia, P. Gasparon, S. Larsen, H. Mische
and B. Van Barlingen, Competition Policy Newsletter,
Number 1/2008.

competition in the pharmaceutical market in the
European Union may not be working well. This was
indicated by a decline in innovation measured by the
decreasing number of novel medicines reaching the
market each year and by instances of delayed market
entry of generic medicines. The inquity sought to
examine whether certain practices of pharmaceuti-
cal companies may be among the reasons for the
generic delay and the decline in innovation. The in-
quiry focused in particular on those practices which
originator companies may use to block or delay ge-
neric competition as well as to block or delay the
development of competing originator products. As
the industry is strongly regulated, the sector inquiry
also collected comments from stakeholders on pet-
ceived shortcomings in the (implementation of the)
regulatory framework.

In the course of the investigation, the Commission
consulted widely with stakeholders such as indus-
try associations, representatives of consumers and
patients, insurance companies, associations of doc-
tors, pharmacists and hospitals, the European Pat-
ent Office (EPO) and national patent offices, and
national competition authorities. The Commission
also carried out upfront inspections. Finally, the
Commission gathered data on the basis of requests
for information sent to over 100 pharmaceutical
companies active in the EU as well as to various
other stakeholders. The data relate to a sample of
219 substances used in prescription medicines for
human use, which were sold in the EU in the period
2000 to 2007.

3. The preliminary findings

The Commission presented its preliminary findings
at a public hearing on 28 November in Brussels.
The preliminary report confirmed that there are
delays in generic entry and a decline in innovation,
and examined some of the possible causes, most
prominently those stemming from company behav-
iour. The preliminary report confirms the key role
of patent rights for the pharmaceutical sector as
they allow companies to recoup their considerable
upfront investments and to be rewarded for their
innovative efforts. It does not identify individual
cases of wrongdoing or offer any guidance on the
compatibility of the practices examined with the EC
competition rules. It provides the Commission with
a factual basis for deciding whether further action is
needed and what form it should take. The key pre-
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liminary findings of the sector inquiry with regard
to the issues investigated can be summarised as fol-
lows:

3.1 Competition between originator
companies and generic companies

Impact of generic entry

The sector inquiry confirmed that in many instanc-
es generic entry takes place later than could be ex-
pected. For a sample of medicines facing loss of
exclusivity in the period 2000 to 2007, the average
time to enter after loss of exclusivity was about
seven months on a weighted average basis and still
about four months for the most valuable medicines.
On average, price levels for (originator and generic)
medicines in the sample facing loss of exclusivity in
the period 2000 to 2007 decreased by nearly 20%
one year after the first generic entry, and about 25%
after two years. Generic prices decreased significant-
ly below these price levels.

On the basis of a narrower sample of medicines
representing an aggregate post-expiry expenditure
of about €50 billion in the period 2000 to 2007 in
17 Member States, the preliminary report estimates
that generic entry brought savings of €14 billion.
However, the savings from generic entry could have
been about €3 billion more, representing a further
saving of over 5% of total expenditure, if generic
entry had taken place immediately after loss of ex-
clusivity. This is a conservative estimate as certain
effects (such as volumes) could not be considered.

A “tool-box” of instruments

The preliminary findings indicate that originator
companies design and implement a variety of strate-
gies (a “tool-box”) in order to ensure continued rev-
enue streams from their medicines. The successful
implementation of these strategies may have the ef-
fect of delaying or blocking generic entry. The pre-
liminary report underlines, however, that company
behaviour may not be the only cause for the delay
of generic entry on the market.

Patent clusters

A strategy commonly applied by originator compa-
nies is to extend the breadth and duration of pat-
ent protection by filing numerous patents for the
same molecule, forming so-called “patent clusters”.
In some cases, individual blockbuster medicines are
protected by up to 1 300 patents and pending patent
applications in the EU, leading to uncertainty for ge-
neric companies seeking to enter the market without
infringing an originator company’s patents or patent
applications. In the period 2000 to 2007, originator
companies also engaged in nearly 700 cases of pat-

ent litigation with generic companies in relation to
the sample of products investigated. Generic com-
panies won 62% of all cases where a final judgment
was taken but it took on average 2.8 years for a final
judgment to be reached by court.

Patent opposition procedures

The preliminary findings confirm that the opposi-
tion rate (i.e. the number of oppositions filed per
100 granted patents) before the European Patent
Office (EPO) is consistently higher in the closest
available proxy for the pharmaceutical sector than
it is in organic chemistry and in all sectors (overall
EPO average). Based on the sample investigated, ge-
neric companies almost exclusively opposed second-
ary patents. They prevailed in approximately 75% of
final decisions rendered by the EPO (including the
Boards of Appeal) during 2000 to 2007, either by
achieving the revocation of the patent or by having
its scope restricted. Even though generic companies
are very successful in opposing originator compa-
nies’ secondary patents, approximately 80% of the
final decisions took more than two years to obtain.
The duration of opposition procedures (including
appeal procedures) considerably limits the generic
companies’ ability to clarify the patent situation of
potential generic products in a timely manner.

Patent settlements

The sector inquiry also found that, between 2000
and 2008, more than 200 patent settlement agree-
ments were concluded between originator and ge-
neric companies in the EU, with nearly half (48%)
restricting the ability of the generic company to
market its medicine. 45 settlements contained — in
addition to the restriction — a value transfer from
the originator company to the generic company,
with direct payments to generic companies alone
amounting to more than €200 million.

Intervention at regulatory bodies

Originator companies also intervened before na-
tional marketing authorisation and pricing and re-
imbursement authorities to call into question the
quality or safety of generic products or to claim
that the commercialisation of these products would
violate their patent rights. Although originator com-
panies were successtul in challenging the decisions
of national authorities in court in a limited number
of cases, such interventions resulted in additional
delays for the entry of generic products onto the
market.

Life cycle strategies for follow-on products

Originator companies launched second generation
(“follow-on”) products for 40% of the medicines
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in the sample under investigation when they faced
loss of exclusivity between 2000 and 2007, and un-
dertook intensive marketing efforts with the aim of
switching their patients to the new medicine prior
to the market entry of a generic version of their
first generation product. Patents on second genera-
tion products are sometimes criticised as weak by
other stakeholders for showing only a marginal im-
provement for the patient and limited innovation
(if any). Originator companies, on the other hand,
argue that incremental innovation deserves adequate
protection through patent rights. In many instances,
originator companies used two or more instruments
from the “tool-box” in parallel and/or successively
in order to protect the revenue streams from their
(best-selling) medicines.

3.2 Competition between originator
companies

Patent strategies

As regards competition between originator compa-
nies, the preliminary findings of the sector inquiry
show that originator companies engaged in so-called
“defensive patent strategies”. Originator companies
used patents falling into this category primarily to
block the development of new medicines by their
competitors and not to bring a new/improved med-
icine to the market. The sector inquiry also found
at least 1 100 instances across the EU of overlaps
between an originator company’s patents relating to
a medicine in the sample under investigation and the
R&D programme and/or patents held by another
originator company for its medicines. These over-
laps create significant potential for originator com-
panies to find their research activities blocked, with
detrimental effects on the innovation process.

Patent-related exchanges, disputes, litigation
and oppositions

In many cases originator companies tried to settle
potential disputes, for instance through licensing.
However, in approximately 20% of the cases where
a licence was requested the patent holder refused
to grant it. Between 2000 and 2007 originator com-
panies engaged in litigation against other origina-
tor companies in 66 cases concerning 18 different

medicines in the sample under investigation. In 64%
of the cases, litigation was concluded by means of
a settlement agreement. The patent holders lost the
majority (77%) of cases where final judgments were
given (13). The preliminary findings also showed
that, between 2000 and 2007, originator companies
mainly challenged each othet’s secondary patents.
The applicant originator companies were very suc-
cessful when challenging the patents of other origi-
nator companies. During that period, they prevailed
in approximately 89% of final decisions rendered by
the EPO (including the Boards of Appeal).

3.3 Comments on the regulatory
framework

The pharmaceutical sector is highly regulated. In
view of the importance of the regulatory frame-
work for all actors, the Commission also collected
comments on the regulatory framework applicable
to the pharmaceutical sector. Stakeholders reported
several perceived difficulties and shortcomings in re-
lation to market entry due to the regulatory frame-
work. As regards possible remedies, generic com-
panies and originator companies agree on the need
for a single Community patent and a unified and
specialised patent judiciary in Europe. Stakeholders
also highlighted certain concerns in relation to mat-
keting authorisation and pricing and reimbursement
procedures, which may contribute to delays in bring-
ing pharmaceutical products to market.

4. Next steps

Based on a vast amount of empirical data, a large
part of which had never been gathered before at a
similar level of detail and accuracy, the preliminary
report gives an in-depth analysis of company prac-
tices in the pharmaceutical sector. These practices
can block or delay generic entry or the development
of novel medicines by competitors.

On 8 July 2009, the Commission published the final
report of the pharmaceutical sector inquiry, which
takes into account the comments received during the
public consultation. An article reviewing the findings
of the final report will be published in the third edi-
tion of the Competition Policy Newsletter for 2009.
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Finding the appropriate response for competitive Next Generation
Access networks — Results of the first notifications under the Article 7

consultation procedure (%)
Olivier Bringer, Iratxe Gurpegui (?)

1. The challenge of ensuring a
competitive transition to NGA

The current first generation broadband is provided
over the copper wires which have been used for
fixed telephony since the 19th century, or over the
coaxial cable of cable TV operators. It has allowed
the development of multiple-play offers, bundling
the provision of Internet access with voice and tel-
evision. Copper and coaxial wires are, however, in-
sufficient to carry the higher guaranteed throughput
required for new broadband consumption schemes,
including multiple broadband access per household
and new applications such as interactive applications
or High-Definition Television (HDTV). To provide
such services it is necessaty to connect the end-us-
ers by optical fibre. Partly because of the increased
competition on the market, several operators have
started to undertake significant investments in new
fibre-based access networks, referred to as Next
Generation Access (NGA) networks.

The transition to NGA represents both an opportu-
nity and a risk for broadband competition. Entrants
depend today on regulated access to the incumbent’s
copper network, which limits their capacity to com-
pete on price and services. Entrants who invest in
their own fibre access networks could compete more
aggressively on the market. On the other hand, not
all operators are on an equal footing when it comes
to undertaking investment in NGA. Incumbents are
better off. They own nearly all the civil engineer-
ing infrastructure where fibre can be rolled out,
which represents more than two thirds of the total
investment necessary to deploy NGA. They usually
hold the largest share of national retail broadband
markets and benefit from unmatched economies of
scale and scope. It is therefore easier for them to
reach the break-even point when investing in NGA.
In this context, there is a risk that incumbents might
try to leverage their advantage as first movers in the
provision of high-speed broadband services and as

(") Article 7 of Directive 2002/21/EC of the European Pat-
liament and of the Council of 7 March 2002 on a com-
mon regulatory framework for electronic communications
networks and services (Framework Directive), O] L 108,
24.4.2002, p. 33.

() 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

owners of the NGA infrastructure to exclude en-
trants from the broadband market.

As a matter of principle, competition law is the
proper tool to ensure a level playing field in mar-
kets open to competition. However, in the sector
of electronic communications ex ante regulation is
a necessary adjunct to competition law: Incumbent
operators are required to provide access to their net-
works, which cannot be duplicated in a reasonable
time period. Such access regulation is indispensable
to allow market entry, ensure consumer choice and
avoid distortions of competition.

The current EU regulatory framework is based on
the competition law concept of market definition. In
its revised version of the Recommendation on rel-
evant markets (°), the Commission has defined two
wholesale broadband markets (market 4 for whole-
sale (physical) network infrastructure access and
market 5 for wholesale broadband access), which the
national regulatory authorities (NRAs) are required
to analyse. Both market definitions are technology-
neutral. Given that the same services can be pro-
vided over fibre as over copper, NRAs must include
fibre-based networks in their analysis of wholesale
broadband markets as long as they do not show the
existence of a break in the chain of substitution.
They may impose access obligations regarding new
fibre loops or the underlying civil engineering infra-
structure, in addition to access obligations already
imposed on the copper access network.

However, contrary to legacy telecoms infrastructure,
NGAs remain for the most part to be deployed and
regulators have to consider the dynamics of network
investment when they impose access obligations.
Given the high level of investment required and the
uncertainty as to demand take-up, NGA investments
are generally considered to be risky. When design-
ing NGA access obligations NRAs need therefore
to give investors sufficient certainty that regulation
will not jeopardise their ability to recoup their in-
vestment but also to make sure that at the same time
existing competition is not being prevented.

() Commission Recommendation 2007/879/EC of 17 Decem-
ber 2007 on relevant product and service markets within
the electronic communications sector susceptible to ex ante
regulation in accordance with Directive 2002/21/EC of
the European Parliament and of the Council on a common
regulatory framework for electronic communications net-
works and services, O L 344, 28.12.2007, p. 65.
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So far, NRAs have developed different regulatory
approaches according to national market conditions
and, more importantly, according to how they bal-
ance the two policy objectives of promoting invest-
ment on the one hand and safeguarding competition
on the other. This article explores some of the meas-
ures notified to the Commission under the Commu-
nity consultation mechanism (the so-called Article 7
procedure) and looks in particular into the key issues
of the inclusion of fibre in the wholesale broadband
markets, the choice of a proportional set of access
remedies, the rules for the transition from copper to
fibre access and the pricing of NGA access.

2. Regulatory measures notified by EU
Member States concerning NGAs

In a number of Member States, NGAs remain in a
development phase and were not considered in de-
tail in the previous analyses of the wholesale broad-
band markets. However, in several Member States
NGAs have been deployed on a larger scale in re-
cent years and NRAs have notified measures deal-
ing specifically with the issue of access to NGAs (*).
The scope and progress of the deployment, the
nature of the networks deployed (°), the deploy-
ment strategies of the market players vary between
Member States. Regulatory responses take into ac-
count such specific circumstances. However, disre-
garding national differences, the fact is that different
strategies have been pursued by national regulators,
which has led to different competitive and invest-
ment prospects. On each occasion, the Commission
provided observations on the national reviews of
markets 4 and 5 and requested that certain decisions
be amended when the analysis did not follow the
principles of competition law or when the remedies
proposed were not proportionate to the objectives
of the regulatory framework.

2.1. The inclusion of fibre in the
wholesale broadband markets

Most NRAs confronted with large-scale develop-
ment of fibre access networks have concluded
that fibre-based networks are included in market 4.

(" 'This concerns in particular Germany (cases DE/2005/262,
DE/2006/457, DE/2007/646), Belgium (BE/2008/801),
France (FR/2008/780 and 781), Spain (ES/2008/805 and
806), the Netherlands (N1./2008/826 and 827), Finland
(F1/2008/0839) and Portugal (PT/2008/850 and 851).
http://circa.curopa.cu/Public/irc/infso/ecctf/library

() Fibre can be rolled out up to the customet’s premises (Fi-
bre To The Home, FTTH) or up to an intermediary dis-
tribution point (Fibre To The Node, FTTN) from where
it is connected to the end-user via an existing copper or
coaxial sub-loop. When fibre is rolled out up to the home,
one fibre can be rolled out to each end-user (Point-to-
Point network) or can be shared between several end-
users (Point-to-Multipoint network).

NRAs have reached this conclusion because of cut-
rent demand substitution between access to both
copper and fibre networks (°). They have also, like
the Finnish NRA, considered the topology and
architecture of the newly built NGA and the fact
that it allows the unbundling of fibre local loops.
In contrast, the Spanish NRA, CMT, decided not
to include fibre in market 4 on the ground that the
point-to-multipoint NGA network which is being
rolled out by the incumbent in Spain could not pre-
sumably be technically unbundled.

The French NRA, ARCEDP, in addition to including
fibre networks in market 4, also included access to
civil works infrastructure (7). The Commission in-
vited ARCEDP to further justify such inclusion and
stressed that access to civil works infrastructure was
considered an appropriate remedy in relation to
market 4, which could be imposed without the in-
clusion of civil works infrastructure in the relevant
market.

As regards the analysis of market 5, most NRAs
have included fibre in the definition of the relevant
market in view of the limited differences between
DSL copper-based broadband services and fibre-
based high-speed broadband services at the retail
level. Until now, NGAs only offer better quality
broadband access services, mainly in terms of speed
and symmetry, but not differentiated retail broad-
band products.

Moving away from the general trend, the German
regulator proposed not to include access to hybrid
fibre-copper loops (FTTN) on the ground that serv-
ices provided over them were distinct from the serv-
ices provided over coppet loops (). Accordingly, the
German regulator proposed not to regulate whole-
sale broadband access to the FTTN network. The
Commission has cleatly rebutted such an approach.
In the absence of evidence showing a break in the
chain of substitution between products provided
over copper and FTTN loops, the Commission
stressed the need to regulate access to both types of
networks. The German NRA reviewed its market
analysis, included FTTN-based services in the rele-
vant market and regulated access to the fibre loops.

() For example OPTA in the Netherlands considers that fi-
bre and copper are part of the same market because the
pricing of services over copper will constrain the pricing
of services over fibre. Consumers will not take up new
fibre-based services if the price difference with copper-
based services is too large.

() Civil engineering typically refers to undet- or above-ground
assets such as ducts, sub-ducts, manholes and poles.

() VDSL, the DSL service provided over hybrid fibre-copper
loops, allows bandwidths up to 50 megabits per second
(Mbps) downstream while basic DSL services are capped
at a few Mbps.
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Along the same lines, the Commission expressed se-
rious doubts on the proposal of the Spanish regula-
tor to exclude wholesale broadband access at speeds
above 30 Megabits per second (Mbps) from the rel-
evant product market. While the CMT considered
that, given uncertainties surrounding the substitut-
ability pattern at both the retail and wholesale level,
speeds above 30 Mbps should be excluded from the
market, the Commission stressed that in the absence
of detailed factual information and a sound substi-
tutability analysis it was not possible to draw such a
conclusion. Rather the Commission noted that there
seemed to be a general trend towards higher speeds
in Spain and that limiting the market to speeds be-
low 30 Mbps was artificial. The CMT eventually
withdrew the speed limit from its market definition,
although as explained below it maintained the dis-
tinction in terms of the access remedy applied.

Below we explain that, despite having included fibre
in market 5, not all NRAs have imposed a bitstream
access (°) offer over fibre and those NRAs that have
regulated such a wholesale product have regulated a
limited form of it.

2.2. The choice of a proportionate set of
NGA access remedies

As to access obligations, some NRAs have mandat-
ed access to the incumbent’s civil engineering infra-
structure to foster the roll-out of alternative fibre
networks. The French and Portuguese NRAs have
mandated a detailed set of access obligations (speci-
tying processes for ducts access, monitoring compli-
ance with such processes, ordering that a complete
reference offer is put in place), while other NRAs
have specified only very general obligations ('*). The
Commission has observed in this regard that past
and current regulatory experience, most notably in
the field of LLU, has shown that a proper reference
offer and stringent price control obligations are key
for the access to a bottleneck input to become effec-
tive and for competition to develop.

Access to civil engineering allows competition at the
lowest level of the value chain (fibre network rep-
lication). In the absence of ducts or prospects for
sustainable infrastructure-based competition, some
NRAg, like the Dutch and the Finnish NRAs, have
imposed wholesale unbundled access to the fibre
loops of the incumbent. Operators willing to com-

() 'The bitstream service may be defined as the provision of
transmission capacity (upward/downward channels may be
asymmetric) between an end-user connected to a telephone
connection and the point of interconnection available to
the new entrant.

(") For example, the Spanish NRA has decided to regulate the
minimum content of the terms under which incumbents
should provide access to civil engineering works and let
the operators negotiate the rest of the conditions.

pete in the high-speed retail broadband market can
roll out their own fibre in the existing civil engineer-
ing or up to the fibre loops and bear the risk of the
fibre investment. However, operators may not be in
a position to run that risk, especially in less densely
populated areas where they cannot make any econ-
omies of scale, in particular if the incumbent has
already rolled out its own fibre to the relevant cus-
tomers. Network competition may therefore be lim-
ited to the very dense geographic areas, where there
is a business case to roll out parallel fibre networks.

For this reason, some NRAs have chosen to regulate
active forms of access (bitstream) as a result of their
analysis of market 5. Most NRAs have, however,
chosen not to impose full-scale fibre-based bitstream
remedies. Given lower level remedies (civil engineer-
ing or access to the fibre loop) and the eatly stage
of NGA development, NRAs have generally consid-
ered it would not be proportional with the objective
of encouraging efficient investment to impose full
bitstream access from the start. The French NRA,
despite including fibre in market 5, did not regulate
fibre-based bitstream. In the Netherlands, the NRA
provided only a limited fibre-based bitstream prod-
uct (concerning high-quality business-grade broad-
band products). The Spanish NRA regulated fibre-
based bitstream only for speeds up to 30 Mbps.

In the Dutch case, where the prospect of infrastruc-
ture-based competition appeared to be strong, the
Commission invited the NRA to closely monitor
market developments and to extend the proposed
bitstream access to fibre networks if fibre unbun-
dling turned out to be insufficient to ensure com-
petition. In contrast, the Commission was of the
view that the prospects for infrastructure-based
competition did not appear so strong in Spain ('").
In particular, the Commission stressed the fact that
it was not foreseeable that entrants could match the
large-scale fibre deployments of the incumbent in
the near future, which represented a risk that with
a fibre-based wholesale broadband access product
which is limited in speed the incumbent could pre-
empt the market for retail broadband services dur-
ing the period in which the deployment of fibre was
taking up in Spain. Accordingly the Commission
urged the CMT to reconsider imposing fibre-based
bitstream also for speeds above 30Mbps.

(") The Commission indicated to the Spanish NRA that there
was neither a complete reference offer nor a price obli-
gation for access to the civil engineering infrastructure.
Moreover, even if access to the physical infrastructure
of the incumbent turned out to be an effective remedy,
it might take considerable time for operators to roll out
their own networks in Spain.
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2.3. The rules for the transition from
copper to fibre access

Where alternative operators are unbundling the cop-
per network of the incumbent, their access could
be discontinued when incumbent operators start
decommissioning the access points to the copper
network as they roll out their fibre networks. Some
NRASs have stipulated a migration process to allow
alternative operators to adjust their own networks
and network extension plans accordingly. The
Dutch, Belgian and Spanish NRAs have adopted
specific rules for this purpose. The BIPT, the Bel-
gian NRA, has adopted one of the most detailed
sets of rules for migration (*?).

Precise migration rules are important to avoid
stranded investments that would harm the business
plan of alternative operators and their confidence in
the regulatory process. Absent such rules the capac-
ity of alternative operators to stay in the market and
continue investing in the NGA context could be se-
verely undermined to the detriment of the competi-
tive process.

2.4. The pricing of NGA access

As to the regulated prices for accessing the NGA
networks, most NRAs have adopted the same regu-
lation as that applied to prices for the unbundling
of the copper local loop, namely cost orientation.
Not all regulators have defined their price control
methodology yet, but different approaches are al-
ready emerging.

Unlike most NRAs, the Finnish NRA does not im-
pose cost orientation on the prices for unbundled
access to the fibre loop. The reason for adopting
such a decision is the eatly phase of the deployment
of fibre in Finland and, presumably, the fact that a
cost-orientation obligation could act as a deterrent
for operators to take the risk of investing in NGA
infrastructure. In Spain, the CMT imposes only a
general obligation of cost orientation on access to
ducts but does not fix the prices for access to the
ducts of the incumbent. ANACOM in Portugal also
establishes cost-oriented prices for access to ducts.
ANACOM recognises that different duct character-
istics may call for different access prices. This is the
reason why the reference offer of Portugal Telecom
distinguishes two geographic zones: Lisbon and

(") The BIPT has established that if the incumbent decided
to close down an access point to a local loop or sub-loop,
it would have to leave it open for the beneficiaries of its
unbundling offer for at least five years after the announce-
ment to the NRA. A deviation from that period should be
possible on the basis of a bilateral agreement with the op-
erators concerned. The BIPT also obliged the incumbent
operator to provide for migration to a suitable alternative
solution before the discontinuation of the service.

Porto, where access to ducts is more expensive, and
the rest of the country.

The most advanced pricing methodology was pro-
posed by OPTA in the Netherlands. OPTA imposes
cost-oriented prices for unbundled access to the fi-
bre access network rolled out by Reggefibre, a joint
venture in which the incumbent KPN holds 41%
of the equity. The cost model proposed by OPTA
includes geographic differentiation to reflect under-
lying construction costs and possible volume dis-
counts applicable to all unbundled fibre takers per
access point. But more importantly, OPTA is the
first regulator to include a form of risk premium in
the prices for unbundled access to the fibre loop by
taking into account the remuneration expected by
Reggefibre for the investment risk it takes.

The Commission has commented on the pa-
rameters of the cost model proposed by OPTA.
While the Commission recognised that the busi-
ness plan of Reggefibre is a good proxy to as-
sess the risk of fibre infrastructure roll-out by
an entrant company in a competitive environ-
ment, it stressed that this risk is, however, lower
for an incumbent benefiting from a large cus-
tomer base that it can migrate to the new fibre
network, thus saving operating expenses when
decommissioning the copper loops concerned.
The Commission noted that the basic assumptions
used by OPTA could therefore overestimate the
risk of the relevant investment and invited OPTA
to review the parameters of its model if KPN were
to acquire the remaining shares in the joint ven-
ture.

3. The need for overall guidance:
the Commission Recommendation
on regulated access to NGA

Swift and competitive development of NGA will
bring major benefits to the European economy as a
whole. NGA networks will bring innovative broad-
band and content services to end-users and offer
large growth opportunities to European business-
es (). Because it will underpin long-term sustain-
able growth but also create immediate jobs for in-
frastructure deployment, investment in broadband
networks is considered key to fight back the cur-
rent economic downturn and support a quicker and
steady recovery of the European economy.

(") As recognised in the European Economic Recovery Plan

(Communication from the Commission to the European
Council: A European Economic Recovery Plan. Brussels,
26.11.2008. COM(2008) 800.1): “High-speed Internet connec-
tions promote rapid technology diffusion, which in turn creates de-
mand for innovative products and services. Equipping Enrope with
this modern infrastructure is as important as building the railways
in the nineteenth century.”
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To ensure investments in fibre, a predictable and
consistent regulatory environment throughout the
EU is required. National regulators have started reg-
ulating access to NGA and the Commission has pro-
vided guidance on a case-by-case basis. However, as
shown in this overview, investors remain confronted
with a patchwork of national approaches. As a con-
sequence, the Commission is now working on a Rec-
ommendation which would define common princi-
ples to be followed by the NRAs when mandating
access to NGA. The Recommendation will provide
guidance on how fibre access remedies should be de-
signed and implemented to ensure effective competi-
tion and consumer choice while fostering efficient

investment in infrastructure. The level of access to
be granted to the NGA infrastructure of the domi-
nant operatort, the price control mechanism, includ-
ing risk sharing, and the rules for migrating certain
facilities, such as the decommissioning of local ex-
changes, will be among the key topics the Recom-
mendation will provide guidance upon.

The NGA Recommendation together with close
follow-up and cooperation with national regulators
under the Article 7 procedure will provide the right
framework to support the move to self-sustaining
broadband competition while increasing regulatory
certainty for market players across the EU and will
help to foster investment in fibre.
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Single Euro Payments Area (SEPA): Self-regulation under competition scrutiny

Jean Allix, Dominique Forest, Dovile Vaigauskaite

In the current situation retail banking remains an im-
portant sub-sector of the banking industry: the crisis
has shown that solid and sound retail business allows
banks to weather the present difficult circumstances
much better. Payments are a particularly important
business segment for banks. They ensure a recurrent
revenue flow, which in the current market circum-
stances is vital. Payments are also vital for consumers
and corporate clients, and investment in their effi-
ciency and security can be used as a good custom-
er-winning tool. Efficient and secure payments can
facilitate an increase in trade and consumer spend-
ing, as well as help to bring down systemic risk in
the financial markets. Non-cash payments are the
main growth drivers for retail banking: according to
a Capgemini report, the total number of non-cash
payments in the EU grew by 6% per year in the peri-
od 2001-2000, (") with a rate of 11% for cards alone.
It is estimated that card usage will continue growing
rapidly in the future, with the increasing number of
merchants accepting payment cards together with
the increasing availability of different card products.
By 2013, in Italy, Sweden and Denmark for exam-
ple, payments made by cards will constitute just over
60% of all non-cash transactions. In France, Spain,
Belgium, the Netherlands, Portugal, UK and Poland
this will amount to 40-50% and in Germany and
Austria to approximately 20%. (°)

SEPA — a self-regulatory initiative of the
European banking industry

The Single Euro Payments Area (SEPA), set up by
the European banking industry and supported by
the European institutions, is probably the most am-
bitious project aimed at creating a truly European
payments market since the introduction of the euro.
Its objective is the creation of an area of efficient
non-cash payments 7 euros covering 31 countries. (%)
Once implemented, SEPA will result in an integrat-
ed euro payments area, ensuring that cross-border
payments become as easy and efficient as domestic
payments. For the time being SEPA covers credit
transfers, payment cards and direct debit, and is ex-
pected to enhance competition by removing nation-
al barriers, thus increasing competition. Efficiency

(") World Payments Report 2008, Capgemini, p. 5.

® Ibid., p.23.

() 'The 27 Member States of the European Union plus Swit-
zerland, Norway, Iceland and Liechtenstein.

gains are also to be expected from the integration
of the payment infrastructures.

SEPA is set up and implemented by the European
Payments Council (EPC), an association of banks
and banking associations representing the European
banking industry. (*) The SEPA schemes developed
by the EPC for credit, direct debit and payment card
transactions in euros lay down sets of interbank
rules and standards that have to be observed when
executing “SEPA compliant” payment transactions.
The schemes provide a common understanding be-
tween banks and payment services providers on how
to move funds from one account to another within
the SEPA area. The EPC is responsible for the de-
velopment and maintenance of the SEPA payment
schemes as defined in the Rulebooks published by
the EPC itself.

Although SEPA is a self-regulatory project of the
European banking industry, its legal framework is to
a large extent predetermined by two important pieces
of Community legislation: the Payment Services Di-
rective, or “PSD” (Directive 2007/64/EC (%)) aims to
establish a modern and comprehensive set of rules
applicable to all payment services in the European
Union and to improve competition by opening up
payment markets to new entrants, so-called payment
services providers. Regulation (EC) No 2560/2001
on cross-border payments in euro (°) eliminates the
difference in price between cross-border and nation-
al payments, thereby creating a “domestic payment
area” for euro payments in the EU.

SEPA is strongly supported by the ECB and the
Commission. SEPA will make a significant contri-
bution to the Lisbon agenda: it will improve the ef-
ficiency of EU payment markets and stimulate in-
novation, thereby increasing the competitiveness of
the European economy. In the public sector, SEPA
could be used as a platform to drive e-government,
thus contributing to the efficient delivery of public
services.

However, in order to reach its goals and effective-
ly deliver the envisaged benefits to businesses and
consumers, SEPA needs to be implemented in ac-
cordance with competition rules and the existing
Community framework for payment services. Since

(" At the end of 2008, the EPC had 74 members, either indi-
vidual banks or banking associations.

() OJ L 319,5.12.2007, p. 1.

() OJ L 344, 28.12.2001, p. 13.
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SEPA is based on decisions of and agreements be-
tween undertakings that are (potential) competitors,
it merits close competition scrutiny. Also, decisions
taken by the association of banks have an impor-
tant impact on users. A payment concerns not only
a (contractual) relationship between banks but also
a (contractual) relationship between two users, the
payer and the payee, and their respective banks. The
rules decided by the association of undertakings
directly affect these users, which is another reason
for the competition authorities to be interested.

In an informal but detailed analysis, experts from
DG COMP and national competition authorities
(NCAs) jointly identified competition concerns and
raised a number of questions with regard to the im-
plementation of SEPA. In view of the exceptional
character of the project and its important potential
consequences for European companies and con-
sumers it was decided to address these concerns in
an informal dialogue with the EPC which started
in October 2007. Given their close interest and in-
volvement in the SEPA project, the European Cen-
tral Bank and DG Internal Market were involved
closely in the dialogue.

The dialogue between the EPC and the
European Commission

SEPA Cards Framework

Whereas for credit and direct debit transfers the
EPC has set up two brand new pan-European
schemes, in the field of cards its choice has been
to establish rules allowing different schemes to be
competitors but technically compatible and inter-
operable. For example, any card terminal should
be able to read all SEPA compliant cards. The first
milestone in the dialogue was reached in Decem-
ber 2007 concerning the interpretation of the SEPA
Cards Framework (SCF). The dialogue in particular
addressed the interpretation of the concept of “SCF
compliance”, which was a priority for banks as they
had to start making their card payments “SCF com-
pliant” by 1 January 2008.

As a result of the dialogue, the SCF was clarified by
the EPC, most importantly by explaining that SCF
compliant card schemes do not need to cover all 31
states of the SEPA territory. (') The only require-
ment for a scheme to be compliant with the SCF
is that it must operate in such a way that there are
no barriers to effective competition between issuers,
acquirers and processors; for instance, there should
be a pan-European licence, no discrimination in

() The EPC published Questions and Answers clarifying key
aspects of compliance with the SCF on 26 June 2008. See
http://www.europeanpaymentscouncil.cu/knowledge_
bank_detail.cfm?documents_id=132

terms of licensing and pricing between domestic
and cross-border transactions, and technical inter-
operability. Thus a scheme may only have acquiring
banks in one or a number of Member States but
can still be SCF compliant. Such a decision — i.e.
whether to be active in only one or a number of
Member States — should be based on an individual
business case analysis by the respective banks: if a
merchant located within SEPA wants to accept a
card from the scheme, and acquirers are willing to
offer the merchant such a service, then they must
be allowed to do so. An obligation for a scheme to
cover the whole of the SEPA territory in order to
be SCF compliant might have caused banks and na-
tional banking associations to abandon cheap and
efficient national systems (e.g. Bancontact/Mister
Cash in Belgium) for one of the currently only two
(more expensive) existing international schemes, i.e.
Maestro or V-Pay (for debit cards) and MasterCard
or Visa (for credit cards). On the basis of this clari-
fication by the EPC, the geographic coverage will be
decided by market forces alone, meaning that new
schemes stand a real chance of entering the mar-
ket. This in turn will encourage the creation of a
competitive SEPA-wide payment cards market. As
a result, there are to the Commission’s knowledge
currently three projects aimed at creating new pan-
European card schemes.

Intensive discussions also took place during meet-
ings running from May until June 2008, with a
number of subsequent meetings following up. The
dialogue is still ongoing in 2009, but can already be
hailed as a success since the EPC was able to pro-
vide satisfactory clarifications on a number of the
competition issues identified. For instance, the EPC
clarified that national banking communities were
not in a position to foreclose their market through
national specifications (the so-called “Additional
Options Services”). Rules and conditions governing
access to schemes by payment institutions and equal
treatment for payment institutions and banks under
the SCF were also clarified.

Conclusion

The dialogue with the EPC on SEPA brought sub-
stantial clarifications to market players and other
stakeholders in 2008, and is still on track in 2009.
The momentum created in the earlier stages of the
dialogue should help to tackle the remaining ob-
stacles to the achievement of a truly competitive
European payment cards market. Enhancing and
strengthening the competition dimension of SEPA
will in turn help to achieve better services at a better
price for retailers and consumers.
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From the stable to the table: the Commission’s coordinated
approach to combating soaring food prices in Europe

Maria Aguado Ruiz, Alina Burea (?)

Global context: the creation of a food
price bubble

Reversing the trend of three decades of low food
inflation, 2006 marked the start of a steep upward
course for the prices of a number of commodities.
The price of nearly every agricultural commodity in-
creased dramatically in the second half of 2007 and
reached peak levels in the early months of 2008, cre-
ating a global food price bubble resulting in a world-
wide food crisis. In terms of concrete figures, world
agricultural commodity prices rose by 70% (in dol-
lars) between September 2006 and February 2008.
As a consequence, soaring food prices undermined
food security and worsened the livelihoods of the
most vulnerable households worldwide, eroding
their already limited purchasing power.

The rising food prices were the result of the coin-
cidence of several global factors and trends, some
structural (rising demand from developing countties,
increased use of feedstock to produce biofuels) and
others temporary, ranging from droughts in key
grain-producing regions, through low stocks of ce-
reals and oilseeds, rapidly rising oil and energy prices
to a high level of speculation, among others.

The situation in the EU: wide differences
between Member States, sectors and
households

In the EU, the food supply chain accounts for 6%
of EU value added and 12% of EU employment.
It brings together the agricultural sector, the food
processing industry and the distribution sector. The
role of the food sector for the European economy,
as well as the importance of foodstuffs in the daily
shopping baskets of European consumers, cannot
therefore be overrated. The recent price hikes re-
sulted in a rapid increase in consumer food prices,
although they were transmitted to different a degree
and pace at Member State level. The likely causes
of such differences in pass-through across coun-
tries were linked to various factors such as differing
infrastructure costs, domestic policies, and market
structures. Wide differences in food pricing between
Member States could thus be observed as a result.

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

Although in 2008 the prices of certain commodi-
ties started to decline, the unprecedented retail price
hikes (and the absence of a downward consumer
price trend) have raised important concerns regard-
ing possible malfunctions of the European food
supply chain. The competitive structure of food re-
tail markets and the regulatory hurdles which market
entrants may face have also been under the spotlight.
Such potential malfunctions and legislative bartiers
have possibly affected the transmission mechanisms
linking agricultural commodity prices with producer
and consumer food prices.

Commiission action and its implications
for competition policy

In response to these concerns, the Commission has
initiated a process aimed at providing both an im-
mediate and a long-term response to the surge in
food prices, so as to mitigate the impact that this
trend has on final consumers.

The Communication on “Tackling the challenge
of rising food prices: Directions for EU action”
of May 2008 (*) set up a Task Force to examine the
functioning of the food supply chain, including
concentration and market segmentation of the food
retail and distribution sectors in the EU. The Task
Force produced a first report on the situation that
was incorporated into a second Communication on
“Food Prices in Europe” (°) adopted in December
2008, which proposed a roadmap to improve the
functioning of the food supply chain.

From a competition policy perspective, the lat-
ter Communication calls for vigorous and coherent
enforcement of competition rules in the food sup-
ply markets by both the Commission and national
competition authorities. Underlying questions that
arise in this context relate to the need to understand
whether concentration in the food supply chain is
more problematic than in other sectors, whether
the food supply chain is prone to price stickiness
and whether such alleged stickiness can be linked
to competition shortcomings. The intrinsic concern
of competition authorities throughout the EU is to
ensure that consumers receive the full benefits of
well-functioning markets in the food sector.

(®) COM(2008) 321.
() COM(2008) 821.
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In its December Communication, the Commission
committed to pay particular attention to a number
of specific practices that occur with relative fre-
quency in food retail markets. Apart from hardcore
restrictions on competition such as cartels and re-
sale price maintenance, some practices have been
singled out as potentially harmful for competition.
Such practices, which may thus merit closer scrutiny,
always on a case-by-case basis, relate to:

* buying alliances, which, under certain circum-
stances, can be used as a tool for foreclosing ri-
vals” access to essential inputs or can relate to
collusive behaviour on downstream markets;

* exclusive supply agreements and certification
schemes, which can lead to foreclosure of com-
peting buyers;

* single branding and tying obligations, which may
possibly restrict in-store inter-brand competi-
tion/foreclose competing suppliers;

* the use of private labels, which may possibly
foreclose competing brands.

On the basis of such reflection at Commission level,
DG Competition will endeavour to deploy its advo-
cacy, monitoring and enforcement efforts in order
to ensure that the food supply chain functions op-
timally.

National expertise as a key asset in
remedying shortcomings
Given that retail markets are often defined at most

as national in scope, it is crucial for competition
authorities throughout the EU to address potential

malfunctioning within the food supply chain in a co-
herent and coordinated manner. To this end, in 2008,
the Huropean Competition Network (ECN) served
as a forum for discussion and exchange of best prac-
tice on issues related to food retail markets. In this
context, DG Competition organised two meetings
of the ECN Food Subgroup in July and November
2008. National competition authorities have been
very active and have closely scrutinised many food-
related sectors, as well as initiating a number of in-
vestigations (e.g. the bakery sector in Italy, the olive
oil sector in Spain) and inquiries (e.g. the Grocery
Monitor in Ireland), to name just a few.

Outlook

Given the gravity of the global economic crisis, the
pricing of foodstuffs is likely to remain high on the
political agenda throughout 2009. In January, the
United Nations issued a new statement warning of
forthcoming food shortages worldwide and remind-
ing governments and policy makers of the need to
continue combating soaring food prices in the con-
text of the current economic downturn.

At EU level, the work of the Commission Food
Task Force will continue this year and will be re-
ported to the Council in December. It will also feed
into the forthcoming Review of the Single Market.
In parallel, DG Competition will strive to deepen its
knowledge of the markets’ structure and practices in
order to identify and remedy any possible breaches
of competition rules. To this end, further sustained
coordination within the ECN will also take place.
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The use of pricing analysis for market definition purposes:
the Arjowiggins/M-real Zanders Reflex and Arsenal/DSP mergers

Daniel Donath (})

Introduction

The Commission recently considered a number
of transactions in which one of the main is-
sues during the Phase II investigation was the
delineation of the geographic market. These in-
clude COMP/M.4513 — Arjowiggins/M-real
Zanders Reflex, COMP/M.4989 — Alo/ MX and
COMP/M.5153 — Arsenal/ DSP. While the in-
vestigations in the first two transactions examined
whether the national boundaries of EEA Member
States circumscribe geographic markets, or whether
there is a wider EEA market, the assessment of the
third transaction hinged on a world- or EEA-wide
geographic market definition. The distinction be-
tween national and EEA-wide or perhaps region-
wide markets is becoming increasingly important,
as twelve additional Member States have joined the
EEA common market since May 2004. Any Com-
mission decisions prior to 2004 delineating markets
as EEA-wide should therefore no longer be relied
on, as such analysis refers to the old EU-15 Mem-
ber States. Moreover, the addition of twelve new
Member States with their own specificities has fur-
ther increased the level of heterogeneity, which was
already high among the old fifteen Member States
that previously formed the European Union. It thus
seems useful to provide an overview of empirical
techniques that lend themselves particularly well to
the delineation of geographic markets. In particu-
lar, this article sets out an easy framework that relies
on pricing analysis to examine how wide the geo-
graphic markets are and uses the Arjowiggins/M-
real Zanders Reflex and Arsenal/DSP transactions
as concrete examples. (%) It is important to note that
although all of the above-mentioned cases entered
into a Phase II investigation, the techniques in this
paper are fairly straightforward and are thus partic-
ularly well suited for investigations during Phase 1
proceedings. (°) In addition, although the article con-

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the author.

() Alo withdrew its notification of the Alo/MX transaction
during the Phase II investigation, and so this case is not
discussed any further.

() For example, pricing analysis was already undertaken dut-
ing the Phase I investigation of the Arsenal/DSP trans-
action. Pricing analysis was also used to delineate product
markets in the Phase I investigation in COMP/M.5190 —
Nordic Capital/ Convatec (sec Recitals 27 to 30).

centrates on the delineation of geographic markets,
the same framework can be used for product market
definition. (*)

The article is divided into four sections. The next
section contains a brief overview of the relevant
question that needs to be answered to delineate the
markets and explains how pricing analysis can ap-
proximate the answer to this question. The third
section surveys the statistical techniques that are
used for pricing analysis. The types and sources
of data that are needed to perform the analysis are
discussed in the fourth section. Specific examples
from the Arjowiggins and Arsenal transactions are
discussed in the fifth section. In addition to offer-
ing some general conclusions, the last section also
discusses other uses of the data that is collected for
performing pricing analysis, and in particular how
the additional information in these databases can
be used to strengthen the findings from the pricing
analysis.

The intuition behind geographic market
definition

Market definition is based on the SSNIP test that
examines whether a hypothetical monopolist would
profitably and permanently increase prices by 5-10%
in a given candidate market. The hypothetical mo-
nopolist test requires the Commission to start with
the smallest possible candidate market and to see
whether such market is a relevant market, or wheth-
er it is part of a wider market, to ensure that only
the most important competitive constraints on the
hypothetical monopolist are included in the relevant
market.

Consider for example a transaction in which there
are only two firms that produce a particular prod-
uct in a given Member State, and these firms are
undertaking a merger. The relevant question is thus
whether the given Member State forms its own rel-
evant market, or whether it is part of a wider (for
example EEA-wide) market, as the firms would be
merging to monopoly if the relevant geographic
market was to be defined by national boundaries.
Intuitively, we need to assess whether the merging

() For example, the Commission used pricing analysis in the
Arjowiggins/M-real Zanders Reflex transaction to exam-
ine whether reels and sheets are both part of a larger car-
bonless paper market, or whether each product forms its
own product market.
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parties’ competitors in at least the neighbouring
Member States would direct enough of their sales to
the Member State of the merging parties to thwart
a permanent price increase by the merging parties.
If these additional imports make the price increase
unprofitable, this implies that the relevant market is
not defined by national boundaries, as the competi-
tors in the neighbouring Member States must exert
a competitive constraint on the merging parties. If,
however, this price increase would be profitable, this
implies that the Member State in which the merger
takes place forms a relevant geographic market on
its own.

The question of whether enough sales would be di-
rected to a particular Member State in response to a
price increase of 5-10% cannot simply be assessed
by pointing to centralised manufacturing sites, low
transport costs, and high levels of trade flows with-
in the EEA, which are the usual type of arguments
that Form COs contain in support of wider mar-
kets that encompass the EEA. This is because, al-
though such statements are consistent with a wider
market, they provide only limited insight as to how
much substitution there is between the products of
the competitors in the different Member States, and
whether these competitors would have the incen-
tives to sell more of their product in a particular
Member State in response to price increases in that
Member State. (°) Instead, the assessment of the hy-
pothetical monopolist test requires careful empirical
analysis.

There are two basic types of empirical analysis that
lend themselves particularly well to the assessment
of the hypothetical monopolist test. The first type
of analysis, called critical loss analysis, directly as-
sesses whether the price increase of 5-10% is profit-
able by comparing by how much the hypothetical
monopolist’s quantity sales would have to decrease
to make a price increase unprofitable (i.e. the critical
loss) with an actual loss that the hypothetical mo-
nopolist would incur in response to the same price
increase. While the critical loss is easy to compute,
it is significantly more complicated to compute the
actual loss, which depends on the reaction of con-
sumers and thus requires the demand curve and in
particular its elasticity to be estimated. (°) Such esti-

() It should be noted that it is indeed necessary, for example,
to observe high levels of imports and exports within the
EEA to establish that competing producers in other Mem-
ber States may exert competitive pressure on the merging
parties. Observing such patterns is, however, not sufficient
to argue that markets are wider than any given Member
State.

() For more details on critical loss analysis, see Andrea
Amelio, Miguel de la Mano and Manuel Godinho de
Matos, Ineos/Kerling merger: an example of quantitative
analysis in support of a clearance decision, Competition
Policy Newsletter 2008, Number 1 — Spring.

mation is, however, fairly difficult and has very high
data requirements. As a result, there are many in-
stances in which this method produces rather non-
robust estimates or no estimates at all.

The second type of analysis, called pricing analysis,
uses the key intuition that if two geographic areas
are in the same relevant geographic market, then
any “misalignment” in the prices specific to each
geographic area would only be temporary, as prices
would be forced back into line with each other due
to exports from the “low price” geographic area to
the “high price” geographic area. Thus, for exam-
ple, if markets are EEA-wide, any “misalignment”
in national prices should only be temporary, as im-
ports would be shifted from one Member State to
another. Such an analysis is clearly only an approxi-
mation to the SSNIP test question, as it does not
provide a direct answer to whether or not a price
increase of 5-10% would be profitable for the hypo-
thetical monopolist. Neither does finding that prices
in two geographic areas move closely together pro-
vide any insights as to the causality of the relation-
ship between the prices. That is, such a finding does
not provide any evidence for whether the compet-
ing producers in the surrounding geographic areas
provide a competitive constraint on the hypothetical
monopolist, and hence the prices move together, or
whether the hypothetical monopolist constrains the
competing producers in surrounding areas. Obvi-
ously, for merger control purposes, the latter rather
than the former is required.

On the other hand, unlike critical loss analysis, pric-
ing analysis uses fairly straightforward and easy-to-
implement empirical techniques that lend themselves
particularly well to examining the closeness of price
movements over time. There is thus a trade-off be-
tween the evidentiary value of the findings from the
pricing analysis and the ease with which the pric-
ing analysis can be implemented. To alleviate such
concerns, it is always important to supplement the
findings from the pricing analysis with some factual
evidence that explains how the producers in the
surrounding areas can constrain the hypothetical
monopolist. Consider for example an unexpected
event such as a plant shutdown in a given Member
State. If prices in that Member State move in line
with prices in the other Member States despite this
plant shutting down, as producers in the surround-
ing areas are shifting some of their sales to that par-
ticular Member State, it is likely that the Member
State must be part of a wider market. At the same
time, it is important to note that if strong price co-
movements over time are not found, this generally
suggests that the competitive relationship between
two geographic areas is not particularly strong, and
they are not in the same geographic market. Thus,
while additional qualitative information is needed
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in conjunction with the results of the pricing tests
to argue that two geographic areas are in the same
relevant market, the lack of price co-movements is
usually indicative that two geographic areas are not
in the same market. ()

Statistical techniques used for pricing
analysis

There are two techniques that lend themselves par-
ticularly well to examining the extent to which prices
move together over time. The first technique, corre-
lation analysis, measures the extent (summarised by
the correlation coefficient) to which prices in one
geographic area are associated with prices in another
geographic area. If the prices of the two geographic
areas move perfectly in line with each other, the cor-
relation coefficient is one. If there is no relationship
between the prices, the correlation coefficient is zero.
As the correlation coefficient can vary between zero
and one, it thus needs to be assessed whether the
prices are sufficiently correlated to consider the two
geographic areas to be in the same market. To do
this, it is typical to use as a benchmark the correla-
tion between two geographic areas that are accepted
as being in the same market. For example, if it is
accepted that the geographic market is EEA-wide,
and the issue to be examined is whether the market
is world-wide, the correlations between the prices in
the different Member States may be used as useful
benchmarks against which the price correlations of
the different continents can be compared. Of course,
there may also be instances in which no benchmark
is readily available. In such a case, a view must be
taken on what level of correlation is high enough to
indicate that two geographic areas are in the same
market. In general, it is hard to reconcile any correla-
tion coefficient below 0.8 with the hypothesis that
two geographic areas are in the same market. ()

Although correlation analysis is fairly easy to imple-
ment, it suffers from some major shortcomings. For
example, one important element of correlation analy-
sis is controlling for common shocks to prices across
the different geographic areas such as common cost
movements or currency movements, as it is pos-
sible that high correlations could be driven entirely
by changes in these common elements. In such an
instance, the conclusion would be arrived at that two
geographic areas are in the same market, although
the prices may not be directly related to each other.
For example, if the relationship between prices of a

() Unless the competitive relationship between the different
geographic area has been subject to some large structural
change over time.

() 'This of course assumes that appropriate care is exercised
in the construction of the average price series that are to
be analysed, and the below-described shortcomings of the
correlation tests are properly accounted for in the analysis.

chemical product in two Member States is examined,
such prices should be adjusted for the effect of crude
oil, as crude oil usually accounts for a large portion
of the product costs and may induce common move-
ment in the prices of the chemical product in the two
Member States. (°) It is, however, important to note
that once it is found that prices that are not adjusted
for common elements do not move together, it is no
longer necessary to examine whether prices that are
adjusted for common elements move closely togeth-
er, as removing common elements should make the
price correlations even lower.

It is also possible that although prices of two geo-
graphic areas are related, they may be subject to sig-
nificant random disturbances at some point in time
(e.g. there may be an event that occurs in one Mem-
ber State but not in another), or prices may respond
to changes in market conditions with a time lag. This
may result in low correlation coefficients, as correla-
tion analysis examines contemporaneous movements
over time. Care is thus needed when interpreting the
results from correlation analysis, and it is preferable
to supplement the results from correlation analysis
with findings from another technique such as the
stationarity tests that are described next.

Stationarity analysis, which is the second technique
used for pricing analysis, avoids most of the above-
mentioned issues. This is because it examines (using
sophisticated statistical tests) whether the relative
prices of two geographic areas tend to revert to a
long-run average value over time. The use of rela-
tive prices means that the role of the common ele-
ments or currency effects is reduced to a minimum.
Stationarity tests do not also require the use of any
subjective benchmarks and are generally robust to
responses with time lags and temporary random dis-
turbances. At the same time, however, stationarity
tests are more difficult to implement and can also
result in misleading findings due for example to the
presence of a number of structural breaks in the
relative prices.

Essentially, for geographic market definition pur-
poses, stationarity analysis amounts to examining
whether the relative price series oscillate around a

() There are two ways of adjusting for common effects. The
most precise method amounts to obtaining a “recipe” for
the production of the particular product and subtracting
the portion that is accountable for by the common effect.
If such a recipe is not available, the common effect can
be adjusted for by using regression analysis, in which the
price of the product is regressed on the price of the com-
mon effect (e.g. price of crude oil), and the portion of the
price of the product that is not explained by the price of
the common effect is used as the adjusted price.
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constant value that is close to one over time. (") If
they do (i.e. the relative price series are found to be
stationary), this is consistent with the two geograph-
ic areas being in the same market, as the prices can
only deviate from each other for a short period of
time. Consider, for example, Figure 1 and Figure 2
in the Annex that display the hypothetical price of a
product in Member State A relative to the hypotheti-
cal price of a product in Member State B. In Figure
1, the relative price oscillates around 1, implying that
the prices in the two Member States are on average
the same, which is consistent with the two Member
States being in the same market. In Figure 2, the
relative price is sloping upwards, which implies that
the product in Member State A is becoming rela-
tively more expensive compared to the product in
Member State B, and thus there is no long-run sta-
ble relationship between the prices that would be
consistent with the two Member States being in the
same market.

It is also important to note for both correlation and
stationarity analysis that, as we are looking at move-
ments of prices over time, it is necessary to have
enough observations to ensure that the analysis is
meaningful. In general, it is necessary to have about
three years of data at monthly levels as a mini-
mum, although five or six years of data would be
preferred. In this regard, one question that arises
is how data from five years ago may be useful in
delineating the markets today. Thus, it is usually ad-
visable to look at different subsamples throughout
the whole period to ensure that prices move closely
together over time. Consider, for example, Figure
3 in the Annex that plots hypothetical prices of a
given product in Member States A and B for five
years, while Figure 4 plots the same prices only for
the last three years. It can be seen that although the
prices appear to move closely together throughout
the whole period, which is also confirmed by the
correlation coefficient of 0.95, the movement is
not as close if only the last three years of data are
considered (the correlation coefficient is 0.46). This
would suggest that the prices in the two Member
States can drift apart from each other for a fairly
long period of three years, which is not consistent
with the two Member States being in the same mar-

(") If the relative price oscillates around a constant value,
the relative price is said to be “stationary” (see Figure 1).
If the relative price does not oscillate around a constant
value and is not subject to a trend, the relative price is
said to be “non-stationary”. If the relative price is subject
to a trend and oscillates around this trend, the relative
price is said to be “trend-stationary” (see Figure 2). If the
relative price is subject to a trend but does not oscillate
around this trend, the relative price is said to be “trend
non-stationary”.

ket, although the correlation coefficient is very high
if we look at the whole period of five years. (')

Data

There are in general two types of data that can be
used to perform pricing analysis. The first type uses
data from marketing agencies such as AC Nielsen
or Gtk that for example collect scanner data in su-
permarkets and report aggregate statistics for each
country such as the total amount of a product sold
in a given country and the price at which this prod-
uct is sold. (**) There are also periodicals such as
FarmBrief in the UK that systematically collect pric-
es of products such as fertilizers on a monthly basis
by calling different purchasers and collating this in-
formation. When attempting to gather and use this
data for market definition purposes, it is important
to keep the following limitations in mind. First, this
type of data is not available for every industry and
can also be fairly costly to obtain. Second, as this
data is based on a sample that is extrapolated to con-
struct the aggregate figures, it may in some instances
result in somewhat imprecise estimates. Third, as
usually only the aggregate figures are available, it is
not possible to see how this data was constructed
and to clean any outliers in the data.

The second type of data is based on the accounting
systems of the merging parties as well as their com-
petitors. Accounting systems store information for
every sale that a firm makes, including information
on the date of the product sale, the type of prod-
uct sold, customer name and location, the quantity
of the product sold, sales revenues and production
costs. It is thus possible to create weighted average
prices for each firm in the industry by product and
by location (e.g. country or continent) on a monthly
basis by aggregating over total revenues and total
sales of each firm. If the same type of data is also
available from the competitors of the merging par-
ties, this allows actual market-level prices in each
geographic area to be constructed, and such prices
can then be used to approximate the SSNIP test. In
many instances, however, the only data available is
that of the merging parties. While such prices do
not correspond to market prices in most instanc-
es, they can still provide important insights into
the market definition question. This is because the

(") This result may be somewhat countet-intuitive. The corre-
lation coefficient however depends on the extent to which
the two variables are related (the so-called covariance) re/a-
tive to the extent to which each of the two variables vaties
over time (the so-called variance), and this relationship
may not be constant over time such as in the example that
is considered here.

("3 Such data is usually constructed by collecting the required
information in supermarkets that account for a large per-
centage of total sales and is extrapolated to construct the
total amount of product sold in a given country.
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way that each of the merging parties sets prices in
a number of geographic markets provides impor-
tant evidence as to the competitive constraints that
it faces in each geographic area. In particular, if a
firm sets prices in two geographic areas such that
the prices move closely together over time, this is
consistent with these geographic areas being in the
same market.

It is important to note that the data must be
“cleaned” prior to constructing the weighted aver-
age prices that are used in the pricing analysis, to
ensure that the results are not driven by outliers. For
example, customers may often return the products
they purchased, and such returns are often recorded
with negative revenues and negative quantities sold.
If such a return is large enough as a percentage of
the total sales in any given month, this may influence
the weighted average price in that particular month
and, as a result, the pricing analysis. To minimise the
effect of such rogue observations, it is customary to
purge from the analysis all observations with non-
sensical values such as negative revenues and quan-
tities, and observations whose prices are either too
high or too low compared to what we would expect
the customers to pay for the products. (")

The Arjowiggins/M-real Zanders Reflex
and Arsenal/DSP transactions

The issues that arise while defining geographic mar-
kets were discussed in great detail in the Arjowiggins/
Me-real Zanders Reflex and Arsenal/ DSP decisions,
which both contain detailed annexes that not only
review the Commission’s analyses and preferred em-
pirical techniques but also discuss the arguments and
alternative empirical analyses put forward by the no-
tifying parties. This section briefly introduces both
transactions in more detail and explains how the
Commission applied the above-developed frame-
work in the two cases to delineate the geographic
markets.

Arjowiggins/M-real Zanders Reflex

This case was notified on 31 October 2007 and re-
lated to the acquisition of M-real Zanders Reflex
(“Reflex”), a paper plant in Diren (Germany), by
Arjowiggins. The parties horizontally overlapped in
the production and sales of carbonless paper, trac-
ing paper and premium fine paper. The key market
reviewed in this transaction was the carbonless pa-
per market, by far the largest of the three affected
markets with EEA sales of around half a billion eu-
ros. Carbonless paper is used to make duplicate cop-
ies without a carbon layer (for example for invoic-

(") In practice, it is usual to discard the top 1% of the data
with the highest values and the bottom 1% of the data
with the lowest values.

ing forms and purchase orders) and is sold either in
reels or sheets (sheets are created by cutting reels
into smaller pieces).

The EEA carbonless paper industry mainly com-
prises five producers that account for around 90%
of the EEA market, and there are hardly any im-
ports into the EEA. As Arjowiggins was the larg-
est of these five producers, the transaction would
further strengthen the position of Arjowiggins
with the combined entity having around half of the
EEA market, and a large increase in market share
coming from Reflex. The position of the merged
entity would be even more marked if national mar-
kets were to be considered, as the market share data
showed significant variations among the different
national markets, and these markets included some
of the largest Member States. ('*) This significant
variation in the presence of the merging parties is
also true for the other producers. For example, Tor-
raspapel is mostly present in the Iberian peninsula,
where it is a major player. The varying presence of
the different competitors in the different parts of
the EEA thus suggests that the conditions of com-
petition may not be homogeneous across the EEA
and that geographic markets may be as narrow as
the individual Member States.

This indication is also consistent with the findings
in a recent cartel case which suggest that the cartel
members agreed on price increases for each country
separately for reels and sheets, as the agreed price
increases were often quite different, with the maxi-
mum difference being a 15% increase for one Mem-
ber State and no increase for another. (**) Thus, it
appears that the cartel members’ agreement was not
consistent with EEA-wide geographic markets ei-
ther. On the other hand, the notifying party pointed
to centralised manufacturing, the existence of Euro-
pean/world-wide brands, limited transport costs and
high levels of import and export within the EEA as
evidence that the market is EEA-wide. Given the
conflicting qualitative evidence, as on the one hand
the market share variations and the cartel decision
were pointing towards national markets, while on
the other hand the high trade flows were consistent
with a wider geographic market definition, the Com-
mission used pricing analysis to gauge how wide the
geographic market is.

() For example, the merged entity would have [70-80]% of
the German sheets market that accounts for 13.3% of
EEA sheets sales, [60-70]% of the French sheets market
that accounts for 13.7% of EEA sheets sales, and [70-
80]% of the Italian reels market that accounts for 14.9%
of EEA reels sales.

(") Commission Decision 2004/337/EC of 20 December
2001 relating to a proceeding pursuant to Article 81 of the
EC Treaty and Article 53 of the EEA Agreement, Case
COMP/E-1/36.212 — Carbonless paper.
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The Commission obtained monthly volume sales
and value sales by country and for reels and sheets
from the five largest producers of carbonless paper
for the period January 2004 to December 2007 that
it used to construct market-level prices in the differ-
ent Member States. In addition, the Commission also
obtained transaction-level data at invoice level from
Arjowiggins for January 2002 to December 2007 and
constructed Arjowiggins-specific average country
prices in the different Member States. As discussed
above, market-level prices are preferable for the SS-
NIP test analysis. However, combining data from
five different producers may be inherently subject to
measurement error, as data from five different ac-
counting systems are put together. Given that Ar-
jowiggins’ own data was submitted at invoice level,
which allowed thorough cleaning, it thus served as a
useful check on the results based on the data from
the five producers. Therefore, the Commission per-
formed two types of analysis: the first one was based
on the data from the five largest producers, and the
second one was based on Arjowiggins’ transaction
data. (%) The analysis was performed for six out of
the 29 EEA countries: Germany, France, Italy, Po-
land, Spain and the UK. These countries accounted
for around three quarters of total carbonless paper
sales in the EEA over the period. As a separate anal-
ysis carried out by the Commission pointed mainly
towards separate product markets for reels and
sheets of carbonless paper, the Commission investi-
gated how wide the geographic markets are for these
two products separately.

Figure 5 and Figure 6 in the Annex plot the country-
level prices for reels and sheets for the six Member
States. The correlation coefficients for sheets, which
range from -0.16 to 0.406, suggest that the prices do
not move closely together, and thus these results
point towards national markets. The evidence was
more mixed for reels. In particular, the French, Polish
and Italian prices appear to move more closely to-
gether. (") The correlations between Germany and
these three countries range from 0.73 to 0.77, which is
somewhat lower. The correlations between the Unit-
ed Kingdom and the four Member States range from
0.45 to 0.51, which suggest that the United Kingdom
may be systematically different from the other Mem-
ber States.

Given that (i) there is no clear benchmark against
which to assess the correlation results, and (ii) some
of the close price movement may be driven by move-

(") Given that the analysis based on Arjowiggins” own trans-
action data is confidential to Arjowiggins, the results are
not discussed any further, although it is noteworthy that
the findings are very similar to those based on the data
from the five largest producers. It thus provides additional
comfort in terms of the robustness of the results.

(") The correlation coefficients range from 0.86 to 0.94.

ments in input costs (for example paper pulp), the
correlation analysis was supplemented by stationar-
ity tests that do not require a subjective benchmark
and reduce the role of common elements to a mini-
mum. ("*) Taking Germany as an example, the Com-
mission examined whether the prices in the other
tive Member States relative to the German prices
(see Figure 7 and Figure 8 for the relevant plots) are
stationary, which would be consistent with Germany
being part of a wider market. Particularly the relative
reels prices suggest that there are clear upward trends
that are not consistent with a geographic market that
would be wider than Germany. This was also con-
firmed by the formal stationarity tests, which implied
that, with the exception of the UK for reels and Spain
for sheets, there is no stable long-run relationship be-
tween the German prices and the prices in the other
Member States. (**) Similar results wetre found for the
other Member States such as France and Italy. Thus,
the stationarity analysis did not provide any evidence
that the “law of one price” holds across the different
geographic markets for both reels and sheets.

In conclusion, the hypothetical monopolist test re-
quires the Commission to start with the smallest pos-
sible candidate geographic market and to see whether
such market is a relevant market, or whether it is a
part of a wider geographic market. In this instance,
the smallest possible relevant market was a Member
State, while a wider market was the EEA. Neither
the correlation analysis nor the stationarity tests pro-
vided any consistent evidence that would point to-
wards EEA-wide markets, and instead much of the
evidence points towards national markets. This is also
consistent with the behaviour of the cartel members,
which agreed on price increases that differed across
the different Member States, and with the widely
varying presence of the different producers across
the EEA, which also suggests that the conditions of
competition are not homogeneous across the EEA.

Arsenal/DSP

This case was notified on 17 June 2008 and related
to the acquisition of DSP, a subsidiary of DSM,
by Arsenal Capital Partners, the owner of Velsi-
col. Both of the parties were active in the produc-
tion and sale of solid technical grade benzoic acid
and sodium benzoate. (*) These products are used
as antimicrobial preservatives in foods and drinks,

(") The price series could also be adjusted for paper pulp
costs, and such adjusted prices could be used for the cor-
relation analysis. However, such information was not
available to the Commission, and thus it relied on the sta-
tionarity tests.

(") The relative prices were found to be trend-stationary in all
the other instances.

(*") The transaction also gave rise to an investigation of verti-
cal issues in the benzoate plasticizer market that is not
discussed in this article.
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and the difference between the two is that sodium
benzoate is soluble in water whereas benzoic acid
is not. (*') There are currently only four major pro-
ducers of technical grade benzoic acid in the world.
These are DSP and Velsicol in the EEA, Emerald
Kalama in the US, and Wuhan in China. The same
four producers are also the major producers of so-
dium benzoate, although there are other large pro-
ducers of sodium benzoate in China. The merger
would thus combine the only two EEA producers
of solid benzoic acid and sodium benzoate. In the
case of benzoic acid, the parties would merge to a
near monopoly, as imports of benzoic acid from
China and the US were very marginal. As regards so-
dium benzoate, the merged entity would have about
two thirds of the market, while the rest would be
supplied by the Chinese competitors. Thus, the key
question to be examined was whether the geograph-
ic market for both of these products was EEA-wide
or world-wide. That is, whether in the event of price
increases in the EEA, the US and Chinese competi-
tors could thwart price increases by exporting more
of both products to the EEA. As the analysis for
both of these products followed the same steps, this
article only discusses one of these markets, the ben-
zoic acid market, to demonstrate the role of pricing
analysis in delineating the geographic markets.

The qualitative evidence for solid benzoic acid is al-
ready highly indicative that the EEA forms its own
market. This is because the European producers
have a virtual monopoly in the EEA. The Chinese
producers’ market share amounted to [1-2]% of
EEA sales, while the US producers’ market share
decreased by about half from 1999 to 2007, al-
though the euro significantly appreciated during the
same period. The market investigation also revealed
that (i) the EEA producers’ competitive advantage
due to transport and tariff costs amounts to 10-15%
over the Chinese and US competitors, and (ii) EEA
customers did not consider Chinese benzoic acid, in
particular, to be of the same quality as that of the
EEA producers.

Nonetheless, the notifying party pointed to increased
world-wide trade flows of benzoic acid and the fact
that both Velsicol and DSP were exporting most of
their output outside of the EEA as evidence that
the EEA was part of a wider world-wide market.
The Commission thus undertook pricing analysis to
further examine how wide the geographic market
for benzoic acid is.

Invoice data from the merging parties and their US
competitor Emerald were obtained for the period

(" Benzoic acid is produced in liquid form, and this liquid
can either solidify to produce solid benzoic acid or can be
used as an input in other products such as sodium ben-
zoate or benzoate plasticizers.

January 2002 to July 2008. As data from the Chinese
competitor Wuhan were not available, the Commis-
sion could not construct market-level prices for Asia
and thus could only use market-level data to exam-
ine whether North America and the EEA are part
of the same market. (**) The resulting correlation
coefficient between the EEA and North American
prices was 0.53. Given that the EEA is assumed
to be a single market, the correlations between the
different Member States can serve as useful bench-
marks against which the magnitude of the correla-
tion coefficient between the EEA and North Amer-
ica can be compared. The benchmark correlations
of the four largest Member States (in terms of ben-
zoic acid sales) range from 0.94 to 0.96. This implies
that North America and the EEA are not part of
the same market. Moreover, North American prices
were also significantly higher than EEA prices from
2004 until 2007, which is not consistent with global
markets either. The lack of any stable long-term re-
lationship between these two continents was further
confirmed by the stationarity tests, which suggested
that the relative prices are trend non-stationary.

Given that data from the Chinese producer Wuhan
were not available, the Commission relied only on
Velsicol’s and DSP’s average EEA and Asian prices
to gauge whether there is any evidence that would
be consistent with these two continents being in
the same geographic market. As the techniques
that were used in the analysis of both Velsicol’s and
DSP’s data are the same, the analysis of Velsicol’s
data is described as an example. The price correla-
tion between the EEA and Asia was found to be
0.89, which may be indicative that Velsicol sets pric-
es such that the EEA and Asia are in the same mar-
ket. However, when the correlation coefficient was
calculated only for the more recent three-year pe-
riod from 2005 onwards, the correlation coefficient
dropped to 0.18. This implies that although Velsi-
col may have faced similar competitive constraints
in Asia and the EEA in the past (and hence sold
benzoic acid for the same price in both locations),
this is no longer the case for the more recent years.
Moreover, the benchmark correlation between the
UK and the Netherlands was calculated to be 0.97
for the whole period and 0.85 for the period from
2005 onwards. (*) This further shows that while the
competitive conditions that Velsicol faced in the

(**) The analysis using Velsicol’s and DSP’s weighted average
prices yields the same findings and is thus not discussed
in this article.

(*) There was no other Member State to which Velsicol sold
more than 10% of its output in any given year. To avoid
the impact of outlying values and thus very low correla-
tions among Member States that would be indicative that
the markets are not wider than a given Member State,
which is not sensible, the Netherlands and the UK were
used to calculate the benchmark correlation.
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EEA remained similar throughout the whole period
(as would be expected as the EEA is assumed to
be one single market), the competitive conditions in
Asia relative to the EEA must have changed over
time. The results from the correlation analysis were
further confirmed by the stationarity tests on the
relative prices, which suggested the relative prices
were not stationary.

In addition to the qualitative evidence overviewed
above, the conclusion from the empirical analysis
that the market for benzoic acid is EEA-wide is pet-
haps best documented by the unexpected and pro-
longed simultaneous shutdowns of Velsicol’s and
DSP’s plants in April 2007. Such an event can serve
as a useful test (the so-called event study) of wheth-
er the US producer Emerald and the Chinese pro-
ducer Wuhan would or could export more output
to the EEA in the event that the combined entity
decided to restrict sales of benzoic acid to its EEA
customers. Neither Wuhan nor Emerald supplied
more benzoic acid to the EEA, and the shortage of
benzoic acid in the EEA lasted approximately for a
year and resulted in benzoic acid price increases in
the EEA. This implies that the US producer Emer-
ald and the Chinese producer Wuhan do not exert
a competitive constraint on the merging parties that
would be consistent with a world-wide market for
benzoic acid.

Conclusions

Market definition is based on the SSNIP test that
examines whether a hypothetical monopolist would
profitably and permanently increase prices by 5-10%
in a given candidate market. Answering this question
requires careful empirical analysis that cannot be
performed by merely pointing to high trade flows
or the existence of centralised manufacturing sites,
although such findings are certainly consistent with
the hypothesis that markets are EEA- or world-
wide. This is because such statements provide only
limited insight as to how much substitution there is
between the products of the competitors in the dif-
ferent geographic areas that can potentially be in the
same relevant geographic market.

Although pricing analysis only approximates the
answer to the SSNIP test question, it can provide
useful insights into geographic market definition
when combined with additional qualitative evidence.
Its advantage over techniques such as critical loss
analysis, which directly answers the SSNIP test, is
however that it is fairly straightforward and easy to
implement.

It is now customary for companies’ accounting sys-
tems to store information on each sale that is made.

The stored data usually includes among other infor-
mation the customer’s identity and location, char-
acteristics of the products sold, the quantity and
revenue amount of the product sold, production
costs and margins. When such data is collected from
the merging parties as well as their competitors, it
can be used to create market-level prices that can
be directly used to perform the SSNIP test analysis.
If it is too costly to collect such data from every
competitor, or such data is not readily available, the
transaction data of the merging parties can be used
on its own to assess how the parties set prices in
different geographic areas, as their pricing behav-
iour will depend on the competitive constraints that
they face in each market. Thus, such an analysis can
indeed provide very useful insights into geographic
market definition.

The availability of transaction-level data from the
merging parties can also allow a number of addi-
tional tests to be performed that are directly related
to defining markets. For example, such data usu-
ally contains information on the margins earned on
each sale, which allows average margin per product
or geographic area to be constructed. Compar-
ing the magnitudes of the margins across different
geographic area or products may provide addition-
al information for market definition, as the mar-
gins would be expected to be similar if two geo-
graphic areas are in the same market. Likewise, in
many instances, the merging parties argue that they
are subject to increasing world-wide competition,
which would constrain them in the event of price
increases, although the geographic market may not
be world-wide. Plotting the margins of the parties
thus seems to be a useful way to check on this in-
creased competition: if margins are indeed declin-
ing over time, this may be used as evidence that the
parties are indeed facing increased competition in
the market. Assessing the development of margins
during an unexpected event that leads to a shortage
of a product is another useful test: if, following the
event, the parties” margins increase for a long period,
this would be consistent with the hypothesis that the
parties are not constrained by other competitors in
their own geographic market, and thus this market
probably forms a relevant market on its own. Final-
ly, accounting systems also include information on
the characteristics of customers, such as for exam-
ple whether they are final customers or distributors.
This information can then be used, for example, to
check whether the company prices the same way to
both types of customers or not, as distributors may
be more likely to multi-source and thus to more eas-
ily thwart any price increases. This may then provide
further guidance on how to segment the markets.
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Annex
Figure 1: Stationary relative price Figure 3: Monthly prices in Member States
A and B from 1/2004 to 12/2008
@ (correlation=0.95)
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Figure 2: Trend-stationary relative price Figure 4: Monthly prices in Member States
A and B from 1/2006 onwards
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Figure 5: Average net prices of reels Figure 7: Average net country prices of reels
relative to net prices of reels in
Germany
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Figure 8: Average net country prices of sheets

Figure 6: Average net prices of sheets
relative to net prices of sheets in

Germany
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The E.ON electricity cases: an antitrust decision with structural remedies

Philippe Chauve, Martin Godfried, Kristof Kovacs, Gregor Langus, Karoly Nagy, Stefan Siebert (%)

Introduction

On 26 November 2008 the Commission adopted a
commitment decision addressed to E.ON AG for
suspected infringements of EU competition law in-
volving the German electricity markets. For the first
time in the Commission’s decision-making practice,
the decision requires the company concerned to dis-
pose of very significant assets: E.ON will have to
divest 5 000 MW of generation capacity as well as
its high-voltage transmission grid (%) including sys-
tem operation business in Germany.

The two asset divestiture remedies were voluntar-
ily offered by E.ON in order to settle two different
cases the Commission had launched against the un-
dertaking with inspections in December 2006.

The first case relates to the German electricity
wholesale market and the concern that E.ON may
have carried out a strategy of short-term capacity
withdrawal and deterrence of investments in elec-
tricity generation by third parties. The concerns in
this case are removed by E.ON’s generation capacity
divestiture proposal. The second case relates to the
German electricity balancing market and the con-
cern that E.ON may have carried out a strategy as a
TSO to favour its own supply affiliate, thereby rais-
ing costs for the final consumer. The concerns in
this case are removed by E.ON’s proposal to divest
its German electricity transmission system.

The “wholesale” case

The Commission’s competition case concerning
E.ON’s suspected abuse of a dominant position
on the German wholesale market has its roots in
the reports on the Commission’s electricity sector
inquiry (°) and the electricity study (*). Both reports
identified the issue of capacity withholding as be-
ing the lowering of production capacity offered on

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

(® Approx. 10 000 kilometres of power lines at voltage levels
380 and 220 kV.

() http://ec.curopa.cu/competition/sectors/energy/inquiry/
full_report_part2.pdf, page 146, http://ec.curopa.cu/
competition/sectors/energy/inquiry/full_report_part3.
pdf, page 311, and CPN Number 1 of 2007, page 55.

(" See CPN Number 2 of 2007, page 18. http://ec.curopa.
cu/competition/sectors/energy/inquiry/electricity_final _
part2.pdf

the short-term market by an infra-marginal genera-
tor with a view to raising prices above competitive
levels. As a consequence of such withholding, re-
course is made to more expensive generation capac-
ity along the merit curve in order to meet demand.
In the final report on the sector inquiry, the Com-
mission had indicated that some plants in the Get-
man markets were apparently not used as much as
other similar plants between 2003 and 2005 (°). The
electricity study report further refined the analysis
through a market simulation and found that some
plants produced less than they would have had done
in a theoretically perfectly competitive market.

The electricity sector in general is characterised by a
homogeneous, non-storable commodity-type prod-
uct, with low elasticity of demand: this deprives
consumers of the usual tools for adjusting to varia-
tions in price and supply. Secondly, the supply side
is characterised by significant discrepancies between
the costs of the various production technologies
available (°): the so-called merit curve (ranking of
the short-term variable costs of generation units)
is relatively steep on the right-hand side. Thirdly,
in many markets like in Germany, an auction price
mechanism based on supply and demand curves de-
livers a single price for electricity sold in short-term
markets. Therefore, any removal or reduction of ca-
pacity which is economic to run causes the supply
curve to become steeper and intersect the demand
curve at a higher price. This mechanism is illustrated
in Figure 1 below. The direct effect of capacity with-
drawal for any operator undertaking such action is
a reduction in profits equal to those that the plant
withdrawn would have reaped. The loss of profit
can nonetheless be compensated by the indirect ef-
fect of capacity withdrawal, which is an increase in
profits for the remaining operating plants of this
operator (as well as those of other operators) due
to the increased market price. In practice, capacity
withdrawal requires a portfolio including (i) plants

() Sce paragraphs 437-448 of the report.

() Unlike in many other sectors, there is in most electricity
markets a scarcity of access to the cheapest technologies
as well as other physical and political constraints: it is thus
not possible for more expensive technologies to be sys-
tematically replaced by investment in cheaper ones. The
issue is further compounded by significant variations of
demand, requiring flexible plants, which are usually the
more expensive ones on a per MW basis.
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Figure 1: The merit-order curve and the effect of capacity withdrawal (schematic)
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to withdraw (") (“ability to withdraw”) and (ii) a suf-
ficiently large capacity of cheap plants to reap the
benefits (“incentive to withdraw”).

In Germany the electricity exchange EEX deter-
mines a single delivery price for every hour of the
day. This price is set by the most expensive bid re-
quired to meet demand. Correspondingly, all genera-
tors selling in the exchange will sell their production
at this price even though their bids may have been
at lower levels. Given E.ON’s significant nuclear, hy-
dro and coal portfolio in Germany, it is one of those
companies that by the nature of its production as-
sets may be able to profitably withdraw generation
capacity with a view to raising prices.

The withdrawal of generation capacity on the
electricity market by a dominant operator is con-
sidered an abuse of a dominant position and
therefore contrary to Article 82 EC. Such action
causes serious harm to all groups of consumers by
increasing the prevailing price on the spot market.
Electricity consumed by end-users is procured by
retail suppliers partly through the spot market (¥)
and partly through forward/futures products (°).
The price of electricity procured through the spot
market is directly affected by withdrawals of ca-
pacity. The price of electricity procured through

() Usually plants in the middle of the curve to limit the cost
of withdrawal and be sure of the effect.

(* Electricity sold through the spot market (EEX) represents
about 25% of total consumption in Germany.

() Forward/futures products are wholesale products with
differing levels of standardisation and different trading
venues by which electricity is sold in advance for delivery
over certain periods (such as a week, month, quarter or
year ahead) and in a certain shapes (such as baseload — all
hours of every day — or peakload — only hours 8 to 20 of
every working day).
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forward products is indirectly affected by with-
drawals of capacity (). As explained above, con-
sumers in electricity markets have limited capacity
to react to price signals. Further, new investments
into generation capacity require long leading
times (). This combination of sector-specific
factors makes capacity withdrawals severely detri-
mental to consumers and is therefore contrary to
Article 82 EC.

The investigation was initiated in the form of in-
spections on the premises of E.ON and other
German electricity companies in December 2006.
The Commission further requested very extensive
data from the undertakings concerned to establish
whether some capacity had effectively not been of-
fered on the short-term market. In order to do so,
the Commission investigated for the period 2003-
2007 the company’s houtly dispatch of its genera-
tion units forecasted at the time of bidding into the
power exchange. As explained in the sector inquiry,
sectoral practice entails marginal cost-based bidding

(") A purchaser of electricity has the choice to cover its needs
by buying forward or spot. Usually it tries to cover most
of its needs in advance (thus forward) in order to avoid
the volatility of spot markets. In doing so it will take spot
prices into account to determine how much it is ready to
pay for forward products. See paragraph 376 of the final
report on the sector inquiry.

(") The delay between programming a new gas-fired plant
and putting it online is a minimum of five years; for a
coal-fired plant it is seven years or more and for a nuclear
power plant it is ten years or more. This underlines that in-
vestment in plants generally has a long lead time. Further-
more, investment in baseload plants (which are cheaper on
a per MW basis and could thus exert a downward pressure
on prices) takes longer, faces more environmental and po-
litical scrutiny and is sometimes restricted (nuclear plants
for legal reasons, hydro plants for availability reasons).
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for all available capacity sold in the short-term mar-
ket (*?). The investigation therefore considered the
availability (¥) and the costs (**) of all plants. Based
on its analysis, the Commission took the view that
E.ON may have withdrawn or refrained from bid-
ding certain amounts of capacity into the German
power exchange EEX even though that capacity
was available and would have been profitable to
run given the market price in those hours. As dis-
cussed above, the breadth of E.ON’ German gen-
eration portfolio may have enabled the company to
undertake this profitably, meaning that it may have
been able to earn higher profits from bidding less
capacity in the short-term market while achieving
higher prices on its entire portfolio due to the price
increases caused by the withdrawal.

The investigation gave rise to another Commission
concern: E.ON may in addition have pursued a strat-
egy of deterring generation capacity investments by
third parties by either offering them long-term con-
tracts or shares in E.ON generation projects. Alto-
gether such behaviour may have caused the abandon-
ment of building significant new generation capacity,
rendering the market tighter and raising prices. This
would also be contrary to Article 82 EC.

Given the number of links between E.ON and
some of the other large German electricity compa-
nies, the Commission came to the conclusion that
E.ON was collectively dominant at least with RWE
on the German wholesale electricity market. The
information gathered and the analysis undertaken
by the Commission indicates that E.ON may have
unilaterally abused its collectively dominant position
in the manner described above. This is in line with
established case law whereby undertakings occupy-
ing a joint dominant position may engage in joint or
individual abusive conduct; the abuse only has to be
capable of being identified as one of the manifesta-
tions of such a joint dominant position ().

The “balancing” case

Like the withholding case, the second antitrust case
against E.ON, concerning the German balancing

(") Fixed costs are covered by infra-marginal rents or some-
times on a portfolio basis by the revenues of infra-mar-
ginal plants (see CPN Number 2 of 2007, page 18 for a
discussion of the issue of fixed costs).

(") In doing so, the investigation took into account outages,
periods of maintenance and technical constraints of plants
(e.g. minimum up and down times of plants).

(") In doing so, the investigation took into account all costs
related to the operation of plants (fuel-related costs, opera-
tions and maintenance costs, CO, emission costs, start-up
costs, justified additional risk-specific premiums relating
to outages, etc.).

(%) Case T-228/97 Irish Sugar [1999] ECR I1-2969, paragraph
66; Joined Cases T-191/98 and T-212/98 to T-214/98 Atlan-
tic Container Line [2003] ECR 11-03275, paragraph 633.

market, originates from information gathered dur-
ing the Commission’s electricity sector inquiry. In its
final report (") the Commission already noted the
significance of balancing markets to the functioning
of the broader electricity markets and the possible
anticompetitive effects that can arise from integrat-
ed transmission system operators (TSOs) favouring
their own generation affiliates when purchasing bal-
ancing services.

Given the non-storability of electricity and the con-
tinuously fluctuating supply and demand, it is crucial
that certain actions are undertaken by the TSOs to
ensure system balance. To do so TSOs purchase so-
called ancillary services, which include primary, sec-
ondary, and tertiary (") reserves for balancing, from
generators and traders active on the market. TSOs
are considered to be natural monopolies in relation
both to their network and to their system operation
functionalities in the electricity sector. At the same
time, TSOs are sometimes (as in Germany) part of
vertically integrated groups which also generate and
supply electricity. It is thus crucial for the cost-ef-
ficient and competitive functioning of the markets
for these ancillary services that the TSOs do not fa-
vour their own affiliates.

The Commission’s investigation led to concerns
that the E.ON TSO may in its daily practice have
purchased secondary balancing power instead of
tertiary balancing power. In doing so it would have
favoured its own generation affiliate since it is the
main one providing secondary balancing power
whereas there is significantly higher competition for
tertiary balancing power. Although secondary and
tertiary balancing power are part of separate prod-
uct markets due to their technical specifications (**),
both types of reserves are called on by the TSO (")
for the purpose of balancing the system and the
TSO has some flexibility to order either of the two
reserves in order to resolve some unbalances. In
addition it appeared that the E.ON TSO may have
prevented competitive cross-border market entry for
such services. Both activities have likely caused sig-
nificant consumer harm by raising the costs of bal-
ancing power in Germany and thus increasing the
amounts paid by consumers for network services.
As a consequence, the Commission had concerns

(") http://ec.curopa.cu/competition/sectors/energy/inquiry/
full_report_part3.pdf

(") These are called Minutenreserve in German.

(") This is due to the different lead times they are called upon
with (within a few minutes for secondary reserves and
within a quarter of an hour for tertiary reserves) as well as
the technical requirements for their provision on the part
of the power plants themselves.

(") Unlike primary reserves, which is an automated balancing
mechanism based on frequency control instruments in the
respective power plants.
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that E.ON may have abused its dominant position
on the market.

The remedies

E.ON proposed in February 2008 to commit to
divest power plants and its transmission network.
These commitments were offered at E.ON’s initia-
tive to bring to a rapid close two potentially protract-
ed antitrust cases. The Commission’s power to accept
such commitments and make them legally binding is
set out in Regulation (EC) 1/2003, which also ex-
pressly refers to structural remedies. It is a matter
of judgment in each case whether the public interest
is best served by pursuing an infringement for the
past, or fixing the problem for the future. The Com-
mission’s primary objective in the present cases was
to make the German clectricity markets work better,
for the benefit of German consumers. It therefore
agreed to settle the two separate antitrust cases by
accepting a remedy package which is both sufficient
— in fact unprecedented in its size — while at the
same time proportionate to the severity of the sus-
pected anticompetitive behaviour in the two cases.

The commitments concerning E.ON’s possible an-
ticompetitive behaviour on the German wholesale
market will result in the divestiture of 5 000 MW
of production capacity or about 20% of the com-
pany’s German generation portfolio. The divestiture
business involves power plants (or drawing rights
in the case of nuclear assets) along the entire merit
curve and includes run-of-river, nuclear, lignite, hard
coal and gas-fired and pump storage power plants:
it includes plants which give the ability to withdraw
and plants which provide an incentive to withdraw.
Taking into account the plants which would remain
in E.ON’s portfolio after divestiture, the size and
the nature and composition of the remedy remove
E.ON’s incentives to undertake profitable capacity
withdrawal with its remaining fleet of German gen-
eration assets. Both in itself and due to the inclusion
of types of plants which competitors have difficulty
to access, the divestiture package also addresses the
concerns that E.ON may have deterred competitors
from investing in new plants. Accordingly, the com-
mitments are sufficient to address the concerns on
the wholesale market.

In the balancing case, the Commission found that
E.ON’s commitment to sell its German electricity
transmission network along with the system opera-
tion activity to an operator without generation or
supply activity (thereby ensuring ownership unbun-
dling) would be sufficient to close its antitrust in-
vestigation: this divestiture would remove the incen-
tives for E.ON’s TSO to favour its affiliate at the
expense of other market operators. The divestiture
would create a level playing field in that electricity
transmission zone.

According to settled case law, the principle of pro-
portionality requires that the measures adopted by
Community institutions must not exceed what is ap-
propriate and necessary for attaining the objective
pursued (*'). In the wholesale case, the Commission
accepted a structural commitment in exchange for
settling this case because of the nature of the sus-
pected abuse: withdrawal of generation capacity over
hundreds of hours per year, involving E.ON’s fleet
of over fifty power plants, would have been very
difficult to monitor and would very likely have been
more burdensome for E.ON than the divestiture it
voluntarily proposed. Similarly, given the complex-
ity of monitoring any behavioural undertakings on
the balancing market, the Commission found that
a structural solution to the possible market abuse
would be most appropriate. Purchases for balancing
power are decided by the TSO on a continuous op-
erating basis (at any moment of any day and within
a very tight schedule) and thus any detailed oversight
would pose difficulties and be burdensome for both
the Commission and E.ON.

Conclusion

The liberalisation of the European electricity sec-
tor has introduced competition with the aim of
allowing customers to reap the benefits of choice
and efficiency. Capacity withdrawal and deterrence
of investments can deny consumers those ben-
efits to such an extent and for so many years that
it can call into question the case for liberalisation
from the standpoint of consumers. It is therefore in
the Commission’s view vital to track such practices
down and/or prevent them. The same is true for
distortions of competition due to vertical integra-
tion between networks and supply.

Since the Commission’s November 2008 decision,
E.ON has already commenced its disposal of power
plants. Any purchaser of the power plant assets for
sale will have to be approved by the Commission
on the basis of several criteria, in particular its in-
dependence from E.ON, competence and financial
strength, as well as the absence of any prima facie
competition concerns that it may raise. Preparations
are also under way for the sale of the transmission
business. Both divestitures are closely scrutinised by
a trustee who monitors the asset separations and
sales by E.ON under the aegis of the Commission.

This historic set of remedies shows, if need be, that
the Commission is ready to do everything in its pow-
er to prevent unfair practices on energy markets and
bring the benefits of liberalisation to consumers.

() Case 'T-260/94 Air Inter v Commission [1997] ECR 11-997,
paragraph 144, and Case T-65/98 Van den Bergh Foods v
Commission [2003] ECR 11-4653, paragraph 201.
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Extension of postal monopolies: the Slovak law reserving hybrid mail
delivery services for Slovenska Posta infringed Article 86 in conjunction

with Article 82

Thomas Brunhes (%)

1. Context of the procedure

On 7 October 2008, the Commission addressed to
the Slovak Republic a decision based on Article 86
in conjunction with Article 82 of the EC Treaty
finding that the extension of the postal monopoly
in Slovakia was illegal. (°)

The Slovak Postal Act of 15 February 2008, which
entered into force on 1 April 2008, reserved hy-
brid mail delivery services for the postal incumbent
Slovenska Posta. Hybrid mail is defined as a service
whereby the content of communications is electron-
ically transmitted to the service provider, electroni-
cally processed and converted into the physical form
of a letter mail item (printed and enveloped) and
then physically delivered to the addressee.

Slovenska Posta is the provider of the universal
postal service in Slovakia. It consequently has the
obligation to provide delivery services to all Slovak
households every working day as well as the obliga-
tion to maintain a network of postal boxes and post-
al offices (%). It also benefits from a reserved area, i.e.
the exclusive right to distribute certain items of less
than 50g, and certain intangible advantages such as a
VAT exemption or the right to issue stamps.

Before the adoption of the amendment, chiefly
two postal companies started providing hybrid mail
services in Slovakia: Prva Dorucovacia (PD), which
was already active in 2005, and Slovak Mail Services
(SMS). These companies covered respectively 65%
and 87% of the Slovak population. They still relied
on the network of Slovenska Posta for postal items
falling outside their territorial coverage.

The amendment had dramatic consequences on
these companies, which were prevented from en-

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the author.

() Case COMP/39.562 Slovakian postal Law. O] C322,
17.12.2008 p. 10. The full text of the decision is available
at http://ec.europa.cu/competition/antitrust/cases/index/
by_nr_79.html#i39_562

() See Directive 97/67/EC of the European Parliament and
of the Council of 15 December 1997 on common rules
for the development of the internal market of Community
postal services and the improvement of quality of serv-
ice, O] L 15, 21.1.1998, p. 14, as amended by Directive
2002/39/EC of 10 June 2002, OJ L 176, 5.7.2002, p. 21.
Directive 97/67/EC has since been further amended by
Directive 2008/6/EC of 20 February 2008, OJ L 52,
27.2.2008, p. 3.

gaging in their most profitable activities. They urged
the Commission to open infringement proceedings
against Slovakia.

The Commission sent the Slovak authorities a letter
of formal notice on 18 June 2008 and addressed a
copy to Slovenska Posta. After assessing and taking
account of the observations of the Slovak Govern-
ment and Slovenskd Posta, on 7 October it adopted
a decision based on Article 86(3) of the EC Treaty.

2. Extension of the postal monopoly

2.1. Slovak legislation before the
amendment of the Postal Act

Before the amendment, Section 7(2) of the Postal
Act No 15/2004 stipulated that ““T'he postal reservation
comprises clearance (collection) and distribution of items of
correspondence and direct mail items up to 50 g in weight”.
The wording of the law thus confirmed that the
postal reservation did not apply to hybrid mail serv-
ices, since hybrid mail items are in principle not col-
lected.

Any possible doubts regarding the interpretation of
the law were dispelled when the Postal Regulatory
Office published on 5 March 2005 a General Au-
thorisation which explicitly confirmed that “bybrid
mail does not fulfil the criteria laid down in Sections 2 and
4 of Act No 507/2001 on postal services as amended by
Act No 15/2004 (bereafter referred to as ‘the Act’) and is
not considered as forming part of the postal service according
the Act”.

Moreover, the Government and the Postal Regula-
tory Office issued a number of statements that fully
confirmed the legal situation as described above:

e Three days after the adoption of the General
Authorisation, PD sent a letter to the Postal
Regulatory Office. PD sought to obtain confir-
mation in writing that it could distribute postal
items prepared and packaged internally.

*  On 22 March 2005, the regulator answered in
writing. The Postal Regulatory Office drew a dis-
tinction between postal items that the distribu-
tion company received in paper and hybrid mail
items which the postal operator also printed.
For the latter category, the Postal Regulatory
Office confirmed explicitly that the distribution
of hybrid mail items was outside the scope of
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the postal reservation: “if the item is delivered in
electronic form and you transform it into written form,
the provisions of Section 4(4) on correspondence and the
related provisions of Section 7(2) on the collection and
distribution of correspondence will not be satisfied. A
postal service provided in such a way is not subject to the
postal reservation”.

e This interpretation was shared by the Govern-
ment, which stated in its resolution No 376 of
10 May 2005 that “only a business activity involving
all four stages mentioned above [i.e. clearance, sorting,
transport and delivery of postal items] can be regarded as
a postal service”.

*  On 8 September 20006, the Postal Regulatory Of-
fice proposed an amendment of the General Au-
thorisation in order to include hybrid mail in the
reserved area. However, this proposal was criti-
cised by the Government, the Anti-Monopoly
Office and TNT. In its observations on the draft
General Authorisation, the latter stated that “co/-
lection of the postal item pursnant to Section 4(1) of the
Act on Postal Services therefore does not take place in the
case of hybrid mail’. The Postal Regulatory Office
subsequently did not amend its General Authori-
sation.

e On July 2007, Slovenska Posta lodged a com-
plaint with the Postal Regulatory Office for al-
leged breach of the postal reservation by PD and
its parent company which provided hybrid mail
services. However, on 25 September 2007, the
Office rejected the complaint on the basis that
“According to Section 5 of the Act, a postal service is
provided only if an undertaking performs collection and
distribution of mail (material object within the meaning
of Section4)”.

2.2. The extension of the monopoly

On 5 November 2007, Slovak Telekom issued a ten-
der in order to select a postal service provider to
deliver invoices with hybrid mail technologies. Slo-
vak Telekom received four responses from different
postal operators and decided to engage in exclusive
negotiations with SMS.

However, on 8 November 2007, members of the
Slovak Parliament introduced a legislative proposal
aimed at reserving the delivery of hybrid mail for
Slovenska Posta.

Despite previous decisions of the Postal Regulatory
Office, on 30 November 2007 the President of the
Office issued a statement entitled “Zewpoint on hy-
brid mail” according to which it now considered that
hybrid mail belonged to the reserved atea and that it
would “assess the activity of providers of services related to
hybrid mail in the light of this viewpoint as of its publication
on 30 November 2007”. The President of the Postal

Regulatory Office subsequently repealed on 22 Janu-
ary 2008 the decision of 25 September 2007.

In reaction to Parliament’s legislative proposal of 8
November 2007, the Department of Approximation
of Laws, the unit in charge of reviewing compliance
of national law with EC law within the Governmen-
tal Legislation Division of the Slovak Republic Gov-
ernment Office, warned about the risk of illegality
of such law in its opinion dated 3 January 2008. So
too did the Anti-Monopoly Office on the same day.
On 30 January 2008, the Legislative Council of the
Government, which is in charge of assuring the
government of the legality of all new legislation,
also took a negative stance on the proposed exten-
sion of the postal monopoly.

In spite of these reactions, the proposal was eventu-
ally adopted in second and third reading on 15 Feb-
ruary 2008 and entered into force on 1 April 2008.

2.3. Impact on the provision of value-
added services

The state measure at hand had severe consequences
on private postal operators which had invested in
order to provide hybrid mail services to their clients
as from 2005.

It also had a negative impact on the offer of serv-
ices available in Slovakia. The services provided by
private postal operators better matched the needs
of certain companies. In particular, private postal
operators provided “track and trace services”, a
reporting system enabling senders to gather infor-
mation on whether and when mail items have been
distributed to the addressee.

These value-added services, which were decisive se-
lection criteria in tenders, were thereafter no longer
available on the market.

3. Infringement of Article 86 in relation
to Article 82

3.1. Restriction of competition

According to the Court of Justice of the European
Communities, an abuse within the meaning of Ar-
ticle 82 is committed where, without any objective
justification, an undertaking holding a dominant po-
sition on a particular market reserves to itself other
ancillary activities in neighbouring but distinct mat-
kets, although these activities could also be carried
out by another undertaking as part of its activities

56

Number 1 — 2009



Competition Policy Newsletter

on this neighbouting but separate market (*). With re-
gard to Article 86(1) in conjunction with Article 82,
it is settled case law that the extension by means of
a measure adopted by the State of a monopoly into
a neighbouring and competitive market, without any
objective justification, is prohibited as such by Arti-
cle 86(1) in conjunction with Article 82 (°).

The objective of the Amendment is precisely to ex-
tend the postal monopoly already in force on the
market for traditional mail services to hybrid mail
services. The Amendment thus constituted an in-
fringement within the meaning of Article 86(1) in
conjunction with Article 82 (%).

Moreover, the reservation of hybrid mail delivery
deprives customers of the value-added services pro-
vided exclusively by certain competitors of Sloven-
ska Posta. It is settled case law that “an abuse may
in particular consist in limiting the provision of a
service, to the prejudice of those seeking to avail
themselves of it” (7).

3.2. Lack of objective justification under
Article 86(2)

Under Article 86(2) of the Treaty, a restriction of
competition is justified if it is necessary for the pro-
vision of a service of general economic interest. As
the Court has held in a number of cases, it is incum-
bent on a Member State which invokes Article 86(2),
as a derogation from the fundamental rules of the
Treaty, to show that the conditions for application
of that provision are fulfilled (¥).

Slovenska Posta is the provider of the universal
postal service in Slovakia. It is also entrusted with
other services of general economic interest such as
the provision of postal financial services throughout
Slovak territory. However, pursuant to the Postal
Directive (°), the extension or even the maintenance

(Y Case 311/84 CBEM [1985] ECR 3261, at para. 27; sce also
Commission Decision of 21 December 2000 concerning
proceedings pursuant to Article 86 of the EC Treaty in re-
lation to the provision of certain new postal services with
a guaranteed day- or time-certain delivery in Italy, OJ L
03, 3.3.2001, p. 59, paras 24-28.

() Case C-271/90 Spain and others v Commission ECR [1992]
1-5833, at paras 36-38, with further reference to the judg-
ment in Case C-18/88 GB-INNO-BM [1991] ECR 1-5941,
paras 18 and 21.

() Case C-271/90 Spain and others v Commission ECR [1992]
1-5833, at paras 36-38, with further reference to the judg-
ment in Case C-18/88 GB-INNO-BM [1991] ECR 1-5941,
paras 18 and 21.

() Case C-41/90 Hifner and Elser [1991] ECR 1-1979.

() Case C-157/94 Commission v Netherlands [1997] ECR 1-5699,
Case C-158/94 Commission v Italy [1997] ECR 1-5789 and
Case C-159/94 Commission v France [1997] ECR 1-5815.

() Article 7 of the Directive reads “o the extent necessary to en-
sure the maintenance of universal service, Member States may con-
tinne to reserve services fo universal service provider(s)”.

of the postal monopoly may not finance a service
of general economic interest other than the postal
universal service.

In International Mail Spain ("), the Court further clari-
tied the conditions under which Member States may
extend the postal monopoly. They need to “establish
that, in the absence of such a reservation, achievement of
that universal service wonld be precluded, or that reservation
is necessary to enable that service to be carried out under eco-
nomically acceptable conditions”.

No reliable estimate of the cost of providing the
universal service

In its letter of 28 August, Slovenska Posta submit-
ted several studies based on the Net Avoided Cost
(NAC) methodology according to which the cost of
the universal service in Slovakia was at least SKK
1.5 billion.

However, after careful assessment of the said stud-
ies, the Commission came to the conclusion that
the methodology used suffered from a number of
fundamental defects and failed to take account of
a number of relevant key points. Therefore, the
Commission concluded that it could not accept that
methodology.

Against this background, not only had the Slovak
authorities not provided a reasonable estimate of
the cost for providing the universal service in Slo-
vakia, but they had also failed to demonstrate that
the provision of this service in Slovakia is actually
a burden.

No proof that the achievement of the universal
service would be precluded or could not be
carried out under economically acceptable
conditions

The Slovak Government conceded that Slovenska
Posta was profitable in the period covered by the
procedure. However, Slovenska Posta submitted es-
timates on the loss of revenues which would derive
from the opening of hybrid mail delivery services.
Such a loss of revenue would derive from both a
general price decrease on the one hand, and the loss
of market share to the benefit of competitors on
the other hand. According to Slovenska Posta, this
situation would not occur immediately but would
likely happen as early as in 2010.

The Commission found, however, that Slovenska
Posta’s forecasts were based on several premises or
assumptions which proved to be untrue or unreal-
istic.

On the basis of the above, the assumption accord-
ing to which Slovenska Posta’s financial situation

(" Case C-162/06 International Mail Spain [2007] ECR 1-9911.
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would deteriorate to the extent that Slovenska Posta
would not be in a position to provide the universal
postal service was not supported by facts.

3.3. Remedies

The Commission found that the Amendment to the
Postal Act No 507/2001, as amended, the amend-
ment to the General Authorisation, the interpreta-
tion of these acts and their preceding versions by
the Slovak authorities, in particular by the Postal
Regulatory Office, as well as enforcement measures
undertaken against private operators, were contrary
to Article 86(1) of the EC Treaty, read in conjunc-
tion with Article 82 of the EC Treaty. The Slovak
Republic had to inform the Commission, within
one month of being notified of the decision, of the
measures it had taken to put an end to the infringe-
ment.

The Decision has binding effects and can be directly
applied by national courts.
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Commission imposes the highest-ever cartel fine
(more than EUR 1.3 billion) on four car glass manufacturers

Sigyn Monke (*), Lorenzo Piazza and Stephan Simon (?)

On 12 November 2008 the Commission adopted a
decision and imposed fines totalling EUR 1 383 mil-
lion on four manufacturers of car glass. The ad-
dressees of the decision were the Japanese firm
Asahi Glass Company (AGC), the French group
Saint-Gobain, UK-based Pilkington and Soliver
from Belgium. These four companies participated
in a single and continuous infringement of Article
81 of the EC Treaty and Article 53 of the EEA
Agreement between early 1998 and early 2003. The
Commission started the cartel investigation on its
own initiative (“ex-officio”) following a tip-off from
an anonymous source.

The product

Automotive glass or car glass is made from float
glass, which is the basic flat glass () product cate-
gory. The automotive products consist of different
glass parts such as windscreens, sidelights (windows
for front and back doors), backlights (rear window),
quarter lights (back window next to the rear door
window), and sunroofs. The glass parts can moreo-
ver be tinted in different colour grades as opposed
to clear glass. “Privacy” glass, or “dark tail” glass, is a
specific category of tinted glass which reduces light
and heat transmission inside the car and was also
concerned by the illegal agreements and/or con-
certed practices covered by the decision. The mar-
ket value of car glass delivered to car manufacturers
in the EEA was in excess of EUR 2 billion in 2007.

The infringement

The anti-competitive practices essentially consisted
in allocating supply contracts with a view to keeping
their respective market positions as stable as possible.
The three leading European car glass producers AGC,
Saint-Gobain and Pilkington shared customers by al-
locating contracts for the supply of car glass parts/
glass pieces for new and existing car models for which
production was either planned or ongoing as well as
for original equipment replacement parts/glass pieces.

(") Former case handler in DG COMP in the Directorate-
General for Competition

() 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() Flat glass was the subject of another cartel decision adopt-
ed by the Commission in November 2007 (see Compe-
tition Policy Newsletter 2008/1, p. 49), involving Saint-
Gobain, AGC, Pilkington and Guardian.

Solivet’s participation in this collusive scheme could
be established as from November 2001.

In order to allocate the contracts, the car glass sup-
pliers exchanged price and other sensitive informa-
tion and coordinated their pricing and supply poli-
cies, which allowed them to take concerted decisions
regarding their responses to requests for quotations
(RFQs) issued by car manufacturers and also to in-
fluence, to a large extent, the choice of supplier of,
in the case of multiple sourcing, suppliers for any
given contract or any given car sets or car glass piec-
es. The suppliers’ coordinated actions were designed
to maintain overall stability of their respective mat-
ket positions for the purposes of the allocation of
car glass pieces to be supplied to car manufactur-
ers. The suppliers therefore closely monitored their
market shares individually and jointly in relation to
actual supply as well as future supply for various ve-
hicle models not only per vehicle account but also
globally. Where necessary, correcting measures were
sought by the competitors in an attempt to ensure
that on balance the overall supply situation at Euro-
pean level was in line with the envisaged allocation.
The cartel covered the whole EEA territory.

Fines

In accordance with the 2006 Guidelines on fines, in
assessing the gravity of the infringement the Com-
mission took account of all relevant circumstances,
in particular the gravity and duration of the infringe-
ment, which are the two criteria explicitly referred to
in Regulation (EC) No 1/2003, as well as the value
of each undertaking’s sales of goods to which the
infringement directly or indirectly related in the geo-
graphic area concerned within the EEA.

Relevant sales

On the basis of the principles laid down in the
Guidelines, the basic amount is normally deter-
mined as a proportion of the value of the sales
of the relevant product made by each undertaking
in the relevant geographic area during the last full
business year of the infringement. In view of the
particularities of this case, the basic amount was
calculated on the basis of an average of the sales
during the infringement period, normalised to one
year, rather than on the basis of the last full busi-
ness year of each undertaking’s participation in the
infringement.
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In particular, the Commission has, in line with the
2006 Guidelines on fines, applied a more calibrated
approach and considered the fact that in the first
two and a half years, from March 1998 to the mid-
dle of 2000, it had direct evidence of cartel activity
for only some of the car manufacturers with pro-
duction capacity in the EEA. While this does not
mean that other car manufacturers were not the
subject of cartel discussions in the first two and a
half years, the Commission, in view of the particu-
larities of this case, has taken account of those two
and a half years as a “roll-out phase” during which
the cartelists only progressively developed their
collusive behaviour towards all car manufacturers.
Consequently, the Commission reduced the weight
of the roll-out period between the beginning of the
infringement in 1998 and 30 June 2000.

Similarly, the Commission reduced the weight of the
final stage of the cartel from September 2002, when
the important player Pilkington exited the cartel, to
March 2003 by only taking account of each car glass
supplier’s value of sales to those car manufacturers
for which there is direct evidence in the Decision of
cartel arrangements.

Final amount

In determining the fine, the Commission consid-
ered the fact that at the time the infringement took
place, Saint-Gobain had already been the addressee
of two previous Commission decisions concerning
cartel activities which are relevant as aggravating cir-
cumstances. This justified an increase of 60% in the

basic amount of the fine to be imposed on Saint-
Gobain, resulting in a total fine for Saint-Gobain of
EUR 896 million.

With regard to Soliver, the ceiling of 10% of
turnover pursuant to Article 23(2) of Regulation
No 1/2003 was attained. Its fine was therefore lim-
ited to EUR 4.396 million.

AGC and its European subsidiary AGC Flat Glass
Europe (formerly Glaverbel) filed an application
under the 2002 Leniency Notice. AGC cooperated
fully with the Commission and provided evidence,
which represented significant added value, to help
expose the infringement. The Commission, there-
fore, granted AGC a 50% reduction of the fine, to
EUR 113.5 million.

The resulting fines of EUR 1 383 million are the
highest cartel fines the Commission has ever im-
posed, both for an individual company (EUR 896
million on Saint-Gobain) and for a cartel as a whole.
The final amount of the fine reaffirms the Com-
mission’s determination to take robust action against
cartel arrangements which severely affect consumers
and businesses. The unprecedented level of the fines
imposed in this case gives a clear signal to all firms
of the risks that they face if they enter into price-
fixing and/or market-sharing agreements. Such ar-
rangements not only harm consumers but, in this
case, had an impact on the entire car manufacturing
sectot, an industry which has been particularly hard-
hit by the current financial crisis.
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Bringing light into the dark:

Commiission fines long-lasting candle wax cartel more than EUR 676 million

Lars Albath, Cecilia Nilsson-Bottka, Rainer Wessely (%)

With its fifth cartel decision in 2008 the Commis-
sion imposed heavy fines on several producers of
paraffin waxes and slack waxes. The decision adopt-
ed on 1 October established that these producers
had been involved in anticompetitive arrangements
in the paraffin wax and slack wax industry for up
to thirteen years. The investigation that started off
with a leniency application by Shell lasted three and
a half years from the moment conditional immunity
was granted until the adoption of the decision.

Introduction

Nine groups of companies — namely ENI, Exx-
onMobil, Hansen & Rosenthal, Tudapetrol, MOL,
Repsol, Sasol, RWE and Total, all active or formerly
active in the production of paraffin waxes, were
found to have participated, directly or indirectly,
throughout a period of up to thirteen years in illicit
agreements with their competitors. By its decision
of 1 October 2008 the Commission imposed a total
fine of more than EUR 676 million on these com-
panies. Shell also took part in the cartel but received
immunity from fines as it was the first company to
inform the Commission about the existence of the
cartel.

The above groups of companies were found to have
been directly or indirectly involved in a cartel in the
European Economic Area (EEA) in violation of the
EC Treaty’s ban on cartels and restrictive business
practices (Article 81 EC) for varying periods between
1992 and 2005. For some of the producers, the car-
tel activities extended to slack wax sold to end-cus-
tomers on the German market. The features of the
cartel, as found by the Commission, included price
fixing, market allocation and customer allocation.

The products

Paraffin waxes comprise fully-refined paraffin waxes
and semi-refined paraffin waxes (depending on the
oil content) as well as hydro-finished waxes, wax
blends, wax specialties and hard paraffin waxes.
They are used in a wide variety of products such as
candles, waxed paper, paper cups and plates, the wax
coating on cheese, chemicals, tyres and car compo-
nents as well as in the rubber, packaging, adhesive

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

and chewing gum industries. Most paraffin wax in
Europe, about 60-70% of the total amount pro-
duced, is used for candle production.

The raw material required for the manufacture of
paraffin waxes is called slack wax. It is produced in
refineries as a by-product in the manufacture of base
oils from crude oil. It is also sold to end-customers,
for instance to producers of particle board.

The Commission’s investigation

The investigation was triggered by an immunity ap-
plication by Shell. Shell decided to cooperate with
the Commission under the 2002 Commission no-
tice on immunity from fines and reduction of fines
in cartel cases (“the 2002 Leniency Notice”) (%) and
applied for conditional immunity. Based on the in-
formation received the Commission organised dawn
raids at the premises of most of the companies in-
volved in the production of paraffin waxes and slack
wax in April 2005.

Already during these dawn raids one of the compa-
nies claimed that an inspection could not be solely
based on a Commission inspection decision. In its
view a national search warrant should have been
presented by the inspectors from the national com-
petition authority assisting the Commission. In its
final decision the Commission rejected this argu-
ment on the ground that a Commission inspection
decision is binding on the company. It was pointed
out that a national search warrant is only necessary
if a company refuses to submit to the inspection.

In reaction to the industry-wide inspections, several
companies — namely Sasol, Repsol and ExxonMo-
bil — submitted applications for immunity or, in the
alternative, a reduction of fines under the 2002 Le-
niency Notice. All of these companies cooperated
throughout the further procedure with the Commis-
sion and were rewarded for their cooperation in the
final decision.

A Statement of Objections in this case was issued in
May 2007. All addressees of the Statement of Ob-
jections had the possibility to comment on the ob-
jections in writing and orally during an Oral Hear-
ing, held in December 2007.

® O] C45,19.2.2002, p. 3.
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The infringement

The Commission comes in its decision to the con-
clusion that ENI, Esso, H&R, Tudapetrol, MOL,
Repsol, Sasol, Shell, RWE and Total were involved,
directly or indirectly, in a single, complex and con-
tinuous infringement of Article 81 of the EC Treaty
and of Article 53 of the EEA Agreement for vary-
ing periods of time between 1992 and 2005. The
findings are based not only on the various submis-
sions made by the immunity applicant and the leni-
ency applicants, but to a large extent on handwritten
documents that were found during the inspections.

The decision shows that, at least from 1992 to 2005,
the producers of paraffin waxes and slack wax oper-
ated a cartel in which they fixed prices for paraffin
waxes. The organisation of the cartel was disguised
as “Technical Meetings” that were regularly attended
by employees of most of the producers. Evidence
shows that during these meetings the producers
fixed prices for paraffin waxes and exchanged com-
mercially sensitive information. In addition, some
of the companies — namely ExxonMobil, MOL,
Repsol, Sasol, Shell and Total — further engaged in
market allocation for paraffin waxes and ExxonMo-
bil, Sasol, Shell, RWE and Total were also found to
have fixed prices for slack wax sold to end-custom-
ers on the German market.

The organisation of the cartel was extensively
formalised and the Commission was able to show
that the companies held regular meetings to discuss
prices, allocate markets and/or customers and
exchange sensitive commercial information. A vast
amount of evidence demonstrates the presence of
employees at approximately 50 of these “Technical
Meetings” between 1992 and 2005. Certain
undertakings did not participate in the infringement
for the entire period.

The fines imposed

The fine was calculated on the basis of the Com-
mission’s 2006 Guidelines on the method of setting
fines imposed pursuant to Article 23(2)(a) of Regu-
lation No 1/2003 (%) (the “Guidelines on Fines”),
which were in force at the time the Statement of
Objections was notified. The total fine imposed
amounts to EUR 676 011 400.

In setting the basic amount and the so-called “entry
fee” (*) of the fine, the Commission took into ac-
count the respective affected sales of the compa-
nies involved as well as the combined market share
and the geographic scope of the cartel agreements.
In determining the gravity of the infringement, the
Commission took into account the fact that price
tixing, market allocation and customer allocation
constitute by their nature very serious infringements
of EC Treaty antitrust rules.

In accordance with paragraph 28, third indent, of
the Guidelines on Fines, the Commission increased
Sasol’s fine by 50% as it was found to be the leader
of the cartel. The Commission also increased, in
line with the rules on repeated infringements in par-
agraph 28, first indent, of the Guidelines on Fines,
the fines for ENI and Shell by 60%. Both had al-
ready been subject to prior cartel decisions by the
Commission.

The cooperation of Shell, Sasol, Repsol and Exx-
onMobil was rewarded in accordance with the 2002
Leniency Notice. Shell, being the first company to
come forward with information about the cartel, re-
ceived full immunity from fines. Sasol, Repsol and
ExxonMobil were granted a reduction of their fines
of 50%, 25% and 7% respectively.

The fines imposed on the individual groups and the
leniency reductions granted by the Commission can
be summarised as follows:

Reduction under the Leniency | Reduction under the Leniency Fine* (€)
Notice (%) Notice (€)
Shell, UK/the Netherlands 100 96 000 000 0
Sasol, South Africa and Germany 50 318 200 000 318200 000
Repsol, Spain 25 6600 000 19 800 000
ExxonMobil, USA 7 6291 600 83 588 400
ENI, Italy 0 0 29120 000
Tudapetrol, Germany 0 0 12 000 000
Hansen & Rosenthal, Germany 0 0 24 000 000
MOL, Hungary 0 0 23700 000
RWE, Germany 0 0 37 440 000
Total, France 0 0 128 163 000
TOTAL 676 011 400
(*) In several cases legal entities within the undertaking are held jointly and severally liable for the whole or part of the fine
imposed.

() OJ C 210, 1.9.2006, p. 2.
(" Guidelines on fines, paragraph 25.
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The banana cartel decision

Vita Jukneviciute and Bjarke List(?)

On 15 October 2008, the Commission adopted
a prohibition decision against Dole, Chiquita,
Weichert and Del Monte for operating a cartel for
fresh bananas (%) in eight EU Member States. The
Commission imposed fines totalling €60.3 million
on Dole, Weichert and Del Monte. Dole, Chiquita
and Weichert participated in a single and continu-
ous infringement of Article 81 of the EC Treaty for
three years from January 2000 to December 2002.
Del Monte is held jointly and severally liable for the
fine imposed on Weichert as it controlled Weichert
at the time of the infringement. Because it was the
first to inform the Commission of the existence
of the cartel, Chiquita was granted immunity from
fines.

The product

The product covered by the decision is fresh banan-
as. Fresh bananas may be sold unripened (green) or
ripened (yellow). Bananas are bought all year round
by a large proportion of EU consumers.

Geographic scope of the decision

The infringement which is the subject of the deci-
sion relates to the supply of bananas to the north-
ern Buropean region of the EU. For the purposes
of the decision this region includes Austria, Bel-
gium, Denmark, Finland, Germany, Luxembourg,
the Netherlands and Sweden. The Commission has
estimated that the annual retail value of the bananas
sold to consumers in the eight Member States af-
fected by the cartel amounted to around €2.5 billion
in 2002.

The cartel

The decision relates to a concerted practice between
certain banana suppliers by which they coordinated
weekly reference prices for bananas.

The banana business is organised in weekly cycles.
During the relevant period the importers of leading
brands of bananas into the eight EU Member States
principally served by the north European ports each
set and then announced every Thursday morning

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() Case COMP/39.188 Bananas.

their reference price (announced price) for the fol-
lowing week. While this reference price may be dif-
ferent from the transaction price obtained, changes
in the weekly reference prices did constitute an im-
portant pricing signal to the market. On many oc-
casions over the three years covered by the decision
there were bilateral phone calls among the com-
panies, usually the day before they set their price.
Through these pre-pricing communications the pat-
ties disclosed their pricing intentions to competi-
tors. By concerting in advance on reference prices
set weekly and in particular on the development of
these prices, i.e. whether they would be going up,
going down or staying the same, the parties coordi-
nated their price-setting behaviour instead of decid-
ing upon their prices independently.

Fines

In setting the fines in accordance with the Guide-
lines on fines, the Commission also took into ac-
count the fact that at the time of the infringement
bananas were subject to a very specific regulatory
regime (not least under Council Regulation (EEC)
No 404/93 (°) of 13 February 1993 on the common
organization of the market in bananas). The banana
import regime was based on import quotas and tar-
iffs. Banana import quotas for the Community were
set annually and allocated on a quarterly basis with
some limited flexibility between the quarters of a
calendar year.

Furthermore, in setting the fine for Weichert/Del
Monte account was taken of the fact that, given the
circumstances of the case, it could not be estab-
lished that Weichert was aware of the pre-pricing
communications between Dole and Chiquita or that
it could reasonably have foreseen them.

Application of the 2002 Leniency Notice

The Commission’s investigation was triggered by an
application for immunity lodged by Chiquita in April
2005. Chiquita was the first to inform the Commis-
sion of the existence of a cartel. Chiquita was even-
tually granted immunity from any fines that would
otherwise have been imposed in this case.

() O] 1.47,25.2.1993, p. 1.
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Mergers: main developments between 1 September and 31 December 2008

Mary Loughran and John Gatti (*)

Introduction

The level of notifications declined during the last
three months of 2008, to 98, reflecting the impact
of the worldwide financial crisis. Despite this slight
decrease, the number of merger notifications for
the year as a whole (347) was close to the second
highest on record. As regards the numbers of de-
cisions adopted there were no noticeable changes
in overall levels, with the total number of decisions
adopted running at 117, total first-phase decisions
at 106 and total simplified procedures at 65. There
was, however, a relatively high number (7) of con-
ditional clearances in Phase I (under Article 6(2)).
As regards Phase 11 cases the Commission cleared
one case unconditionally under Article 8(1) after an
investigation and three transactions subject to con-
ditions (Article 8(2)). Two cases were abandoned in
the second phase.

A — Summaries of decisions
taken under Article 6(2)

Manitowoc/Enodis

On 19 September the Commission cleared the pro-
posed acquisition of Enodis of the UK by Mani-
towoc of the US. The Commission’s decision is
conditional upon the commitment by Manitowoc
to divest Enodis’ entire ice-making machines busi-
ness in the EEA, where the Commission identified
competition concerns, including three production
facilities in Italy.

Manitowoc is active in several sectors including
the manufacture of lifting equipment in the ship-
building sector and the production of cold-focused
equipment in the foodservice industry (including
ice-making machines, beverage dispensers and re-
frigeration equipment). Enodis was, at the time of
the notification, a global food and beverage equip-
ment manufacturer. In the EEA it sells a wide range
of equipment, including ice-making machines, bev-
erage dispensers, cooking equipment, coolers and
refrigeration equipment.

The parties’ activities overlapped in relation to ice-
making machines and beverage dispensing systems.

(") The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

The Commission’s initial investigation showed that
this would raise competition concerns at EEA level
and in a number of Member States, where in re-
lation to three types of ice-making machines (self-
contained cubers, modular cubers and flake ma-
chines), market shares would be very high. All other
competitors of the combined entity had substan-
tially lower market shares.

To remove the Commission’s concerns, Manitowoc
offered to divest Enodis’ entire ice-making machines
business, including three production facilities in It-
aly. After market testing the proposed remedies the
Commission concluded that they were suitable to
address the competition concerns initially identified
in its market investigation.

EDF/British Energy

On 22 December conditional clearance was granted
to the proposed acquisition of British Energy (BE)
by Electricité de France (EdF). The Commission’s
decision was conditional upon EdF’s commitment
to divest the power generation plants at Sutton
Bridge in the UK (owned by EdF) and at Eggbor-
ough (owned by BE), to sell certain minimum vol-
umes of electricity in the British wholesale market,
to unconditionally divest a site potentially suitable
for building a new nuclear power station located
at either Dungeness or Heysham in the UK, at the
purchaser’s choice, and to end one of the merged
entity’s three grid connection agreements with Na-
tional Grid at Hinkley Point in the UK.

Electricité de France S.A. (EdF) is a company in-
corporated under the laws of France active in the
generation and wholesale trading of electricity and
in the transmission, distribution and retail supply of
electricity to all groups of customers. In the UK it
is active mainly in coal and gas-fired power genera-
tion and the wholesale, supply and distribution of
electricity. British Energy (BE) is a UK-based com-
pany active in the markets for the generation and
wholesale of electricity and supply to industrial and
commercial customers. BE has a predominantly nu-
clear power generation portfolio.

The activities of EdF and BE overlap at the level
of generation and wholesale as well as the supply
of electricity to industrial and commercial custom-
ers. Although the combined entity would not have
had extremely high market shares, the Commission
found during its investigation that the transaction,
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as initially notified, would have been likely to raise
serious competition concerns in four main areas.

First, due to the combination of the flexible genera-
tion portfolio of EdF and the baseload generation
portfolio of BE’s nuclear power plants, the Com-
mission was concerned that the proposed transac-
tion could have made it easier for the merged entity
to withdraw electricity supplies from the market in
order to increase the price.

Secondly, the Commission was concerned that the
combination of the short generation position of
EdF and the long generation position of BE was
likely to lead to increased internal use of electric-
ity that would otherwise have been sold to the mar-
ket. This would have led to a reduction of liquidity
which could have had negative effects in both the
wholesale and the retail supply markets.

Thirdly, the Commission was concerned that there
were a limited number of sites likely to be suitable
for the construction of a first wave of new nu-
clear reactors in the framework of the UK policy
on building new nuclear power stations. BE owned
many of the sites most likely to be suitable for new
nuclear build, while EJF owned key land at two such
locations. The transaction, as originally notified,
would therefore have led to a high concentration in
the ownership of sites most likely to be suitable for
new nuclear build.

Finally, the combination of EdF’s and BE’s current
rights to connections to the electricity transport net-
work would have enabled the merged entity to hold
connection rights beyond its combined capacity ex-
pansion plans, with the risk of unduly delaying the
power generation projects of its competitors.

To address these concerns, the parties submitted
remedies. Further to the results of the market test
of these remedies and in its own assessment, the
Commission found that the remedies proposed
were not sufficient to remove the competition con-
cerns with respect to the first two areas of concern.
However, subsequently, the parties submitted an im-
proved remedy package comprising commitments
to divest EdF’s power generation plant at Sutton
Bridge and BE’s generation plant at Eggborough,
to sell certain minimum volumes of electricity in the
wholesale market for a certain period of time when
the combined entity would have had the ability to
internalise the use of electricity that it produces, to
divest a site potentially suitable for building a new
nuclear power station located at either Dungeness
or Heysham, and to end one grid connection agree-
ment with National Grid at Hinkley Point.

The Commission concluded that the revised remedy
package was sufficient to remove all identified com-
petition concerns.

WPP/TNS

On 23 September the Commission gave its condi-
tional approval to the proposed acquisition of TNS
by WPP, both UK-based groups globally active in
the information and communications services sec-
tors. The Commission’s decision is conditional upon
WPP’s commitment to divest television audience
measurement services in the EEA and TNS’ market
research services business in Ireland.

WPP is an international marketing communications
services group. It provides services such as advertis-
ing, marketing data services (including media man-
agement and market research services), insight and
consultancy, public relations and public affairs. TNS
is a global insight, information and consultancy firm
which provides a full range of market research and
information services. The activities of WPP and
TNS overlap in the provision of market research
services and media measurement services and the
transaction would result in a number of markets be-
ing horizontally and vertically affected.

Following consultation of a wide range of custom-
ers, intermediaries and competitors in all the affected
markets, the Commission identified serious compe-
tition concerns with respect to market research serv-
ices in Ireland and television audience measurement
services at EEA level. In Ireland, the Commission
was particularly concerned by the new entity’s post-
merger strength in the provision of market research
services which would enable it to increase prices and
lower the quality of the service provided.

Regarding television audience measurement services
at EEA level, the new entity would have a combined
market share of above sixty percent. The current
transaction as notified would have been a merger
from three to two between the closest competitors,
and would lead to the elimination of an important
competitive force.

To remove the Commission’s concerns in Ireland,
WPP offered to divest TNS’ market research serv-
ices in Ireland and, to allay concerns for television
audience measurement services at EEA level, to di-
vest either WPP’s shares in its joint venture AGB
Nielsen or TNS’ television audience measurement
services business. After market testing the proposed
remedies, the Commission concluded that they were
suitable and viable to address the competition con-
cerns identified in its market investigation and, on
this basis, decided to authorise the transaction, as
modified by the commitment.

Teva/Barr Pharmaceuticals

On 19 December the Commission gave conditional
approval to the proposed acquisition of Barr Phat-
maceuticals of the US by Teva Pharmaceutical In-
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dustries of Israel. Both companies produce generic
medicines. To remedy the Commission’s competi-
tion concerns in the field of cancer drugs and pre-
scription vitamin products on a number of national
markets, Teva made the commitment to divest fif-
teen cancer drugs in the Czech Republic, Hungary,
Poland, Slovakia and Slovenia, as well as two other
drugs in Poland.

Teva is a global pharmaceutical company mainly
specialising in the development, production and
marketing of generic medicines. Teva is the larg-
est generics producer in the world. Barr is a global
pharmaceutical company primarily engaged also in
the development, production and marketing of ge-
neric medicines. Generic medicines are chemically
equivalent to original medicines and sold once the
patent for the latter has expired.

The merger was found to be complementary to a
large extent. Where overlaps between Teva’s and
Bart’s activities occurred, the Commission investi-
gated a number of national pharmaceuticals mar-
kets in Central and Eastern Europe, Germany and
the United Kingdom. The Commission found that
competition concerns could be excluded in these
markets, because Teva’s and Bart’s joint market
shares were moderate and a sufficient number of
competitors would remain after the merger.

However, the Commission found that the proposed
transaction — as originally notified — would have
raised competition concerns for 17 pharmaceuticals
markets in the Czech Republic, Hungary, Poland,
Slovakia and Slovenia. The Commission’s concerns
related primarily to the field of cancer drugs, where
both Teva and Barr had overlapping product port-
folios in these countries. The Commission was con-
cerned about the removal of Barr as a competitor to
Teva for the generic versions of these drugs and for
two prescription vitamin products in Poland. There
was a risk that the lack of competition in these mar-
kets would lead to higher prices for hospitals and
patients.

To address the Commission’s concerns, Teva of-
fered to divest the carboplatin and cisplatin busi-
nesses in the Czech Republic, Hungary and Slove-
nia, the fluorouracil business in the Czech Republic,
the methotrexate businesses in the Czech Republic
and Hungary, the paclitaxel businesses in the Czech
Republic and Poland, the calcium folinate business
in Poland, the tamoxifen business in Slovakia and
Bart’s calcium folinate business in the Czech Repub-
lic. In addition, Teva offered to divest its pyridoxine
and riboflavin businesses in Poland.

In view of these commitments, the Commission
concluded that the transaction would no longer raise
competition concerns.

Galp Energia /ExxonMobil Iberia

On 31 October the Commission cleared, subject to
conditions, the proposed acquisition by Galp Ener-
gia of Portugal of Esso Portuguesa, Esso Espafola
and part of ExxonMobil Petroleum & Chemical.
The Commission found that the proposed trans-
action as initially notified would have given rise to
competition concerns in certain refined oil product
markets in Portugal. To address the Commission’s
concerns, Galp offered to divest certain assets and
shareholdings.

Galp is a vertically integrated energy company ex-
ploring for, producing and marketing oil and pe-
troleum products mainly in the Iberian Peninsula.
Esso Portuguesa and Esso Spain supply petroleum
products in Portugal and Spain (including retail and
non-retail motor fuels, LPG and aviation fuels). The
acquired part of ExxonMobil Petroleum & Chemi-
cal BVBA operates in lubricants and specialties busi-
nesses in the Iberian Peninsula. All three businesses
to be acquired are subsidiaries of the ExxonMobil
Corporation of the US.

The Commission’s investigation revealed that the
proposed transaction would not significantly mod-
ify the structure of the relevant markets in Spain
as a number of credible and more significant com-
petitors would continue to exercise competitive con-
straint on the merged entity.

As regards Portugal, the Commission found that the
proposed transaction, as initially notified, could have
raised competition concerns in a number of markets
in Portugal. These markets were: non-retail sales of
diesel, LPG in bottles, LPG in bulk, into-plane avia-
tion fuel and lubricants. In all these markets Galp
held significant market shares even before the trans-
action and the merger would have led to a further
strengthening of its dominant position.

To resolve these competitive concerns, Galp pro-
posed to divest a sea terminal, which also serves as
an LPG bottling plant, a storage facility for liquid
fuels and LPG and a blending plant for lubricants.
Galp also undertook to divest certain Esso share-
holdings in airport joint ventures and other assets
for into-plane operations in Portuguese airports.

The divestitures also include staff, customers and
supply contracts. After testing these commitments
with stakeholders, the Commission concluded that
the businesses to be divested would be viable and
that the divestitures would resolve all identified
competition concerns.

Rail Cargo Austria/MAV Cargo

On 25 November the Commission cleared the pro-
posed acquisition of MAV Cargo of Hungary by
the Austrian company Rail Cargo Austria (RCA),
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both active in the provision of rail freight transport
and freight forwarding services. The Commission’s
decision was conditional upon RCA’s commitment
to remove structural links and review contractual
links with GySEV (Raaberbahn).

RCA is a subsidiary of the state-owned Austrian
OBB Holding AG railway company. RCA is engaged
in rail freight transport and freight forwarding in
Austria, Germany, Slovenia, Hungary and Slovakia.
MAV Cargo is a subsidiary of the Hungarian state-
owned MAV railway company. MAV Cargo is ac-
tive in rail freight transport and freight forwarding,
mainly in Hungary and to a lesser extent in other
Buropean counttries.

The proposed transaction, as initially notified, con-
cerned the acquisition of MAV Cargo by RCA in a
consortium together with GySEV, an integrated rail
and infrastructure company with its own rail net-
work located both in Austria and in Hungary. Gy-
SEV is active in rail passenger and freight transport
in Austria and Hungary with a focus on rail freight
cross-border transport.

Notwithstanding the full liberalisation of the mar-
kets for rail freight transport in 2007, these markets
are still characterised by limited competition and
strong incumbents cooperating for cross-border rail
freight transport.

The Commission identified serious competition
concerns that would have arisen from the imple-
mentation of the proposed transaction, as initially
notified, because it would have resulted in remov-
ing the closest potential competitor for RCA on
the Hungarian rail freight transport market and for
MAV Cargo on the Austrian market.

To remedy these concerns, RCA gave the commit-
ment to cut its entire structural links and review its
contractual links with GySEV, thereby strengthen-
ing GySEV as an independent player and a com-
petitor of the new entity created by the merger. The
Austrian and Hungarian Governments, as the main
shareholders of GySEYV, will ensure that the struc-
tural links with the merged entity are cut and the
influence of Austria over GySEV’s rail freight activi-
ties is limited.

After market testing the proposed commitments, the
Commission concluded that they were viable meas-
ures, suitable to address the competition concerns
identified in its investigation.

BNP Paribas/Fortis

On 3 December the Commission gave its approv-
al to the proposed acquisition of the Belgian and
Luxembourg subsidiaries of Fortis Holding, namely
Fortis Bank Belgium, Fortis Banque Luxembourg,
and Fortis Insurance Belgium, by BNP Paribas, a

bank with retail operations primarily in France. This
clearance is subject to the full divestment of BNP
Paribas Personal Finance Belgium SA/NV (“PFB”),
formerly Cetelem Belgium, including its stake in Fi-
dexis and in the credit processing venture Cetelem
Services (an EEIG), to which, inter alia, KBC Bank
is also a party. The Commission’s concerns related
to the issuing of credit cards in Belgium and partly
in Luxembourg, where the merged entity would
have become by far the largest player, thereby re-
ducing clients’ choice for credit cards. To address
the Commission’s concerns, BNP offered to divest
entirely its Belgian credit card arm, PFB.

BNP Paribas is present in Belgium and Luxem-
bourg in credit cards through its subsidiary PFB,
which issues cards under the Mastercard label and
Aurora brand. It is also present through Fimaser,
a Belgian joint venture with the retail chain Carre-
four; Fidexis, a 100% owned subsidiary of PFB; and
KBC Pinto Systems, a joint venture with the Belgian
bank KBC. All of these activities rely on Cetelem
Services EEIG for certain support needs. This is a
European Economic Interest Grouping in which
PEB itself, Fimaser, KBC Pinto Systems, and UCB
Hypotheken n.v. (also a subsidiary of BNP Paribas)
are members.

The Commission’s concerns centred on credit cards
as a payment instrument as well as on the provision
by the parties of credit to consumers through the
cards. The Commission’s concerns did not relate to
the acquiring side of the market.

BNP Paribas’ Belgian consumer finance business is
by a long way the largest player in card-based credit,
while Fortis is active in the same area, in particular
through its Alpha Credit subsidiary. Fortis is at the
same time a major issuer of cards in Belgium and a
major supplier of card and general banking services
to both private and corporate clients.

The Commission’s investigation indicated that in
Belgium the merged entity would have become by
far the largest player in card issuing and the relat-
ed provision of credit, and that the transaction, as
initially notified, would have reduced choice in the
market, both from the standpoint of commercial
partners involved in distribution and co-branding
arrangements with card issuers and from the view-
point of the final cardholder. Debit cards linked to a
personal account were considered separately. In this
area, the parties’ activities did not overlap to any sig-
nificant extent.

In Luxembourg, the Commission came to the con-
clusion that the transaction would not lead to com-
petitive concerns as regards credit, but that such
concerns could not be ruled out for credit cards.

Number 1 — 2009

67

TOYLNOD 43IDHIN



Merger control

BNPP’s commitment to divest PFB would sub-
stantially offset the increase in market share due to
the merger on the problematic markets, and would
maintain robust competition for the benefit of con-
sumers. The Commission also analysed a number of
other markets in which the overlap of the parties
was limited and concluded that these markets did
not raise competition concerns.

B — Summaries of decisions
taken under Article 8(1)

KLM/Martinair

On 17 December the Commission gave uncon-
ditional clearance to the proposed acquisition of
Martinair by KILM, both Dutch airlines active in the
transport of passengers and cargo. In September,
the Commission opened an in-depth investigation
because of concerns regarding the potential impact
of the proposed transaction on passenger transport,
in particular between Amsterdam and Curacao and
Aruba (in the Netherlands Antilles). The in-depth
investigation, including a consumer survey at Am-
sterdam airport, showed that the transaction would
have only limited market impact.

KIM is a full-service air carrier with its home base
at Amsterdam’s Schiphol airport. KILM is part of
the Air France-KILLM group. Martinair is also based
at Schiphol and is currently owned 50/50 by KLLM
and the sea and land transport company Maersk.
Both parties are active in air transport of cargo
and passengers between Amsterdam and various
destinations worldwide. Martinair’s passenger fleet
only serves intercontinental destinations. The par-
ties’ passenger operations overlap mainly on routes
connecting Amsterdam to various long-haul destina-
tions, namely Vancouver, Toronto, Miami, Havana,
Punta Cana, Cancun, Curacao and Aruba.

On 8 September, the Commission opened an in-
depth inquiry because of concerns related in par-
ticular to the impact that the transaction could have
on passenger transport between Amsterdam and
Curacao and Aruba.

The Commission’s in-depth investigation showed
that the effects of the proposed transaction would
be limited, not only because KILM already jointly
controls Martinair, but also because Martinair’s
competitive strength has been constantly decreas-
ing and, to regain its strength, Martinair depends on
KILM’s agreement to a renewal of its long-haul pas-
senger fleet. The investigation included a consumer
survey cartied out at Schiphol airport (Amsterdam).
The survey indicated that a significant proportion
of passengers would either not travel at all or travel
elsewhere if there were a sustained price increase
for flights to these two destinations, which limits the

potential for price increases. The investigation also
revealed that the merged entity would be constrained
by its competitor ArkeFly on these two routes. As a
result, any price increases on the part of the merged
entity would be likely to be unprofitable.

As regards the wholesale supply of airline seats to
tour operators for these two routes, any potential
price increases by the merged entity would lead to
TUIL, the tour operator vertically integrated with
competitor ArkeFly, selling more package holidays
to the detriment of its competitors, who largely
depend on KILM and Martinair for the supply of
airline seats for package holidays to Aruba and Cu-
racao. The parties would therefore stand to lose sig-
nificant sales, making price increases unprofitable.

The Commission also assessed the possible effects
of the proposed merger on other routes where the
parties’ passenger operations overlap and in the
cargo air transport sector. However, the Commis-
sion concluded that the proposed transaction was
not likely to give rise to any competition concerns
in these areas.

C — Summaries of decisions
taken under Article 8(2)

Associated British Foods/GBI

On 23 September the Commission cleared the pro-
posed acquisition of certain parts of GBI of the
Netherlands by the UK-based company Associated
British Foods (ABF), subject to conditions. Both
companies produce dry, compressed and liquid
baker’s yeast. The Commission’s in-depth market
investigation, opened in April 2008, had indicated
that the transaction, as originally notified, would
have raised competition concerns in the markets for
compressed baker’s yeast in Spain and Portugal. To
remedy the Commission’s concerns, ABF offered
to divest the GBI businesses in Spain and Portugal,
while ensuring that these businesses will be linked to
sufficient production capacity.

ABF is an international food, ingredients and retail
group. Its activities include the production and sale
of yeast, managed through the AB Mauri division,
which has production plants worldwide, including
four plants in the EU (UK, Ireland, Spain and Pot-
tugal). ABF also owns two bakery ingredients plants
in the UK (Cereform) and distributes yeast from its
plants across the EU and elsewhere in the world.

The core activity of the GBI assets being acquired
was the production and sale of various types of
yeast. The business comprises several European
subsidiaries and assets of the GBI Group in Eu-
rope, except in the UK. The acquisition of GBI’s
business in the UK by Lesaffre was approved sub-
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ject to conditions by the Commission in July 2008.
GBI is ultimately controlled by the Dutch private
equity house Gilde Buy-Out Partners.

Yeast is an essential ingredient in the production of
bread and other bakery products, pizza, dough bas-
es, beer, wine and other foodstuffs. The proposed
transaction concerns liquid, compressed and dry
yeast for the bakery sector only.

In its initial analysis, the Commission had serious
concerns that the transaction, as originally notified,
would have significantly impeded effective compe-
tition in the markets for compressed baker’s yeast
in Spain, Portugal and France. In these markets,
the proposed transaction would have reduced the
number of major competitors from three to two,
with Lesaffre being the only remaining major com-
petitor besides the merged entity. An in-depth anal-
ysis of market structures and conditions in Spain
and Portugal led to the conclusion that the merger
would have resulted in coordinated market behav-
iour between the remaining competitors in these two
markets. As regards the compressed yeast market in
France, no competition concerns were confirmed,
essentially given the different market structure in
place there.

With a view to removing the Commission’s con-
cerns, ABF committed to divest GBI’s business in
Portugal and Spain to a suitable buyer with sufficient
production capacities to supply those businesses. To
ensure that the acquirer will have the required pro-
duction capacities, ABF committed to one of two
alternative remedies: either the acquirer will have
previously acquired GBI’s former production plant
in the UK or the parties will divest ABEF’s produc-
tion plant in Portugal.

The Commission concluded that these commit-
ments were sufficient to remedy its initial concerns.

Statoil Hydro/Jet Scandinavia

On 21 October the Commission gave its approval
to the proposed acquisition of ConocoPhillips’ net-
work of Jet fuel stations in Scandinavia by StatoilHy-
dro of Norway following an in-depth investigation
opened in May 2008. To gain approval, StatoilHydro
undertook to divest all 40 Jet fuel stations in Noz-
way and a network of 158 fuel stations in Sweden
operating under the Jet, Hydro and Uno-X brands.
StatoilHydro is an integrated oil and gas company
active in exploration for and production of crude oil
and natural gas. The company also refines and sells
motor fuels and other oil derivatives. StatoilHydro
operates fuel station networks in Scandinavia under
the Statoil, Hydro and Uno-X brands. Jet Scandi-
navia operates fuel station networks in Scandinavia
under the Jet brand.

The Commission found that the proposed transac-
tion — as originally notified — would have raised
serious competition concerns in Norway and Swe-
den. In Norway, the proposed transaction would
have reinforced the oligopolistic structure of the
Norwegian market. Statoil Hydro’s position as the
largest provider of motor fuels in Norway would
have been strengthened. In Sweden, StatoilHydro is
already the market’s largest supplier and, by acquir-
ing one of its main competitors, the company would
have obtained a market share more than double the
share of the second largest competitor. The Com-
mission had further concerns with regard to Jet’s
disappearance as the most efficient low-cost opera-
tor in both Norway and Sweden with a strong brand
and a proven track record of undercutting competi-
tors’ prices in markets with high entry barriers.

To address the Commission’s concerns, StatoilHy-
dro offered to divest the entire Jet network in Not-
way and a 158-station network in Sweden, entirely
made up of automated fuel stations. In view of this
commitment, the Commission concluded that the
transaction would no longer raise serious competi-
tion concerns in Norway and Sweden. Independ-
ently of the competition assessment, StatoilHydro
decided to close a number of less efficient fuel sta-
tions in Sweden.

Arsenal Capital Partners/DSM Special
Products

On 9 January the Commission cleared the pro-
posed acquisition of chemical company DSM Spe-
cial Products (DSP) of the Nethetlands by Arsenal
Capital Partners (Arsenal), a US private equity firm.
Arsenal owns Velsicol, a chemical company active
in the EEA through its Estonian plant. DSP is a
chemical company with a single production plant,
in Rotterdam. Both parties produce benzoic acid,
a raw material used in the production of a variety
of goods, including as an antimicrobial preservative
in food and drinks, in plasticisers, pharmaceutical
products and pet food. In August 2008, the Com-
mission opened an in-depth investigation because
of competition concerns. Arsenal made the com-
mitment to divest the whole of its liquid and solid
benzoic acid production, as well as sodium benzoate
production in the European Economic Area (EEA).
The Commission found that the proposed transac-
tion would have raised serious competition concerns
in the EEA market for solid benzoic acid, where the
merged entity would have run the only two produc-
tion plants in the EEA. The Commission also found
that imports of benzoic acid into the EEA are very
low and would not be capable of constraining the
merged entity.
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To address the Commission’s concerns, Arsenal of-
tered to divest the Velsicol production plant in Esto-
nia and therefore its entire solid and liquid benzoic
acid production. The proposed divestment also in-
cludes the production of sodium benzoate, a prod-
uct derived from benzoic acid and used primarily as
a preservative in food and soft drinks, to ensure the
tull viability of the divested business. In view of this
commitment, the Commission concluded that the
transaction would no longer raise serious competi-
tion concerns.

Campina/Friesland Foods

On 17 December the Commission cleared the
proposed merger between Campina and Friesland
Foods, both Dutch companies active in a range of
dairy product markets, subject to conditions. The
Commission’s in-depth investigation, opened in July
2008, indicated that the transaction, as originally no-
tified, would have raised competition concerns in
the markets for the procurement of raw milk, fresh
dairy products and cheese in the Netherlands and
for long-life dairy drinks in the Netherlands, Bel-
gium and Germany. To remedy the Commission’s
concerns, the merging parties offered to divest Fries-
land Foods’ fresh dairy product business and part of
Campina’s cheese business and two Campina brands
for long-life dairy drinks. They also offered remedies
to ensure access to raw milk in the Netherlands.

Both Campina and Friesland Foods are dairy co-
operatives active primarily in the Netherlands and
other EU Member States. Their activities involve
several markets along the dairy food product chain,
from the procurement and processing of raw milk
to the production of a variety of dairy and non-
dairy products.

The Commission’s investigation showed that the
merger, as initially notified, would have resulted in
a significant impediment to effective competition in
the Dutch markets for the procurement of raw milk,
fresh basic dairy products, value-added yoghurt and
quark, fresh flavoured dairy drinks, fresh custard
and porridge and cheese as well as in the market for
long-life dairy drinks in the Netherlands, Belgium
and Germany.

With a view to removing the Commission’s concerns,
the merging parties made the commitment to divest
Friesland Foods’ fresh dairy product business (in-
cluding the transfer/licensing of brands and a plant
in Nijkerk) and one of Campina’s cheese plants, lo-
cated in Bleskensgraaf. They also committed to di-
vest two Campina brands for long-life dairy drinks.

Additionally, they offered remedies to ensute access
to raw milk for the fresh dairy and cheese business-
es to be divested by the parties as well as for their
competitors in the fresh dairy and cheese markets in

the Netherlands. These commitments include three
elements. Both divested businesses would initially
be able to source raw milk from the merged entity
under a transitional supply agreement. Subsequently,
a foundation (Dutch Milk Fund) would be set up
to ensure access to a maximum yearly volume of
1.2 billion kg of raw milk for the divested business-
es and other competitors. This Milk Fund would re-
main in place until more structural changes in the
market for raw milk were achieved. The merged
entity, FrieslandCampina, would reduce exit barriers
for dairy farmers who might wish to leave the new
cooperative. This third measure would aim to cre-
ate a source of Dutch raw milk that was independ-
ent from FrieslandCampina and would thus provide
a long-term structural solution. The Commission
concluded that the commitments were sufficient to
remedy its initial concerns.

D — Abandoned cases

BHP Billiton/Rio Tinto

On 26 November the Commission announced that
it intended to close its investigation into BHP Bil-
liton’s proposed acquisition of Rio Tinto following
BHP Billiton’s announcement that it had abandoned
the deal and had withdrawn its notification. The
Commission is satisfied that the planned transac-
tion has effectively been abandoned and will not
proceed.

In a press release dated 25 November BHP Billiton
announced that even if the Commission were to
clear the proposed transaction unconditionally, BHP
Billiton’s directors intended to recommend that its
shareholders vote against approving the transaction.
The press release explained that given the continued
deterioration of near-term global economic condi-
tions the company’s management believed that the
acquisition of Rio Tinto was no longer in the best
interests of BHP Billiton shareholders. On 26 No-
vember BHP Billiton decided to formally abandon
their pre-conditional offer on Rio Tinto and with-
drew their notification.

The Commission had opened an in-depth investi-
gation of BHP Billiton’s proposed acquisition of
Rio Tinto on 4 July because the Commission’s initial
market investigation had indicated that the proposed
takeover raised serious doubts as to its compatibility
with the single market and could have resulted in
higher prices and reduced choice for these compa-
nies’ customers.
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Fuel for thought — StatoilHydro/ConocoPhillips (Jet)

Jérdme Cloarec, Dag Johansson, Philippe Redondo, Daniel Donath, Elzbieta Glowicka

and Cyril Hariton (%)

Introduction

When faced with a proposed merger, antitrust au-
thorities have to assess the likelihood and the mag-
nitude of anticompetitive effects that may occur
following the removal of one of the merging par-
ties as an independent force in the various markets
affected by the transaction. These possible anticom-
petitive effects must then be weighed against poten-
tial efficiency gains. To enable it to complete this
task in the limited amount of time provided by the
legislators, the Commission collects and contrasts
information from different sources. The notifying
party’s compulsory notification (Form CO) is the
initial source of such information and contains a
description of the industry along with more specific
details regarding the affected markets. In addition,
to ensure that it has a complete understanding of
the competitive landscape in each of the affected
markets, the Commission supplements this infor-
mation with the views of other market participants
such as the merging parties’ suppliers, competitors
and customers. (%)

Competitors are usually well informed about the
market conditions in the affected markets and the
competitive pressure that each merging party exerts
on its counterpart in the transaction. However, com-
petitors’ views may be biased by their own interests.
For example, a competitor can welcome a transac-
tion that removes a very competitive market player.
In such cases, competitors’ replies to the Commis-
sion’s market investigation may support their strate-
gic views of the deal rather than provide an objec-
tive assessment of the transaction. Customers, on
the other hand, are less likely to have strategic intet-
ests in the transaction and are therefore less likely
to provide biased responses. This is particularly the
case when there are numerous customers of mod-
est size. Unfortunately, as a result, such customers
are also less likely to have the necessary resources
or access to the requisite information to respond
meaningfully to the Commission’s questionnaires.
An extreme case occurs when customers are indi-

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() From time to time, experts are directly appointed by the
Commission to examine certain (usually technical or eco-
nomic) aspects of a transaction. The Directorate-General
for Competition also often benefits from the technical
expertise of other Directorates-General.

viduals, as it is virtually impossible to access such
customers with standard questionnaires, although
each individual may have a private (and sometimes
informed and documented) view of the likely ef-
fects of a merger.

This was the case for the Norwegian oil company
StatoilHydro’s acquisition of Jet petrol stations in
Scandinavia (67 in Denmark, 40 in Norway and 163
in Sweden), owned by ConocoPhillips of the US
(case COMP/M.4919 — StatoilHydro/ ConocoPhil-
/ips), which was subject to an in-depth investigation
by the Commission. (*) Therefore, in addition to
the standard market investigation that also included
gathering evidence from znternal documents, the Com-
mission structured its market investigation around
two pillars. First, several econometric studies that were
based on an extensive request for data relating to
the daily running of the fuel retail businesses were
carried out to gauge the extent to which the two
merging parties exerted competitive constraint on
each other. Second, a customer survey was conducted
in selected countries to obtain insights into custom-
ers’ views regarding the main questions posed dut-
ing the assessment of the transaction. ()

This article is divided into six sections. The next two
sections describe the Swedish and Norwegian retail
fuel markets and discuss the role that Jet played in
those markets. (°) The econometric and customer
survey analyses are described in the fourth and fifth
sections. The last section offers some general con-
clusions and, in addition, makes some important
points as to the data demands that are associated
with analysing mergers where the merging firms’
customers are widely dispersed.

Sweden

StatoilHydro was the largest retail supplier of motor
fuels in Sweden, with a total of more than 1 000 fuel
stations at the end of 2007 and accounting for more

() Relevant documents issued by the European Commis-

sion regarding this case, including the non-confiden-
tial version of the final decision, can be downloaded at
http://ec.curopa.cu/competition/mergers/cases/index/
m98.html#m_4919

(Y The opinions of some customers’ associations were also
solicited.

() The Commission’s final decision found that the trans-
action would not lead to competition concerns in Den-
mark.
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than 30% of total sales. (°) Jet was the country’s sixth
largest supplier of retail motor fuels: it accounted
for more than 10% of total sales in 2007 and had by
far the highest average throughput of all fuel station
networks in Sweden. Following the transaction, the
merged firm’s largest competitor, OK-QS8, would
have had a market share less than half that of the
combined entity. The second and third largest com-
petitors, Shell and Preem respectively, would be even
smaller with market shares of [10-20]% each. () By
acquiring Jet, StatoilHydro would thus further con-
solidate its position as the leading service-station
chain in the Swedish market, in which substantial
“green-field” entry of a new competitor is unlikely
due to considerable entry bartiers. ()

The Jet business model is specific. First, it exclusively
operates company-owned and company-operated
stations only in densely populated areas under the
unique Jet brand. (°) Second, Jet stations are all un-
manned, with a limited range of services compared
to traditional manned (or full-service) stations. Third,
contrary to most of its competitors, which offer a
wide range of fidelity and corporate cards that allow
customers to obtain price reductions such as volume
rebates, Jet has built a strong brand position based
on a transparent net pricing policy that advertises net
prices directly on the pump. The company further-
more applied a price differential with respect to com-
peting full-service station networks of SEK 0.25 per
litre. The combination of these elements resulted in
Jet becoming the most efficient retail fuel supplier in
Sweden, which allowed Jet to defend the SEK 0.25

(®) StatoilHydro operated full-service fuel stations under
the Statoil and Hydro brands and automated fuel stations
under the 1-2-3, Hydro and Uno-X brands. Statoil’s own
network consists of 562 fuel stations: 478 full-service sta-
tions and 84 automated fuel stations branded “Statoil” or
“1-2-3”. StatoilHydro also owns Hydro’s fuel station net-
work, which comprised 426 stations at the end of 2007:
376 automated fuel stations branded “Hydro” or “Uno-
X, 45 full-service stations under the Hydro brand and
5 unbranded stations (“white pumps”).

() 1Inaddition, there are a number of smaller competitors op-
erating brands such as Tanka, Din-X, Pump, Gulf, Q-star,
Stl and ICA-Tapp.

(®) 'The availability of suitable sites that can be used for build-
ing fuel stations as well as the need to obtain permits are
crucial factors for assessing barriers to entry (as well as
barriers to expansion) in the fuel retail markets. In ad-
dition, green-field entry involves building forecourts, in-
stalling pumps and tanks, negotiating fuel supplies and
establishing a brand by investing in promotion and adver-
tising. The costs and the time required for such a strategy
are substantial.

() For example, as stated in footnote 6, StatoilHydro opet-
ated full-service fuel stations under the Statoil and Hydro
brands and automated fuel stations under the 1-2-3, Hydro
and Uno-X brands. In addition, stations may be operated
by a third party for a given company, or even be only as-
sociated with a company through a marketing venture (es-
sentially using the company’s name along with its supply
of fuel).

per litre differential if challenged by competitors. (")
Jet’s strategy has been highly successtul: while it op-
erates only 4.5% of all fuel stations in Sweden, its
market share amounts to [10-20]%.

The success of Jet’s strategy has also been recog-
nised by its competitors. In particular, the Swedish
retail motor fuel market has witnessed an expansion
of the number of automated stations that today rep-
resent more than half of all fuel stations, and cer-
tain market players have shifted their pricing strat-
egy from high fuel prices at full-service stations and
volume-based rebate schemes towards “net pricing”
schemes without rebates. ('') Related to such strategic
repositioning, Shell initiated a nation-wide price war
in April 2005 in order to establish its Shell Express
brand of automated stations by applying the same
price differential for petro/ in relation to full-service
stations and other automated stations that Jet (and
some other smaller automated networks) applied.
While this price war ended in August 2006 when
all automated chains started to apply the same SEK
0.25 differential to full-service stations as Jet, it was
soon followed by a second price war that started in
April 2007 for both petrol and diesel. ('*) The second
price war was initiated by StatoilHydro, which sought
to reduce the differential between full-service sta-
tions and unmanned stations from SEK 0.25 per li-
tre to SEK 0.15 per litre. Jet (and other competitors)
however resisted StatoilHydro’s initiative and sought
to maintain the SEK 0.25 per litre differential.

The important role of Jet as an independent com-
petitor was also confirmed by the respondents to
the market investigation and StatoilHydro’s internal
documents. Several respondents to the market in-
vestigation emphasised the fact that fierce competi-
tion between the Statoil network, Jet and Shell had
decreased the margins and eroded the profitability
of smaller and weaker networks that were viewed
as too small to influence price levels in a manner
similar to Jet. StatoilHydro’s internal documents
suggested that (i) Jet has a very strong brand image,
and consumers perceive Jet as the cheapest suppliet,
and (ii) StatoilHydro views Jet as its most efficient
competitot.

(") It is, however, important to note that Jet was not a mere
“price follower”, as Jet’s chosen differential varied over
time, and competing networks had to consider the pos-
sibility that Jet might seek to change this differential over
time.

(") In addition, operators are also restructuring their net-
works to improve efficiency, for example by closing sta-
tions with low throughputs.

('3 Diesel sales have been rapidly gaining ground at the ex-
pense of petrol in Sweden. Although there were relatively
few diesel cars in Sweden, they accounted for 35% of new
cars sold in Sweden in 2007 (compared to 20% in 2006).
Following the introduction of a more favourable tax re-
gime for diesel cars in 2007, diesel sales are expected to
grow further.
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This evidence thus indicated that Jet is an important
competitive force in the Swedish retail fuel market
and that the transaction would remove an important
and well-established low-cost operator.

Norway

The Norwegian market is highly concentrated. The
four main players account for more than 90% of
the total sales. StatoilHydro is the largest competitor,
with a [30-40]% market share. Jet is the fifth largest
fuel station network present in Norway, with a mar-
ket share of [0-5]%. Jet’s retail outlets are located
only in the south-east of Norway, where the com-
pany’s market share is higher, at [5-10]%. (*’) The
confinement to the south-eastern region of Norway
is related to logistics hurdles that Jet faces. (**) Un-
like the other four competitors, Jet has no storage
depots or terminals in Norway and instead operates
a depot in Strémstad, Sweden, situated close to the
Norwegian border. It is noteworthy that while the
four main market participants have granted mutual
access to each other’s depots to limit fuel logistics
costs throughout the country, Jet has been unable to
conclude similar agreements.

Despite these logistics constraints, Jet’s purely auto-
mated fuel network enabled the company to com-
pete aggressively on price, in particular compared to
the full-service fuel stations of its competitors. Jet
promoted a net pricing policy that was associated
with a price differential in relation to rivals’ manned
stations and was the most efficient competitor in
terms of average throughput, with an average fuel
volume per site twice as high as the national average.
Jet was therefore an important competitive force in
the Norwegian market, as was also confirmed by
the market investigation and in particular by inter-
nal StatoilHydro documents. These internal docu-
ments (i) confirmed that Jet was viewed by consum-
ers as the cheapest of the automated networks and
(i) showed Jet’s capability to react to price changes
introduced by competitors. The other Norwegian
competitors to the merging parties also confirmed
that Jet exerted a strong competitive constraint
in the Norwegian market and in particular in the
south-east of Norway. Jet’s role in the Norwegian
market was also confirmed by PFC Energy’s report
for Norway (October 2007, page 50): “Jef is still the
main driver of gasoline price wars, due to its ‘Jow-cost’ strat-
ey, and has been marketing diesel at its Norwegian outlets,
which rapidly brought down prices in the diesel segment. Jet’s

() There are some counties in south-east Norway in which
Jet’s market share is as high as [10-20]%.

(") Jet’s logistical constraints, in particular access to depots,
indicate that barriers to entry are high in Norway. No fuel
retailer entered the Norwegian market after Jet’s entry in
1992.

presence being limited to the sontheast of Norway confines
much of the fierce competition to this area.”

These elements indicated that the other market
players had different incentives from those of Jet,
potentially even including a joint interest to prevent
Jet from expanding, and that Jet was an important
competitive constraint, in particular in south-east
Norway. Therefore, the transaction would remove
an independent and well-established low-cost opera-
tor competing in Norway.

Econometric analysis

An interesting feature of the retail fuel market in
this case was the way Statoil fuel station manag-
ers (°) set pump prices. On the one hand, Statoil’s
headquarters would set national recommended pric-
es, issue payment cards and undertake advertising
and promotional campaigns at national level in each
country (Denmark, Norway and Sweden). On the
other hand, individual fuel station managers could
deviate from these national recommended prices af-
ter monitoring the prices of their local competitors
located in each station’s primary catchment area (the
so-called cluster). There is therefore a tension be-
tween national and local aspects of the geographic
market definition. (") Accordingly, as in its previous
decisions, the Commission defined the geographic
market as at most national although it left open the
possibility of having smaller local markets. ()

The local characteristics of the market were, howev-
er, fully taken into account in the competitive assess-
ment of the merger, as they lend themselves particu-
larly well to examining the extent of the competitive
constraint that Jet placed on StatoilHydro’s fuel
stations. If Jet’s fuel stations put competitive pres-
sure on StatoilHydro, one would expect to find that

(") At the time the transaction was notified, Statoil and Hydro
had just themselves merged (see case COMP/M.4545 —
Statoil/ Hydro, documents available at http://ec.curopa.cu/
competition/mergers/cases/index/m90.html#m_4545)
and their networks were still run separately to some ex-
tent.

(") Itis often argued that with each station having a differ-
ent catchment area, eventually the overlapping of these
catchment areas would result in a chain of substitution
that would spread change of price in one place to another
that is indirectly connected through a chain of overlap-
ping catchment areas.

(') The definition of the relevant product markets for motor
fuel retail has also attracted some attention in recent years.
However, this transaction does not allow these issues to be
meaningfully discussed. For example, it was not assessed
whether on-motorway and off-motorway stations belong
to the same relevant market, as Jet hardly operates any on-
motorway stations. Neither does this transaction make it
possible to assess whether products such as LPG should
be considered as belonging to the same product market as
petrol and diesel for reasons related to supply-side com-
mon distribution, as Jet does not distribute LPG.
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StatoilHydro’s prices would be systematically lower
whenever Jet is in the vicinity of StatoilHydro’s fuel
stations. Alternatively, if StatoilHydros prices do not
systematically differ with Jet’s presence, this would
imply that Jet does not pose a significant competi-
tive constraint on StatoilHydro.

To test this empirically, it was thus necessary to a/
least collect data on pump prices at StatoilHydro’s
fuel stations and information on the location of Jet’s
tuel stations relative to StatoilHydro’s fuel stations.
However, other factors may influence pump prices.
For example, full-service stations may charge higher
prices than unmanned stations to cover labour costs.
On the other hand, fuel stations located in densely
populated urban areas may face more competition
due to the presence of other fuel providers than fuel
stations in isolated urban areas and thus are more
likely to charge lower prices. If all of these factors
are not correctly accounted for, it is impossible to
correctly model the way that the managers at Statoil-
Hydro’s fuel stations set the pump prices and thus to
capture the “Jet effect” on StatoilHydro’s pricing.

The Commission therefore undertook an extensive
data gathering exercise. Daily prices of diesel and
95 octane petrol at StatoilHydro stations were col-
lected for the period from 1 June 2005 to the end of
May 2008. In addition, it was possible to collect in-
formation on the total number of fuel stations and
to identify each competitor situated in the vicinity
of each StatoilHydro station. (") StatoilHydro also
submitted an extensive data set with station charac-
teristics (e.g. whether the stations were manned or
unmanned or whether they had a convenience store
or a car wash on their premises).

The Commission used pooled cross-sectional mul-
tiple regression analysis to model the relationship
between pump prices at StatoilHydro’s fuel stations,
Jet’s presence and any other factors that could have
had an effect on the pump prices. (") In particular,
the log of monthly pump prices at each StatoilHy-
dro fuel station (i.e. the so-called dependent vari-
able) was modelled as being dependent on (i) the
presence of Jet, (if) the presence of other competi-
tors such as OK-Q8, Preem and Shell in Sweden or
Shell, Esso and YX in Norway, (iii) transport costs
from StatoilHydro fuel depots to StatoilHydro fuel

(™) To aid fuel station managers’ monitoring of local com-
petitive conditions, StatoilHydro defined clusters, which
contained a list of stations in the surrounding area of each
StatoilHydro station.

() Otrdinary cross-sectional regression analysis compares
prices at Statoil’s stations that faced Jet as a competitor
with prices at Statoil’s stations that did not face Jet as a
competitor at a given point in time. Pooled cross-sectional
regression analysis pools across different points in time.
In this instance, as the daily price data was aggregated to
monthly levels, the regressions were pooled across the dif-
ferent months.

stations to correct for differences in operating costs
across the different clusters, (iv) an indicator variable
that captured whether the station is manned or un-
manned, (v) the total number of stations in the clus-
ter to account for the general level of competition,
and (vi) the Rotterdam price index for diesel and 95
octane petrol to account for the general movement
of fuel prices over time. (*)

The regression models were estimated for both
Norway and Sweden for diesel and 95 octane petrol
separately, as both products were subject to differ-
ent market dynamics. For example in Sweden, the
95 octane petrol market was the subject of two price
wars, while the diesel market was only subject to a
single price war. On average, the results suggested
that both StatoilHydro’s petrol and diesel prices in
Sweden were systematically lower by [0-5]% when-
ever a Jet fuel station was located in the vicinity of
a StatoilHydro fuel station. The same was true for
Norway. It is important to note that, in total, three
different regression specifications were estimated for
each country and each product to ensure that the re-
gression results were sufficiently robust. The econo-
metric analysis therefore indicated that Jet appeared
to place an important competitive constraint on Sta-
toilHydro’s pricing in both Sweden and Norway.

Customer survey

Another method of gauging the role that Jet played
in the Norwegian and Swedish retail fuel markets
was a survey, which is particularly useful when cus-
tomers are individuals such as in cases of retail and
service markets. A customer survey takes into ac-
count the views of individual customers by carefully
choosing a sample of customers that is representa-
tive of the whole population and asking them ques-
tions regarding a specific issue. The replies of the
respondents can then be aggregated to approximate
the views of the whole population of customers.
The use of customer surveys in merger analysis
started only recently: Ryanair/ Aer Lingus was the
first merger case where a customer survey of this
type was conducted. (*') In this case, the resulting
answers from the survey helped to assess the degree
of substitutability between the two airlines.

(") The presence of Jet was captured by a dummy variable
that equalled one whenever Jet was present in a cluster
and zero otherwise. The same technique was also used for
the other competitors such as Shell. Similarly, the indica-
tor variable that captured the manned status of the fuel
station equalled one when the station was manned and
zero otherwise.

(*) Sce case COMP/M.4439 — Ryanair/ Aer Lingus, documents
available at http://ec.curopa.cu/competition/mergers/cas-
es/index/m88.html#m_4439, and in particular Annex I
to the final decision, which describes the survey, provides
an analysis of the answers and addresses methodological
issues.
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Two key issues need to be addressed when designing
a customer survey. () First, it is important to care-
fully select the pool of respondents to ensure that
the sample of respondents is representative of the
whole population in order to be able to substitute
the views of the respondents from the sample for
the views of the population. This is usually accom-
plished by surveying a sufficiently large group of
random respondents, as the larger the surveyed group
the more likely it is that it will contain all the dif-
ferent views that are present in the population. For
example, for the purposes of this case, 1 250 Swed-
ish and 1 001 Norwegian motor fuels consumers
were interviewed by telephone or over the internet
in June and July 2008.

The second key issue are the actual questions to be
asked in the survey. One of the main difficulties was
to identify a limited number of core issues to be
tested in a single one-shot survey. Thus, after draft-
ing an initial set of questions, the Commission dis-
cussed them with the notifying party to ensure that
the questions were sufficiently clear and effective in
assessing the effects of this merger. The questions
focused on key issues raised during the assessment
of the case, including the reasons why consumers
fill up their cars at a particular fuel station, custom-
ers’ specific brand preferences and their perceptions
of Jet vis-a-vis its competitors. For example, to un-
derstand consumers’ fuel purchasing behaviour, re-
spondents were asked to rank the following three
factors in deciding whether to fill up at a particular
fuel station: (i) price of fuel, (ii) distance from home
or work, and (iii) the availability of convenience
shopping for food, tobacco and other products.
They were also asked what price differential per li-
tre would prompt them to change stations and were
given six choices. To gauge the effect of Jet as well
as the effect of the merger, respondents were asked
(i) how they rated Jet’s fuel prices compared to com-
petitors’ prices, and (ii) what impact the acquisition
of Jet by StatoilHydro would have on competition
between the remaining fuel station chains in Norway
and Sweden.

Given that different consumer groups can be ex-
pected to behave differently, it is important to ask
an additional set of control questions to identify
possible customer segmentation. While all respond-
ents were members of houscholds with a car at their
disposal, the control questions allowed the Commis-
sion to differentiate between those driving a lot and
those driving little, between different types of fuel

(* It is also important to note that the survey must be out-
sourced to professional research companies that have the
know-how and experience to access a representative group
of respondents in a timely manner to ensure that the sur-
vey is completed within the short time span of merger
proceedings.

used (petrol, diesel, ethanol, other) or the type of
fuel card used, if any. For Norway, given that Jet
was only located in the south-eastern region of the
country, it was also important to differentiate the
respondents depending on the area that they live
in. Of the 1 001 customers in the sample, 506 (or
50.5%) were from south-east Norway, which roughly
corresponds to the proportion of the total Norwe-
glan population living in that part of the country.

The customer survey showed that in both countties
Jet was perceived as a low-price supplier of motor
fuel. In Sweden, 40% of respondents who expressed
an opinion stated that Jet always charged lower prices
and 29% indicated that Jet sometimes charged lower
prices. () The survey also revealed that consumers
were price-sensitive: 54% in Sweden and 78% in
Norway ranked price as the most important factor
when deciding where to fill up. (**) It confirmed that
customers found it easier to compare prices when
net pricing schemes instead of rebate cards were
applied by fuel selling stations: 61% of Norwegian
respondents found that net pricing schemes facilitat-
ed comparison of prices “to a very large extent” or
“to a relatively large extent”. (*) Finally, as many as
54% of Norwegian customers and 50% of Swedish
customers believed that the proposed merger, along
with the disappearance of the Jet brand, was likely to
reduce competition in the retail fuels market, while
only 10% of Norwegian customers and 14% of
Swedish customers thought that that merger would
have a positive impact on competition. (*) This is
consistent with customers’ view that Jet played a spe-
cific role in driving price competition.

It should be noted that the answers differed be-
tween the total population in Norway and the popu-
lation in south-east Norway. For example regarding
Jet’s prices compared to competitors’ pump prices,
while 40% of the overall sample considered that Jet
was always or sometimes offering lower prices and
46% had no opinion, the perception of Jet being
always or sometimes cheaper increased to 64% and
the number of respondents without an opinion de-
creased to 22% when only respondents located in
south-east Norway were considered. This divergence
in views provides further evidence that regional as-
pects of retail fuel markets must be taken into ac-
count in addition to national market considerations.

(**) 32% of the respondents did not know how Jet’s fuel prices
compared with competitors’ pump prices. Unless other-
wise specified, the remainder of this section displays per-
centages of respondents among those who expressed an
opinion.

(*") 1% of the Norwegian respondents and 8% of the Swedish
respondents had no opinion.

(*) 11% of the Norwegian respondents had no opinion.

(%) 16% of the Norwegian respondents and 10% of the
Swedish respondents had no opinion.
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Conclusion

The acquisition by StatoilHydro of ConocoPhillips’
Scandinavian retail fuel businesses (Jet) required the
Commission to assess the effects of the transac-
tion without having access to the customers of the
merging parties. This is because the customers in
this instance are individuals, and it is thus virtually
impossible to reach them using standard question-
naires. In addition to the standard market investiga-
tion that also included gathering evidence from in-
ternal documents, the Commission therefore based
its market investigation on econometric studies and
customer surveys. By doing so, the Commission was
in a position to assess the relevance and likelihood
of alternative possible theories of harm, as well as
their likely effects, and came to the conclusion that,
in the Swedish and Norwegian markets for retail
sales of motor fuels, the transaction would raise se-
rious doubts as to its compatibility with the com-
mon market and the EEA agreement.

To alleviate the Commission’s concerns in Sweden,
StatoilHydro proposed to divest a network consist-
ing of 158 unmanned stations, including 118 of the
most efficient stations currently operated by Norsk
Hydro and 40 Jet stations. This “remedy fuel sta-
tion network” would have the third highest average
throughput among all competitors in Sweden. The
remedy network would have a geographic coverage
throughout Sweden, with a strong presence in the
south. This network also covered the vast majority

of the clusters affected by the transaction. In ad-
dition, StatoilHydro offered to divest the entire Jet
network in Norway to remove the Commission’s
concerns in that country.

The investigation of this transaction nicely dem-
onstrates that the absence of sizeable customers
does not prevent the Commission from collecting
relevant information necessary to reach an appro-
priate and carefully balanced outcome. Customer
surveys and econometric studies are useful tools
that can effectively supplement the Commission’s
standard market investigation. Performing customer
surveys in the course of merger proceedings is in-
herently constrained, among others things by (i) the
limited number of questions that can be addressed
by a survey, (ii) the methodological hurdle related
to avoiding insidious questions or questions sub-
ject to broad interpretation, and (iii) the procedural
time constraints. The econometric analysis usually
requires highly reliable data and proper care must be
taken when modelling the competitive interactions
between the merging parties and their competitors
to ensure that the resulting econometric results are
sufficiently robust. To ensure that the results from
both the survey as well as the econometric analysis
can be considered meaningful, it is thus important
that the Commission and the notifying party engage
in a dialogue as eatly as possible in the notification
process (preferably at the pre-notification stage), to
discuss data and timing issues as well as the analyses
that can be undertaken.
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EdF/BE: Yin and Yang — why complementarity can be problematic

Miriam Driessen Reilly, Polyvios Panayides and Raphaél De Coninck (*)

l. Introduction

On 24 September 2008, following ongoing talks
with British Energy, EdF announced that it had
agreed a takeover of the company for the sum of
£12.5 billion. On 3 November 2008, given that the
transaction had a Community dimension within the
meaning of the Merger Regulation, EdF notified to
the Commission its intention to take sole control
of the company, having made a public offer to put-
chase its entire issued share capital.

The parties’ activities would overlap in several areas
of the British electricity markets. The deal would
also strengthen the vertical integration of the com-
bined post-merger entity. On examination, it was
found that even though the combined shares of the
two companies were not extremely high, there were
some aspects of concern specific to the electricity
markets under investigation. These concerns were
to a large extent linked to the fact that the combined
post-merger entity would in many respects be high-
ly complementary. In particular it would combine
EdF’s flexible UK fossil fuel plants with British En-
ergy’s almost exclusively nuclear fleet, a source for
baseload electricity, leading to concerns about a pos-
sible withdrawal strategy. Secondly, the deal would
combine two strong players on the British wholesale
electricity market, one with a “short” position and
the other with a “long” one, thereby potentially fa-
cilitating a reduction in liquidity on the wholesale
market. Finally, the deal would give EdF access not
only to nuclear capacity but also to a high propor-
tion of sites most likely to be suitable for a first
wave of new nuclear build with the consequence of
removing many possibilities for competitors to ac-
quire such sites.

Following a substantive analysis including an in-
depth first-phase market investigation and coop-
eration with the UK regulator for gas and electricity
(Ofgem), the Commission decided to clear the case,
subject to substantial remedies.

Il. The parties and the transaction

Electricité de France (EdF) is a mainly state-owned
French energy company listed in Paris. While based

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

in France, EdF and its subsidiaries are active globally
in all segments of the electricity markets: generation
and wholesale trading, transmission, distribution
and retail supply of electricity to all groups of cus-
tomers. (%) In particular, EAF prides itself on being
the world’s leading nuclear power utility, operating a
French nuclear fleet consisting of 58 reactors across
19 different sites. Within the UK, however, in terms
of generation of electricity, prior to the transaction
EdF UK had no nuclear assets. Rather its generation
portfolio was comprised of gas and coal fossil fuel
plants.

British Energy is a plc limited by shares, incorpo-
rated under the laws of Scotland and listed on the
London Stock Exchange. It was established in 1995
to operate the eight most modern nuclear power
plants in the UK (°) and privatised in 1996. Opet-
ating exclusively in the UK, it is active in the Brit-
ish markets for generation and wholesale trading of
electricity and retail supply of electricity to industrial
and commercial customers.

The company had been in financial difficulties for
some time in 2002, when it first approached the
British Government for financial aid. In the run-up
to the takeover, notwithstanding financial assistance,
British Energy faced challenges due, among other
things, to its plants’ ageing technology and sched-
uled closures of its AGR fleet. In the context of
the HM Government White Paper on New Nuclear
Build, the company took the decision to seck a busi-
ness partner. The British Government supported
this and consequently the decision by the Board of
British Energy to recommend British Energy share-
holders to approve a takeover by EdE

I1l. Market definition

The parties’ activities were found to overlap on the
markets for generation and wholesale supply of
electricity, retail supply of electricity to industrial
and commercial customers, sites for new nuclear
build, carbon trading, procurement of nuclear fuel
and financial electricity trading. No particular issues
were found to exist in relation to carbon trading,

°) EdF is also active in other energy-related activities.
() Taking two AGRs from Scottish Nuclear and five AGRs
and a PWR from Nuclear Electric. The Magnox assets of
these two companies were transferred to Magnox Electric,
which later became part of British Nuclear Fuels.
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procurement of nuclear fuel or financial electricity
trading,

Wholesale electricity markets

Both parties were active in the wholesale electricity
markets in Great Britain. The parties agreed with the
approach taken by the Commission in previous cas-
es, according to which there is a single product mar-
ket for both electricity generation and wholesale sup-
ply. Furthermore, in line with the Iberdrola/Scottish
Power (*) decision, no distinction was made between
the different sources of electric energy (°) within
the wholesale electricity market for the purpose of
market definition. (°) However, the Commission did
investigate whether the various sub-segments of the
wholesale market (non-standard non-brokered, OTC
brokered, Power Exchange and Balancing Mecha-
nism) could comprise separate markets. It also ex-
amined whether, within the OTC brokered segment,
the various products traded (such as baseload and
peakload) constitute separate markets. This was not
supported by the market investigation. ()

Geographically, the Commission, as supported by
the market investigation, considered that the rele-
vant market comprises the whole of Great Britain.
This area is regulated by BETTA (%) and therefore
subject to similar conditions of competition.

Retail supply of electricity to industrial
and commercial customers

In the past, the Commission had identified separate
product markets for large and small industrial cus-
tomers. In relation to the British market, it had dif-
ferentiated between customers on the basis of kW
demand. However, following liberalisation of the
electricity markets, there were findings that the re-
tail electricity market could be subdivided between
three categories: domestic customers, smaller indus-
trial and commercial customers (SMEs) which do
not use “half houtly rates” and large industrial and

(") Case M.4517 — Iberdrola/ Scottish Power.

() Gas fired, coal fired, nuclear, hydroelectric power stations,
wind farms or others.

() 'The technology portfolio of each generator played a cen-
tral role in the competitive assessment, however, as de-
tailed in section I'V.

() Rather, the market investigation favoured the retention
of the definition of one wholesale electricity market com-
prised of different segments. This can also be said for the
various products sold (weekday, weekend, baseload, peak
hours, etc). The majority of respondents indicated that
splitting these products into separate markets would not
be appropriate, as different products simply represent dif-
ferent groupings of the same basic trading units, which
are half-hourly quantities.

(®) British Electricity Trading and Transmission Arrange-
ments.

commercial (“I&C”) customers which do use half
houtly rates. (°)

In this case, the parties submitted that the relevant
product market is the broader market for the sup-
ply of electricity to all industrial and commercial
(“I&C”) customers, encompassing supply at both
half hourly (HH) and non-half houtly (nHH) rates.
This was not supported by the market investigation,
which clearly favoured the subdivision of the retail
electricity market into the three categories men-
tioned above. (')

As for the wholesale market, the Commission found
the relevant geographic market to be Great Britain
(England, Scotland and Wales, excluding Northern
Ireland). (')

Sites for new nuclear build

The definition of a market for sites for new nuclear
build is set against a background of the need for the
UK to address the renewal of the large number of
power stations due to close over the next 15 years
and the adoption of policies on energy and climate
change, which support the building of new nuclear
power stations. ('?) In particular, there is an ongoing
Strategic Siting Assessment (SSA) procedure which
is to establish a list of suitable sites to be included in
the National Policy Statement (NPS), expected to be
published in early 2010.

The Commission made no distinction between the
different sources of electric energy for the whole-
sale market. However, it considered in the light of
the particularities of the ongoing SSA and of the
special characteristics of such sites (%) that there is a
separate product market akin to a real estate market
for sites considered suitable for building new nu-
clear power stations. At least in the first wave of
new nuclear development, expected over the next
ten to fifteen years, this market can be expected to
include a limited number of sites. According to the
2008 White Paper (%) these are expected to be in the
vicinity of existing nuclear facilities. This position
was strongly supported by the results of the market
investigation.

() Half-houtly rates are used for consumets whose consump-
tion can effectively be metered on a half-hourly basis.

(") Market division also supported by the market investiga-
tion in case M.2890 — EdF/Seeboard.

(") This is in line with the market definition in case M.4517
— Tberdrola/Scottish Power.

(" The 2008 White Papetr on Nuclear Power states that new
nuclear stations should have a role to play in the country’s
future energy mix alongside other low carbon sources.

(") Sece the Jackson Report.

() Meeting the Energy Challenge: A White Paper on Nuclear
Power, January 2008 CM 7296; see pages 127-129.
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In relation to the geographic market for new nuclear
build, the Commission decided to leave the scope
of the market open. (%)

IV. Competitive effects of the merger

As mentioned above, even though the combined
shares of the two companies were not extremely
high, the case raised issues quite specific to the elec-
tricity markets under investigation.

Withholding in the wholesale market

The parties” market shares on the UK wholesale
electricity market were not particularly high, and
would not necessarily appear, at first sight, to con-
stitute a serious source of concern. The transaction
would lead to a combined market share in the UK
wholesale electricity market lower than 30%, with
an increment of less than 10%, while the parties
face a number of competitors in the UK, including
E.ON, SSE, RWE, Iberdrola/Scottish Power, Inter-
national Power, Drax and Centrica, each of them
having a market share between 5% and 15%. (*%) Yet
the Commission found that the transaction, as ini-
tially notified, would lead to significant competition
concerns on the wholesale electricity market. This
finding followed a detailed economic analysis of the
effects of the transaction.

Given the specific characteristics of electricity mar-
kets, market shares only constitute a very crude
indicator of the likely effect of a merger between
electricity generators. For example, one essential
characteristic of electricity is that it cannot be stored.
In addition, demand for electricity is inelastic and is
characterised by a high degree of variation. (") Giv-
en these specificities, a mix of generation technolo-
gies is usually used so that supply can meet demand
at any point and market imbalance or rationing is
avoided. Technologies with a low marginal cost of
production, also known as baseload technologies,
tend to be used most of the time, while other, more
expensive, technologies may be used only when de-
mand is high.

() In the first instance, nuclear power plants supply the
wholesale market and as such it was considered that it
could not be larger than national. The SSA is also theo-
retically national. On the other hand, the Scottish authori-
ties do not support new nuclear build and can prohibit it
in Scottish territory. Therefore it was left open whether as
a minimum the market should be defined to include only
potential sites in England and Wales or whether it would
be national further to the issuance of the National Policy
Statement.

(*%) Figures on market shares are valid both for installed ca-
pacity and for effective production.

(') Part of this variation is predictable well in advance (as
it relates for example to differences between weekends/
weekdays, seasons, time of the day), but part of it is not (as
e.g. it relates to weather conditions).

Beyond market shares, the impact of such a transac-
tion therefore critically depends, among other things,
on the generation portfolio of the parties and their
competitors. In this respect, the merger of EdF and
British Energy could be seen as a textbook example
of a situation in which combining generators with
complementary technology portfolios could lead
to higher prices through capacity withholding. The
proposed transaction would bring under common
control British Energy’s mostly baseload and pre-
dominantly nuclear capacity with EdF’s flexible ca-
pacity (coal and gas). This led to the potential con-
cern that the merged entity would have an incentive
to withhold flexible capacity in order to increase the
market price that it would receive on its infra-mar-
ginal units. This effect is a direct consequence of
the merger since, post-merger, the combined entity
could benefit from price increases on a larger pro-
duction base and have more opportunities to with-
hold flexible capacity.

Ultimately however, the extent to which the pro-
posed operation would be likely to lead to anticom-
petitive effects is an empirical question. In particular,
the effect of the merger on prices would depend,
among other things, on the slope of the supply
curve, the ranking of each plant in the merit order
and the level of demand, which typically varies hour
by hour. In order to estimate the likely impact of the
transaction, the parties submitted a model incorpo-
rating the assumption that prices are set on the basis
of the marginal cost of the most expensive plant on
the merit curve that is called into production, and
based on which the impact of different withdrawal
strategies was considered.

The Commission carried out a substantive sensitiv-
ity analysis of the model provided by the parties.
In order to reflect more accurately the technical
constraints faced by the plant operator if it were
to engage in a withdrawal strategy, the Commission
also considered a wide range of possible withdrawal
strategies, defined as the minimum period during
which a plant could be withdrawn, and incorporated
in the model an estimate of the cost of withdrawal
for each plant. On the basis of this detailed empiri-
cal analysis, the Commission found that the results
of the model provided by the parties were very sen-
sitive to assumptions concerning demand, capacity
and other variables, such as the marginal cost of
certain plants, ("% and that the transaction would
lead to significant price increases under a number
of plausible assumptions.

(") The Large Combustion Plants Directive (LCPD) restricts
the running hours for opted-out coal plants to 20 000 be-
tween 2008 and 2015 (8 years) before they must be retired.
The marginal cost of the opted-out plants was increased
in order to take this constraint into account in the model.
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In addition to the quantitative analysis, a number of
qualitative arguments were considered since the UK
market differs in many ways from this simplified
model representation. In particular, the UK market
structure is prominently characterised by bilateral
and forward trading and a correspondingly small
spot market. However, the Commission concluded
that this specificity of the UK wholesale electricity
market does not imply that the merged entity would
lack the ability to increase prices. In fact, post-merg-
er, the merged entity could reflect its ability to with-
hold capacity in the price of its forward contract
sales independently of whether it actually withholds
capacity in the short term.

The discussion above only sketches some of the
main findings of the very detailed analysis carried
out by the Commission in this case, from both a
qualitative and a quantitative standpoint. The Com-
mission’s investigation relied not only on a very de-
tailed empirical analysis, but also on a full considera-
tion of the market’s specific characteristics, which
included, among other things, the position of each
market player by technology, the marginal cost of
production for each plant, the hourly variation of
demand, the relationship between spot and forward
prices, the presence of long-term contracts or the
companies’ specific hedging strategies. Despite the
relatively limited market shares of the merging par-
ties, the Commission concluded on the basis of this
comprehensive economic analysis that the transac-
tion could lead to anticompetitive effects on the
wholesale electricity market.

Impact on liquidity: effects in the
wholesale and supply markets

Another concern that was raised during the market
investigation is that the merger, as initially notified,
could lead to a reduction of liquidity in the whole-
sale electricity market. British Energy has a long gen-
eration position as it produces more electricity than
it supplies to its final customers, while the opposite
is true for EdF, which buys part of the electricity it
supplies to its final customers on the wholesale mar-
ket. Respondents to the market investigation were
concerned that the merger could lead to increased
internal use of electricity that would otherwise have
been sold to the market.

Market test respondents indicated that there is cut-
rently, and independently of the merger under re-
view, a concern in the UK about relatively low levels
of liquidity. Lower levels of liquidity may increase
the cost of trading on the wholesale market and may
possibly create barriers to entry on the retail mar-
ket and/or wholesale market. Although further in-
vestigation would be necessary to establish whether
the proposed transaction would effectively lead to

customer harm as a result of reduced liquidity (tak-
ing into account the efficiencies brought by vertical
integration), the Commission’s first-phase investiga-
tion established serious concerns with respect to the
ability and incentive for the merged entity to intet-
nalise trades and thereby affect trading possibilities
of competitors, including new entrants. In addition,
the Commission estimated the possible reduction of
liquidity that could result from the merger on the ba-
sis of a series of market characteristics and assump-
tions (such as e.g. the merged entity’s future hedging
strategies, the availability of power plant, the type of
product traded or the existence of long-term con-
tracts), which was necessary to assess the likely im-
pact of the remedies proposed by the parties.

Retail supply of electricity to industrial
and commercial customers

The parties’ activities overlapped for industrial and
commercial customers on both half hourly (I&C
HH) and non-half hourly (I&C nHH) rates. For
customers on nHH rates, the increment of market
share was found to be very minor and the market
investigation did not identify any serious doubts for
this market. As regards 1&C HH, the transaction
would lead to a combined market share of [30-40]%
by volume, with an increment of [10-20]%. As a re-
sult of the deal, the combined entity would there-
fore become the undisputed market leader in this
market. The investigation therefore focused on this
segment of the retail market.

During its analysis, the Commission took into ac-
count data which indicated that there are sub-
segments within the 1&C markets with differing
customer characteristics based on expenditure, con-
sumption and number of sites within a portfolio.
However, the market investigation did not identify
these segments as separate product markets.

The Commission found that the parties compete to
a large extent on different segments of the customer
market. In particular it found that while EAF focuses
on multi-site customers consuming lower volumes,
British Energy focuses on very large high volume-
consuming single-site customers. Although both
companies are active in the same market, they focus
to a large extent on different types of customer, and
are therefore unlikely to exert a particularly strong
competitive constraint on each other.

The Commission also examined the substitutabil-
ity of the products offered by the parties. Feed-
back from the market test indicated that the pat-
ties’ products were not considered close substitutes
but that the products offered by EdF ate similar to
those offered by its main competitors. In this regard
the Commission considered that the merged entity’s
incentive to raise prices is more likely to be con-
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strained when rival firms produce close substitutes
to its products, as was the case at hand.

As a consequence, while the combined entity would
be a market leader in the supply of electricity to 1&C
HH customers, the Commission considered that
EdF and British Energy are not particularly close
competitors. Remaining competitors active in the
market, particularly E.ON, RWE and SSE, would be
sufficient to ensure that competition is maintained.
Therefore the transaction did not give rise to setious
doubts on this market.

Market for sites for new nuclear build

Another concern raised during the market investiga-
tion related to the fact that the merger, as initially
notified, would lead to a high concentration in the
ownership of sites most likely to be suitable for a
first wave of new nuclear build. The merged entity
would hold or have some influence on the develop-
ment of seven out of nine (or seven out of ten)
such sites. This was of particular significance to the
transaction given that the British Government had
recently adopted new policies on energy and climate
change which clearly support investments in nuclear
new build as part of the UK’ electricity mix. (**)

The market investigation carried out by the Com-
mission identified nine to ten sites that are most
likely to be part of the National Policy Statement
(NPS) and thus suitable for a first wave of new nu-
clear build in the foreseeable future. At the time of
the Commission’s market investigation, out of these
potential sites for a first wave of new nuclear build,
five belonged to British Energy while three be-
longed to the Nuclear Decommissioning Authority
(NDA) and land at one site belonged partly to the
NDA and partly to British Energy. EAF had further-
more already purchased land next to the NDA’ land
at Wylfa and British Energy’s Hinkley site. There-
fore, the merger, as initially notified, increased the
control by the combined entity over the market for
sites most likely to be used for a first wave of new
nuclear build.

Most of the respondents to the market investigation
voiced concerns in relation to the potential domi-
nance of the merged entity in the market for new
build nuclear sites. On the other hand, the Commis-
sion also took into account the Sites Undertaking
which EdF had entered into with the British Gov-
ernment, as well as the Simultaneous Marketing
Agreement (SMA) signed by EdF with the NDA,
both of which could make available to competitors

(") See the UK Government’s January 2008 White Paper on
Nuclear Power.

of the merged entity a number of potentially suit-
able new build sites. (*)

Third parties pointed out to the Commission that as
a result of the merger and because of the conditions
contained in the Sites Undertaking for the release of
sites by EdF, new entrants could be put at a time
disadvantage and face higher risks. In particular,
the conditions contained in the Sites Undertaking
could delay the development of the Bradwell and
Dungeness/Heysham sites as the release of land by
EdF was contingent on EdF obtaining the necessary
consents and planning permission on other devel-
opments. It was argued that this could clearly have
the effect of preventing or delaying entry by other
parties.

In terms of the counterfactual (absent the merger),
considering the high number of sites in the hands
of British Energy and given the fact that it lacked
the resources to develop at least a majority of these
sites on its own, it was likely that British Energy
would have opted for a joint venture approach to
develop its sites jointly with competitors. As a con-
sequence the market for sites for new nuclear build
could be significantly altered by the merger in so far
as it removed many possibilities for competitors of
the merged entity to acquire such sites.

Additionally, as the market investigation indicated,
the inherent uncertainty about the scope and timing
of the release of sites (and which sites would be fi-
nally released following the Sites Undertaking) could
act as a disincentive for competitors to invest in the
considerable up-front planning work involved.

Finally, it was also considered relevant that the par-
ties to the transaction appeared to be in a very good
position to compete with each other in new nuclear
build in the UK in the absence of the merger. EAF
had already acquired land potentially suitable for nu-
clear generation in the UK at Wylfa and at Hinkley;
it already held connection agreements which could
support a nuclear reactor at each of these two sites
and is an experienced nuclear operator.

On the basis of the above considerations, the Com-
mission expressed serious doubts as to the compat-
ibility of the transaction, as initially notified, with
the common market.

(") The Sites Undertaking required EdF, in certain circum-
stances, to dispose of specified areas of land adjacent to or
near existing nuclear sites, including land currently owned
by BE. EdF had furthermore entered into a marketing
agreement with the NDA, under which the NDA will of-
fer through a competitive auction land at Bradwell, Old-
bury and Wylfa and at the same time EdF will offer its
own land at Wylfa.
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Overlap in connection agreements

A further concern related to the number of con-
nection agreements held by EdF and British Energy
respectively, at specific locations, which could po-
tentially foreclose the opportunity for competitors
to connect new power plants to the grid. It was spe-
cifically claimed by third parties that the combined
entity would hold a large portfolio of connection
agreements for gaining access to the transmission
network, which could hinder other generators’ abil-
ity to develop new power plants. With respect to
the merger-specific elements regarding connection
agreements, the Commission identified an overlap
between EdF and British Energy at Hinkley, allow-
ing the merged entity to hold connections for three
nuclear reactors at that location, when in fact the
intention of the merged entity was to only develop
two nuclear reactors at that location.

V. Remedies

In order to address the serious doubts identified by
the Commission, EdF submitted a remedy pack-
age consisting in (a) the unconditional divestment
of the Eggborough Power Plant and an auction of
baseload electricity, (b) the unconditional divest-
ment of a site at either Heysham or Dungeness and
(c) the termination of one of the combined entity’s
grid connections at Hinkley Point. Following a rela-
tively negative market test, EAF submitted a revised
proposal, which was found to address the serious
doubts identified by the Commission in relation to
(a) withholding, (b) liquidity reduction, (c) access to
nuclear new build sites and (d) potential barriers to
entry caused by the holding of grid connections.

Whereas in line with the Notice on Remedies the
Commission clearly favours structural remedies, in
exceptional circumstances it may also consider be-
havioural promises. In this case, in order to fully
address the problems identified for liquidity in the
wholesale market, behavioural remedies were ac-
cepted in addition to the plant divestitures.

The remedies, as described below, form an integral
and conditional part of the decision.

Withholding

In order to address the withholding concerns identi-
fied by the Commission, the parties proposed to di-
vest one coal-fired plant from British Energy (Egg-
borough) and one gas-fired plant from EdF (Sutton
Bridge).

The Commission concluded that the merger, con-
sidered together with this remedy package, does not
bring any significant additional scope for withhold-
ing. This is for several reasons. First, the transac-
tion would then lead to a relatively limited incre-

ment (one coal-fired plant) in flexible technology
for the merged entity compared to British Energy’s
pre-merger portfolio. Second, the baseload produc-
tion that would mostly benefit from a price asso-
ciated with a withholding strategy is unaffected by
the merger. Third, the merged entity would incur a
similar marginal cost for withdrawing flexible plants
to that currently incurred by British Energy, since
both the merged entity and pre-merger British En-
ergy only have coal-fired plants to withhold. This
conclusion was also confirmed by the Commission’s
calculations on the basis of the model presented
above.

Impact on liquidity: effects in the
wholesale and supply markets

In order to address the serious doubts raised by the
Commission with respect to liquidity, the parties
first proposed to commit to sell determined quanti-
ties through auctions. The results of the market test
with respect to this proposal were in general rather
negative. Not only were the proposed volumes gen-
erally considered insufficient, but concerns were
also raised with respect to the auction mechanism it-
self. (*") The parties subsequently revised their initial
commitment, and instead committed to sell signifi-
cantly higher volumes in the same way as the parties
currently sell electricity on the wholesale market, i.e.
through OTC trades and/or structured trades agree-
ments. The revised commitments also include provi-
sions to ensure that the volumes ate not purchased
back by the merged entity. (*)

Considered in conjunction with the power plant
divestitures, the proposed remedies significantly re-
duce the ability of the merged entity to internalise
British Energy’s long position and consequently any
possible negative impact on liquidity in the whole-
sale market.

Commitments for access to sites for new
nuclear build

In order to address the serious doubts established
by the Commission regarding access to nuclear sites
most likely to be used for a first wave of new nu-
clear build, EdAF offered to dispose of land owned
by British Energy either at Dungeness or at Hey-
sham to an independent operator on terms of sale
approved by the Commission. The purchaser must
elect which land to acquire within a specific period

(*") Some market respondents indicated that the proposed
auction mechanism, and in particular the proposed liquid-
ity test and the reserve price for the auction, could distort
trading incentives and limit the effectiveness of the rem-
edy.

(**) The traded amounts will be assigned to a separate trading
book under the supervision of a trustee.
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of time from the date of the conclusion of the sale
and purchase agreement. This commitment for the
unconditional release of land at either Heysham or
Dungeness did not affect the obligations of EdF to
sell certain sites, subject to conditions, following the
Sites Undertaking and the SMA agreed with the UK
Government. (¥

The Commission considered that Heysham and
Dungeness can be regarded as viable options for new
nuclear build. It took the view that the envisaged
ability of the successful purchaser to elect which
land to acquire within a set period of time as part of
this commitment brought a significant advantage as
this can allow the successful bidder to undertake the
necessary verifications before deciding which site to
acquire. This ability can be considered as being high-
ly advantageous given the lack of absolute certainty
for developing any site potentially suitable for new
nuclear build. The Commission also found that the
commitment offered by EdF for an unconditional
divestiture of land at either Heysham or Dungeness
ensures that at least one of the merged entity’s sites
will be divested unconditionally.

Taking into account the land release obligations
which EdF is to abide by in view of the SMA and
the Sites Undertaking with the UK Government, the
Commission concluded that the commitment of-
fered by EdF regarding sites for a first wave of new
nuclear build constituted a clear-cut remedy that di-
rectly and fully addressed the serious doubts identi-
fied by the Commission with regard to the market
for nuclear new build sites.

(*) Under the Sites Undertaking and the SMA, following the
satisfaction of the relevant conditions, EdF’s land at Wyl-
fa, British Energy’s land at Bradwell and any land acquired
by the merged entity at the Bradwell NDA auction can
also be made available to competitors.

Commitment to terminate one grid
connection agreement at Hinkley Point

EdF also offered a commitment to terminate one of
the three connection agreements between National
Grid on the one hand and EdF or British Energy
on the other hand at Hinkley Point. The Commis-
sion considered that this commitment removed any
overlaps identified regarding connection agreements
in the hands of the merged entity.

V. Conclusion

Despite the relatively limited market shares of the
merging parties, the Commission concluded on the
basis of a comprehensive economic analysis that the
transaction was likely to lead to anticompetitive ef-
fects on the wholesale electricity market. The Com-
mission’s first-phase investigation also established
serious concerns with respect to the ability and in-
centive for the merged entity to internalise trades,
with consequent implications for a reduction in
liquidity on the wholesale market. In addition, the
Commission had doubts in relation to the market
for sites for new nuclear build.

This was a complicated case, which could have gone
to a second-phase review were it not for the fact
that the parties were prepared to submit adequate
remedies for each of these issues. It illustrates that
while the combination of complementary opposites
may be strategically good from a business perspec-
tive, it may, in specific circumstances, also raise is-
sues from a regulatory point of view.

Number 1 — 2009

83

TOYLNOD 43IDHIN



Merger control

Friesland Foods/Campina: a merger between two Dutch dairy cooperatives
approved with a set of comprehensive remedies

Miguel de la Mano, Patrick D’Souza, Gregor Langus, Martine Lissens, Szabolcs Lorincz,

Jean-Christophe Mauger, Fabio Polverino, Axel Specker

Introduction

The Friesland Foods/ Campina case (M.5046), which
concerned a full legal merger between the two lead-
ing Dutch dairy producers, covered the entire pro-
duction chain of dairy products starting from raw
milk and including everyday consumer products
such as milk, cheese, butter or cream, as well as in-
termediate products used in the food industry such
as emulsions, and lactose, an ingredient employed in
the pharmaceutical industry.

The transaction not only involved a large number of
affected markets, but also had vertical aspects since
both cooperatives, Friesland Foods and Campina,
are obliged to buy all the raw milk produced by their
member-farmers and the member-farmers have
to sell their entire production to the cooperatives.
Given the fact that Friesland Foods and Campina
have a combined market share of [70-80%] on the
market for the procurement of raw milk in the
Netherlands and similar shares on several markets
for dairy products, the Commission was only able
to clear the case, on 17 December 2008, subject to
commitments which take into account not only the
position of the parties on different dairy product
markets, but also the need for access to the raw milk
market as a necessary condition for the effectiveness
and viability of divestments — leading to a compre-
hensive set of conditions and obligations.

The Commission’s in-depth investigation used the
usual investigative techniques such as questionnaires
addressed to market participants and telephone in-
terviews. In addition the Commission’s Chief Econ-
omist Team conducted an intensive analysis of the
parties’ internal pricing data as well as scanner data
covering several product categories in the fresh dairy
segment. This data (time series of volumes and val-
ues) was used as the basis for a set of econometric
calculations to supplement the traditional analysis
with respect to closeness of competition and prod-
uct market definition.

The parties and the transaction

Friesland Foods and Campina, the two largest dairy
cooperatives in the Netherlands, both collect raw
milk and process it into consumer and industrial
dairy products. Campina had in 2007 6 885 membet-
farmers and activities in fresh dairy products, cheese,
butter, fresh and long-life flavoured drinks, and

emulsions in various countries in Europe, North and
South America and Asia. Friesland Foods counted
9 417 members (2007) with sales of consumer dairy
products in Europe, the Middle East, Asia and Af-
rica as well as sales of dairy ingredients for profes-
sional and industrial customers worldwide.

The transaction involved a full legal merger between
the two cooperatives, leading to the establishment
of a single cooperative, FrieslandCampina.

Friesland Foods and Campina are vertically inte-
grated in the purchase of raw milk from member-
farmers and sales of downstream dairy products
processed from this raw milk. However, as both
companies are cooperatives, this vertical integration
is atypical in the sense that the link between a co-
operative and its member is stronger than a mere
economic relationship and also because conditions
of supply are more stringent for both parties.

First, member-farmers are the owners of their coop-
eratives. Consequently, they are involved in the gov-
ernance of the cooperative through various repre-
sentative bodies. Elected farmers appoint the Board
of the cooperative (the decision—making body) and
have the right to approve or veto certain decisions
of the Board.

With respect to conditions of supply, member-
farmers are obliged to deliver all their raw milk to
the cooperatives while the latter are in turn obliged
to buy 100% of members’ production, irrespective
of market conditions. The result of this reciprocal
obligation is that there is a continuous flow of raw
milk from farmers to dairy plants. This system re-
mains in place after the merger.

All member-farmers of the new cooperative Fries-
landCampina receive a base price for their supplies,
namely the guaranteed milk price, which consists of
a weighted average of the raw milk price paid by
dairy companies in Denmark, Germany, Belgium
and the Netherlands (excluding the parties). In ad-
dition to the guaranteed price, they also receive a
share of the overall profits of the cooperative. This
so-called “performance payment” equals 25% of the
net profits, while 75% of these profits are added to
the reserves of the company, either directly (60%) or
through the issuance of bonds to members (15%).
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On top of the milk price, farmers are granted mem-
ber bonds and member certificates, which are financ-
ing instruments awarded to member-farmers on the
basis of the quantity of milk delivered by them in a
given year. The compensation or interest rate payable
on such instruments for financing the company is in-
dependent of the quantities of milk that such inves-
tors deliver to the company. Therefore, members are
remunerated for financing the company through an-
nual interest on bonds. They also have the option of
cashing the value of these bonds upon termination.

It follows that part of the remuneration paid to
farmers (the performance payment and, less direct-
ly, member bonds) depends on the business results
of the new entity in the downstream dairy markets
where it is active. This method of determination
of the milk price creates a strong link between the
downstream markets for processed dairy products
and the price paid to farmers by cooperatives for
raw material, which therefore cannot be compared
to a “normal” market price that would be solely in-
fluenced by raw milk supply and demand factors.

Furthermore, in that kind of cooperative structure,
member-farmers have limited incentives to leave
the cooperative. First, the supply arrangements give
them security of outlets, which is critical for a per-
ishable product such as raw milk produced on a daily
basis. Secondly, farmers who have invested in the co-
operative can only get back the value of their past in-
vestment in the cooperative if they stay as members,

since they lose their entitlement to the profits of the
cooperative upon termination of their membership.
This structure limits farmers’ incentives to leave the
merged entity and, by extension, influences the deci-
sions of independent farmers or members of com-
peting cooperatives. This can be expected to have an
impact on access to raw milk for competitors.

The dairy sector

The dairy sector comprises a series of interrelated
product markets, reflecting the wide variety of milk-
based end products. The typical business model for
dairy companies, notably dairy cooperatives, is to
process the raw milk collected from farmers into a
wide variety of higher-value added dairy products.
The common raw material — raw milk — means
that prices of dairy products follow similar trends.

Raw milk consists of several nutritional components:
fat, proteins, lactose (milk sugar) and minerals. For
some dairy products, only the non-fat components
(such as proteins and lactose) are used. Other prod-
ucts, notably butter and cream, are made from the
milk fat. Many key products such as cheese and drink-
ing milk contain a mix of fat and non-fat components.
Some products — in particular cream, buttermilk and
whey — are, in essence, by-products resulting from
the production of the primary dairy products such as
drinking milk and cheese. The diagram below shows
how the fat and non-fat components of raw milk can
be used for different applications.

Figure 1: The different applications of milk’s components. © Trevor Smith, dairy industry consultant
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Competitive effects of the merger

The activities of Friesland Foods and Campina over-
lap in many dairy product markets, starting with the
procurement of raw milk, the entire range of fresh
dairy products (milk, yoghurt, buttermilk, custard,
porridge, desserts, quark, flavoured drinks), cheese,
butter, cream, long-life milk, coffee whiteners, long-
life dairy drinks, emulsions and lactose.

A thorough investigation of the structure and the
functioning of the dairy markets concerned by the
merger was carried out. As a result, it was found
that the merger, in its initial form, would have led to
a significant impediment of effective competition in
the markets for the procurement of raw milk, fresh
basic dairy products (i.c. fresh milk, fresh buttermilk
and plain yoghurt), cheese, value added yoghurt and
quark (sometimes also called curd cheese), fresh fla-
voured dairy drinks, long-life dairy drinks and fresh
custard and porridge. (*)

The competition concerns on the long-life dairy
drinks market were solved through brand divesti-
tures, and the remedies for fresh dairy products and
cheese involved “classical” business/plant divesti-
tures. The focus in the next paragraphs is on the
markets for raw milk procurement, for which the
remedy package represents a number of innova-
tions.

Procurement of raw milk

At the level of product market definition, a distinc-
tion was made in this case between procurement of
conventional raw milk and procurement of organic
raw milk. As no competition concerns were iden-
tified in the latter case, the assessment focused on
procurement of conventional raw milk.

The notifying parties, whose activities overlap only
in the Netherlands, argued that procurement of
conventional raw milk is sub-national in scope and
tully coincides with the working area of the parties
(Friesland Foods collects raw milk in the eastern and
northern parts of the Netherlands whereas Campina
collects raw milk in the southern and western parts
of the Netherlands). The Commission’s market in-
vestigation found, however, that the relevant mar-
ket is national in scope. First, costs of procurement
of raw milk are influenced by a number of factors
besides distance, such as the size of the process-
ing or production plants located in the area (large
processing plants can benefit from economies of
scale) and the size of the farms from which raw

(") In contrast, no competition concerns were found in mar-
kets such as long-life milk, organic fresh basic dairy prod-
ucts, bulk and packet butter, liquid and spray cream, liquid
coffee whiteners, SDEs, food grade lactose, pharmaceuti-
cal and DPI lactose.

milk is sourced. Secondly, the parties” competitors
collect conventional raw milk in areas which extend,
in general, beyond the respective working areas of
Friesland Foods and Campina and cover a substan-
tial part of the Netherlands. Thirdly, competitors
in the raw milk procurement market do not neces-
sarily take the price paid out by Friesland Foods or
Campina to their farmers as a benchmark to set their
own purchase prices, and other cooperatives pay the
same price to their farmers for raw milk, irrespective
of the region where these farmers are located.

On the national market for the procurement of raw
milk, the merged entity holds a very high market
share, amounting to [70-80%]. Coupled with the
fact that on the supply side, farmers supplying raw
milk are highly fragmented, this provides a strong
indication that the merged entity holds a dominant
position in the procurement market for convention-
al raw milk. These market shares have been particu-
larly stable in the past.

The Commission found that, because of the co-
operative structure of the parties, their very strong
position on the procurement market would not give
them market power and the ability to reduce milk
procurement prices, leading to lower output both of
raw milk and in the downstream markets and thus
harming consumer welfare. The new cooperative re-
tains the current commitment to purchase the milk
from its members post-merger. It is thus likely that
the merged entity will have neither the ability nor
the incentive to reduce the price paid for raw milk
purchased from its members, leading to a reduction
in input purchases and a consequent reduction of
output and increased prices further downstream.

However, the new entity would without the pro-
posed commitments have had the ability and the
incentive to leverage its strong position in the pro-
curement market for raw milk to foreclose existing
or potential downstream rivals, by limiting or raising
the costs of their access to raw milk. The following
clements are relevant in this respect.

First, the market investigation showed that the
merger would have significantly impeded compe-
tition in some national downstream markets for
dairy products processed from raw milk, for in-
stance fresh dairy products and cheese. As a result,
the merged entity would have been able to exercise
market power on these markets. The reduction of
effective competition in these markets would have
enabled the parties to charge higher prices, and se-
cure higher margins, in the fresh dairy products and
cheese markets. This would have led to an increase
in the overall profits of the merged entity.

The increase in profits linked to downstream market
power could have been redistributed to farmers, by
means of higher pay-out prices, since part of the
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price paid to farmers for raw milk is directly linked
to the profits of the new entity in downstream mar-
kets. If the parties were to pay higher prices for raw
milk to farmers than their competitors while offer-
ing the same kind of cooperative solution to which
Dutch farmers are attached (stability of income,
commitment to collect all the raw milk produced,
long-standing relationships), it is likely that more
farmers would apply to join the new entity. Any in-
crease in the pay-out price for raw milk would also
make members of the post-merger entity less likely
to switch to other purchasers of raw milk. Through
both means, the merged entity’s position on the
market for procurement of raw milk would there-
fore have been further reinforced.

With regard to the downstream markets, the market
investigation showed that alternative suppliers on the
Dutch fresh dairy product and cheese markets need
access to Dutch raw milk on a large scale. In a situ-
ation where the merged entity would have had the
possibility of increasing its already very large farmer
base, these competitors would find it more difficult
to gain access to Dutch raw milk. The transaction
would therefore have further reduced their ability to
compete effectively in their respective Dutch down-
stream dairy markets by raising barriers to entry or
expansion and would have strengthened the market
power of the notifying parties in these markets.

In summary, the merger brought together the two
main purchasers of raw milk in the Netherlands,
which control roughly [70-80%] of the market. The
market power that they would have had post-merger
on downstream markets would have enabled them to
generate additional profits and therefore pay higher
prices to farmers. Consequently, the merged entity
would have been in a position to attract more farm-
ers and maintain and/or strengthen its farmer base.
This situation would have increased barriers to en-
try and/or to expansion on the primary downstream
markets for fresh dairy products and cheese where
Dutch raw milk is needed to compete effectively.

Fresh dairy products

For fresh dairy products, the market investigation in
this case led to the definition of numerous product
markets.

The notion of fresh dairy products includes fresh
basic dairy products (i.e. fresh milk, fresh buttermilk
and plain yoghurt), value added yoghurt and quark,
fresh flavoured dairy drinks, fresh custard and pot-
ridge. Fresh basic dairy products can be divided into
organic and non-organic, and within each of these
categories sepatrate product markets for fresh milk,
fresh buttermilk and plain yoghurt can be distin-
guished. It was concluded that in these markets, pri-
vate label and branded products belong to the same

product market upstream. A possible distinction,
with regard to the distribution channel, between re-
tail/Out of Home (“OOH?”), is left open for non-
organic fresh basic dairy, while in organic fresh basic
dairy OOH and retail belong to the same market.
The upstream market for (organic and non-organic)
fresh milk, fresh buttermilk and plain yoghurt was
considered national in scope.

For value added yoghurt and quark, separate mar-
kets are defined according to distribution channels.
A separation into value added yoghurt on the one
hand and quark on the other, and a separation into
health/indulgence as well as into private label and
branded products was left open as such a distinc-
tion did not affect the competitive assessment. The
relevant geographic market is national in scope for
the upstream market in the supply of value added
yoghurt and quark to OOH wholesalers and wider
than national for the upstream market in the supply
of value added yoghurt and quark to retailers.

There are also separate relevant product markets for
health-related fresh flavoured dairy drinks and non-
health related fresh flavoured dairy drinks, which
can be further separated into the supply of branded
and private label products and according to the dis-
tribution channel (retail/ OOH). As the merger did
not lead to an impediment of effective competition
in the market for health-related fresh flavoured dairy
drinks and the private label market was not affected,
the competitive assessment focussed on the branded
non-health related market for fresh flavoured dairy
drinks. The upstream market for non-health related
fresh flavoured dairy drinks is national in scope.

Separate product markets also exist for fresh cus-
tard, porridge and portion pack desserts. For cus-
tard a separation between private label and branded
products is left open. Whether the market has to
be further separated according to the distribution
channel was also left open as such a distinction did
not affect the competitive assessment. The markets
for custard and porridge were considered national
in scope.

The market investigation found that the transaction
as proposed in its initial form would have signifi-
cantly impeded effective competition as a result of
the creation of a dominant position on the markets
for non-organic fresh milk, fresh buttermilk and
plain yoghurt in the Netherlands, regardless of a
further segmentation of these markets according to
distribution channels. This conclusion was based, in-
ter alia, on the parties’ high combined market share,
on the fact that they were regarded as each other’s
closest competitor, on the difficulty for customers
to switch to alternative suppliers and on the diffi-
culty for competitors to expand production in the
event of a price increase.
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Similarly, the notified concentration would have
significantly impeded effective competition on the
market for value added yoghurt and quark in the
Netherlands supplied to the OOH segment and on
the market for branded non-health fresh flavoured
dairy drinks in the Netherlands, separated according
to the distribution channel into retail and OOH.

In the markets for fresh desserts, the notified con-
centration would have significantly impeded effec-
tive competition on the market for fresh custard in
the Netherlands and the market for porridge in the
Netherlands, regardless of whether these markets
need to be further segmented according to the dis-
tribution channel. As in the other markets described
above, the conclusion was based, inter alia, on the
parties’ market position, on the fact that they were
regarded as the closest competitors and that it was
thus difficult for customers to switch to alternative
suppliers.

Cheese

The cheese supply chain in the Netherlands has
many specific features. The market investigation
revealed that Dutch-type cheese (i.e. Gouda, Maas-
dam, Edam and varieties) needs to be distinguished
at the level of product market definition from other
hard/semi-hard cheeses such as Emmenthal, Tilsit,
etc. Dutch-type cheese is sold in the Netherlands
either to specialised cheese wholesalers, who are
active at an intermediate level between production
and downstream distribution channels, or retailers
and other downstream channels. Dutch-type cheese
can be either mature cheese (i.e. naturally matured
cheese) or rindless cheese (i.e. cheese that is wrapped
in a plastic foil when it is young and does not ma-
ture any further); mature cheese is often bought by
specialised cheese wholesalers at the age of 15 days
for the purpose of further ripening before it is sold
to downstream distribution channels in the Nether-
lands. The market investigation led to a delineation
of separate product markets for the sale of Dutch-
type cheese to specialised cheese wholesalers on the
one hand and to supermarkets and other modern
types of retail on the other hand. Any further sub-
division of the Dutch-type cheese market was left
open as such a distinction was not material for the
competitive assessment.

With respect to the relevant geographic market, the
markets for the sale of Dutch-type cheese to spe-
cialised cheese wholesalers and modern types of
retail (including all narrower segmentations except
for rindless cheese) are national in scope while the
markets for the sale of rindless Dutch-type cheese
(including all narrower segmentations) to specialised
cheese wholesalers and modern types of retail are
wider than national and include at least the Nether-
lands and Germany.

The market investigation found that the transaction
in its initial form would have significantly impeded
effective competition on the markets for the sale of
Dutch-type cheese to specialised cheese wholesal-
ers (including narrower segmentations into mature,
Gouda and 15 day-old cheese) and to modern types
of retail (including narrower segmentations into ma-
ture and Gouda cheese) in the Netherlands.

As regards sales to specialised cheese wholesalers,
this assessment is based, inter alia, on the high mar-
ket shares of the parties, the closeness of competi-
tion between the parties, the limited abilities of spe-
cialised cheese wholesalers to switch to alternative
domestic or foreign suppliers, the limited prospects
for entry and expansion in the near future and the
fact that all countervailing factors put forward by
the parties (e.g. decreased demand and increase in
re-imports/sales of cheese originally destined for
exports in the event of price increases, alleged de-
pendence on wholesalers’ storage and ripening ca-
pacity) were found to be insufficient to prevent the
merging parties from increasing prices.

Similarly, the assessment of the market for sales to
modern types of retail is based, inter alia, on the
high market shares of the parties, the closeness of
competition between the parties, the limited degree
of competition between the parties and specialised
cheese wholesalers, the limited possibilities of mod-
ern types of retail to switch to alternative domestic
or foreign suppliers, the limited prospects for entry
and expansion in the near future and the fact that all
countervailing factors put forward by the parties (e.g.
buyer power, increase in re-imports/sales of cheese
originally destined for exports and increased use of
rindless cheese in the event of price increases) were
found to be insufficient to prevent the merging pat-
ties from increasing prices.

Remedies

In order to remove the competition concerns de-
scribed above, Friesland Foods and Campina com-
mitted to divest/grant:

* The entire fresh dairy business of Friesland
Foods situated in Nijkerk (the Netherlands), cov-
ering the products fresh milk, fresh buttermilk,
plain yoghurt, value added yoghurts and quark,
fresh custard, porridge, fresh flavoured dairy
drinks, fresh cream and organic fresh basic dairy
products;

* An exclusive, renewable five-year licence to use
the Friesche Vlag brand name in the Netherlands
for the current Friesland Foods Fresh product
portfolio, followed by a black-out period,;

* The ownership of Campina’s Melkunie brand
and the ownership of all Friesche Vlag sub-
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brand names and all brands that are specific to
the products of Friesland Foods Fresh (with the
exception of the Friesche Vlag brand itself); and

e Campina’s Dutch-type cheese production facil-
ity at Bleskensgraaf (the Netherlands) and the
carve-out of a sales team and other employees
for R&D, planning and logistics and general sup-
port from the sales organisation of the merged
entity.

As explained above, the merger would in its initial
form also have led to a significant impediment of
effective competition in the market for procure-
ment of conventional raw milk by bringing together
the two main purchasers of raw milk in the Neth-
erlands, given the market power that they would
have on downstream markets. These competition
concerns in the market for procurement of conven-
tional raw milk had therefore to be solved through
commitments in the downstream markets and had
to include access to raw milk for the divested busi-
nesses on a lasting basis. The parties have provided
a set of commitments with respect to access to raw
milk to eliminate the significant impediments of ef-
fective competition identified in the downstream
and the upstream markets. In addition to transition-
al supply agreements for the buyers of the divest-
ment businesses in fresh dairy products and cheese,
the remedy package included the setting up of a
“Milk Fund” and incentives for farmers to leave the
merged entity.

The Dutch Milk Fund (“DMF”)

The parties will grant drawing rights for a maximum
volume of 1.2 billion kg of raw milk to plants of
dairy companies in the Netherlands that produce
fresh basic dairy products, Dutch-type mature
cheese or one of these products in combination
with other dairy products. These drawing rights will
be guaranteed by an independent non-profit organi-
sation DMF (in the form of a “stichting” or founda-
tion under Dutch law) which will act as a mediator
between FrieslandCampina and potential users of
these drawing rights.

The volume of 1.2 billion kg will first cover the
maximum capacity of both plants of the divested
businesses and the remaining volume will allow
purchasers of the divestment businesses to expand
their business during the period of functioning of
the DME It should also enable alternative players to
source raw milk on competitive conditions to sup-
port further growth, thereby further contributing
to the restoration of effective competition in the
downstream markets for fresh basic dairy products
and cheese in the Netherlands.

The price for raw milk will correspond to the guar-
anteed price that the merged entity will offer to its
member-farmers minus 1% for the first five years
from the date on which this remedy becomes effec-
tive (which corresponds to the date when the DMF
becomes operational) and thereafter will correspond
to the guaranteed milk price without reduction.

Both divestment businesses will have preferential
drawing rights up to the volume representing the to-
tal production capacity of those businesses. This at-
rangement was considered necessary to ensure that
these divestment businesses will be able to compete
with the parties on a lasting basis.

The DMF will remain in operation until the volume
of raw milk to be made available by FrieslandCampi-
na through the DMF has been reduced to zero fol-
lowing the application of the incentive to leave
described below. The volume of raw milk available
under the DMF commitment will be reduced every
year by the volume of raw milk for which applica-
tions have been made under the incentives to leave
scheme. Therefore the DMF will remain in place
until newcomers in the downstream markets have
been able to constitute their own supply platform.

Incentive to leave

The parties have also undertaken to reduce the exit
barriers for members of the merged entity by grant-
ing to existing members of FrieslandCampina in
the Netherlands a financial incentive to leave Fries-
landCampina (the “Start Up Payment”) and to enter
into a supply arrangement of any kind with a certain
minimum duration with a buyer of raw milk in the
Netherlands. The amount of the Start Up Payment
is 5 EUR per 100 kg raw milk delivered in the year
immediately preceding the year in which the applica-
tion for the Start Up Payment is made. Any mem-
ber of FrieslandCampina may apply for the Start
Up Payment provided it becomes a supplier to any
buyer of raw milk in the Netherlands for a period
of three years. Whenever a member terminates his
membership with FrieslandCampina, the raw milk
volume for which the Start Up Payment has been
paid is withdrawn from the volume to be made
available by FrieslandCampina through the DME

These incentives should provide access for the pur-
chasers of the fresh dairy and cheese divestment
businesses to the original sources of milk (farmers).
These purchasers should be in a position to contact
members of the cooperative societies and to offer
alternative terms and conditions. This commitment
provides for a more structural solution which ena-
bles the purchasers of the divestment businesses to
secure their own supply base.

Members that have exited FrieslandCampina may
rejoin FrieslandCampina as a member. However, if
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a member re-accedes to FrieslandCampina within
three years from the date he ceases supplying raw
milk to FrieslandCampina or definitely stops supply-
ing raw milk altogether, he will have to repay the exit
fee on a pro rata basis. This specific arrangement,
which gives the farmer the opportunity to rejoin as
a member should he decide to apply for the scheme,
is essential to secure the success of the incentives to
leave scheme. Otherwise, the prospect of not being
able to return will function as an additional deter-
rent to leave and make the incentives less attractive.

Conclusion

In view of these substantial remedies offered by the
parties, which are designed to keep the markets at
issue competitive and to ensure that consumers will
not be harmed by the merger, the Commission was
able to approve this significant concentration in the
Dutch dairy sector. The Commission’s decision is
conditional upon full compliance with the commit-
ments.
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ABF/GBI Business: coordinated effects baked again

Andrea Amelio, Pablo Asbo, Miguel de la Mano, Ruben Maximiano and Viktor Porubsky (?)

1. Introduction

Just a few months after the Court of Justice gave a
key ruling in Sony/ BMG v Impala (?), the Commis-
sion adopted its decision in the ABF/GBI Busi-
ness case (%). This was the first case since Aértours in
which the Commission intervened solely on the ba-
sis of coordinated effects. The case raised several
interesting issues and may well help to pave the way
for another era of Commission coordinated effects
cases, in line with the latest case-law from the Court
of Justice.

The case essentially concerned the acquisition of
GBUIs yeast business in continental Europe (GBI
was one of the main European yeast producers,
owned by the Dutch private equity firm Gilde) by
Associated British Foods (ABF). ABF is a diversi-
fied food company and one of the two worldwide
leaders in the yeast industry. Gilde, the seller, was
disposing of its yeast operations worldwide and,
in another transaction, sold the remaining part of
GBI (i.e. except operations in continental Europe,
but including the UK activities) to the other lead-
ing yeast producer — the French company Lesaffre.
This other transaction was notified under case No
M.5020 — Lesaffre/ GBI UK and cleared subject to
commitments in the first phase, and will not be dealt
with in detail in this article.

The ABF/ GBI Business case did not have a Commu-
nity dimension and thus arrived at the Commission
after a post-notification referral from Spain, Portu-
gal and France. Under the Article 22 referrals proce-
dure (*), the Commission examines the impact of the
concentration in place of the requesting Member
States and analyses the effects of the merger within
the territory of those Member States.

After an in-depth investigation, the Commission
identified competition concerns on the Spanish and
Portuguese national markets for compressed yeast.
The decision concludes that there would have been
coordinated effects on these two markets, but it

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() Case C-413/06 P Bertelsmann and Sony Corporation of America
v Impala, not yet reported; OJ C 223, 30.8.2008, p. 7.

() Commission Decision of 23 September 2008, case M.4980
— ABF/GBI Business.

(" See paragraph 50 of the Commission Notice on Case Refet-
ral in respect of concentrations, O] C 56, 5.3.2005, p. 2.

cleared the transaction after having accepted appro-
priate remedies offered by the parties. The products
concerned are quite familiar: yeast is an essential in-
gredient in the production of bread and other bak-
ery products, basically enabling the dough to rise.
While three separate product markets for yeast were
identified (dry, liquid and compressed yeast), the fo-
cus of the investigation was on compressed yeast.
Compressed yeast is perishable with a 3-4 weck life
time when refrigerated and is used in Spain and Por-
tugal primarily by artisan bakers. The in-depth inves-
tigation supported the conclusion that the markets
for compressed yeast are national in scope for the
countries analysed.

The basic market structure was found to be as fol-
lows: in Spain, pre-merger ABE held about a 30-
40% market share on the compressed yeast market,
while GBI had 10-20% and the remaining big player
Lesaffre 40-50%. In Portugal, GBI was the tradi-
tional leader with 40-50%, ABF 20-30% and Lesaf-
fre 20-30%. Fringe players existed on both markets
but their presence was very limited.

2. Where are we now with coordinated
effects in Europe?

2.1. The economics of tacit collusion

The goal of merger control is to prevent the build-
up, through mergers and acquisitions, of excessive
market power which would give firms the discre-
tion to raise prices above the competitive level with
a negative impact on consumer welfare in the ab-
sence of any relevant efficiencies. Economic theory
shows that mergers may reduce consumer welfare
also by facilitating collusion (coordinated behavionr) in
oligopolistic markets, in essence as the companies in
the market reach a tacit (or explicit) understanding
of how to coordinate their actions so as to eliminate
or reduce the competitive pressure that they exert
on each other.

Collusive arrangements may, however, be difficult to
enforce given that explicit cartelisation by means of
legally enforceable contracts is prohibited. In addi-
tion, the participating firms face a dilemma between
adherence to the terms of coordination, thus col-
lectively maximising profits, and deviation, which
entails reaping high individual short-term profits at
the expense of the others but obtaining less profits
in future periods as a result of targeted punishment
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by other firms or simply the breakdown of the co-
ordination. A large body of literature on the neces-
sary and sufficient conditions for rational collusive
firm behaviour has developed in industrial econom-
ics. The more the post-merger situation presents
these characteristics, the greater the likelihood of a
post-merger equilibrium where the companies will
engage in tacit collusion. However, the focus should
not be on the feasibility of tacit collusion, but rather
on the merger-specific influence on the potential for
tacit collusion to arise.

2.2. How collective dominance grew into
coordinated effects

In earlier years, the Commission dealt with the po-
tential collusive effects of mergers in narrow oli-
gopolies by drawing on the notion of a dominant
position “by one or more undertakings”. In the
Nestlé/ Perrier case in 1992, the Commission con-
cluded with the finding that Nestlé and BSN would
acquire a collective dominant position on the market for
bottled spring water in France. The Commission
referred to a number of theoretically relevant fac-
tors such as high post-merger market shares, ca-
pacities, limited reaction of outsiders and increased
dependencies of wholesalers and retailers on the
parties. Despite this first successful application of
the concept, major uncertainties remained. In the
Kali+Salz/ MDK/ Treuhand case in late 1993, the
Commission, relying mainly on the existence of
structural links, found the transaction would create
a dominant duopoly between the parties. In the Gen-
cor/ Lonrho case in 1996, the Commission found that
the parties would have acquired a dominant duopoly
position in the worldwide markets for platinum and
rhodium. In this decision the Commission mainly
relied on the concept of homogeneity of products,
high transparency and increased symmetry in the
absence of structural links, which were deemed not
necessary. The next two important steps in the ap-
plicability of the concept of collective dominance
were the judgment by the Court of Justice in France
v Commission in 1998 and, one year later, the CFI’s
Gencor judgment confirming and upholding the
Commission’s decision.

A substantial development in the assessment of
tacit collusion took place when, in a second land-
mark judgment in 2002, the CFI in Aértours v Com-
miission annulled for the first time a prohibition deci-
sion under the ECMR. In 1999, the Commission in
Airtours/ First Choice prohibited the merger of two
UK suppliers of foreign package holidays, because
it expected that the transaction would result in the
creation of a collective dominant position. On this
occasion the CFI clarified the standard for finding
collective dominance by rejecting the routine appli-
cation of a “checklist” approach (analysing the mar-

ket characteristics conducive to coordination) and
rather set out three cumulative conditions, reflecting
a more dynamic approach and looking at the sustain-
ability mechanism of tacit collusion. First, the mar-
ket must be transparent enough to allow monitoring
of other firms’ market conduct. Secondly, coordi-
nation must be sustainable, which means that the
participants must be deterred from defection by fear
of retaliation. Thirdly, the benefits of coordination
must not be jeopardised by the actions of current
or future competitors or customers. The CFI also
made it clear that these conditions require a “pro-
spective analysis” of the specific circumstances.

This landmark decision prompted the adoption of
the Horizontal Merger Guidelines, where the Com-
mission opted for a more economic approach. The
Guidelines indicate that to assess the likelihood of
coordinated effects it is first necessary to identify a
plausible mechanism for coordination. Four cumu-
lative elements are considered necessary for coor-
dination to emerge and be sustainable, namely, the
ability to reach an understanding on the terms of
coordination, the ability to monitor deviations, the
existence of deterrent mechanisms and the absence
of any ability or incentive for outsiders to destabilise
the coordination. The mechanical application of the
checklist was thus put aside and the facilitating fac-
tors would have to be discussed in the context of
a sound story based on the abovementioned four
building blocks. That paved the way for the most
important first steps from collective dominance to-
ward the concept of coordinated effects.

2.3. Implications of the ECJ’s Impala
judgment: coordinated effects as a
matter of degree

When the CFI in Impala v Commission annulled the
Commission’s Sony/ BMG decision, this was a re-
markable and somewhat surprising development for
many. The core of the judgment is a detailed review
of the Commission’s assessment of the strengthen-
ing of an existing collective dominant position by
the major record companies. On 10 July 2008, the
CFI judgment was overturned by the ECJ. In the
context of this judgment the ECJ fully endorsed the
economic model of tacit coordination, elaborating
on its most important aspects.

The ECJ’s Impala judgment highlights several ele-
ments that the Commission should look at in detail
and analyse consistently. The ECJ recognises that
by its very nature and in contrast to cartel agree-
ments, tacit coordination can rarely be proven by
relying on hard evidence. By its very nature, tacit
coordination can be difficult to prove. Price-fixing
or market-sharing agreements in violation of Arti-
cle 81 EC Treaty can generally be proven by way
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of hard evidence (generally written documents).
In contrast, tacit coordination, as indicated by the
Court of Justice, “is likely to emerge if competitors can
easily arrive at a common perception as to how the coordina-
tion should work” (). Tacit coordination can thus only
be inferred indirectly from observing and adequately
interpreting the actual conduct of market players in
light of existing market conditions, affecting their
ability and incentives to tacitly coordinate their ac-
tions.

Reaching an agreement, however, is not sufficient.
The agreement should be sustainable over time:
“having regard to the temptation which may exist for each
participant in a tacit coordination to depart from it in order
to increase its short-term profit, it is necessary to determine
whether such coordination is sustainable” (°). The ECJ also
refers to the need to identify a sufficient degree of
sustainability. Monitoring to a sufficient degree, a
credible deterrence mechanism and limited reaction
of outsiders are the elements that the ECJ points to:
“the coordinating undertakings nust be able to monitor to a
sufficient degree whether the terms of the coordination are be-
ing adhered to ... Furthermore, discipline requires that there
be some form of credible deterrent mechanism that can come
into play if deviation is detected. ... the reactions of ontsiders,
such as current or future competitors, and also the reactions
of customers, should not be such as to jeopardise the results
expected from the coordination.”

The ECJ also requires the Commission to link
these aspects to the effect that the merger brings
about. Thus, after having analysed these aspects, the
Commission should further show, on the basis of
a prospective analysis, the extent to which the “zbe
alteration in the [relevant market] structure that the transac-
tion wonld entail, significantly impedes effective competition
by making coordination easier, more stable or more effective
Jor the three firms concerned either by making the coordina-
tion more robust or by permitting firms to coordinate on even

higher prices” (7).

It is precisely the change towards more likely, more
stable or more effective coordination which lies at
the very heart of merger control. What economic
analysis has shown is that the concern should fo-
cus on the coordinated effects of the merger-specific
change in the structure and dynamics of a market
rather than solving the more prosaic dilemma of
whether a merger is the triggering point for coor-
dination (or collective dominance) which did not
exist pre-merger, or whether it strengthens already

() Paragraph 123 of the judgment in Case C-413/06 P Ber-
telsmann and Sony Corporation of America v Impala, not yet re-
ported; OJ C 223, 30.8.2008, p. 7.

() Paragraph 123 of the judgment in Case C-413/06 P Ber-
telsmann and Sony Corporation of America v Impala, not yet re-
ported; OJ C 223, 30.8.2008, p. 7.

() Case 'T-342/99 Airtours/ First Choice [2002] ECR 11-2585,
paragraph 61.

existing collective dominance. The economic reality
is more colourful: between black (coordination) and
white (competition) there is something that could
be called a sliding scale of coordination. When a
market exhibits a certain degree of coordination, no
matter whether this could already be described as
collective dominance or not, the critical part of a
merger analysis is to determine whether a merger
creates a situation in which the coordination moves
up the scale, to a higher degree. This has been clear-
ly made possible with the introduction of the new
Merger Regulation, as for its parallel, the so-called
unilateral “gap cases” where no dominant position
has to be created to justify an intervention. The new
substantive standard of the 2004 Merger Regulation
solves the dilemma by effectively shifting the focus
towards the significant impediment of competition
test, much closer to the economic analysis and the
real world, to all intents and purposes getting more
under the skin of a market.

The ABF/ GBI Business case is the first example of
this shift, embracing the change in the Merger Regu-
lation and the very clear recent guidance from the
ECJ on how to assess the coordinated effects arising
through a merger.

3. The yeast story

3.1. Two in one: some background

The background to the transaction at issue is pat-
ticular, so it is useful to understand it before placing
the case in the context of the coordinated effects
analysed by the Commission. GBI Holding was
owned from 2005 by a private equity fund, Gilde,
which acquired it from a strategic player, Gist-Bro-
cades. Evidence suggested that Gilde bought GBI
with a view to re-selling the company in the very
short term, seeing an opportunity to act as an ar-
bitrageur in a situation where the previous owner
wanted to sell the whole of the GBI company into
one set of hands. As a buyer, it had a big advantage
over the main established players in the industry
such as ABI and Lesaffre, as it would be unlikely to
run into merger control concerns buying the whole
package. After less than two years of Gilde’s owner-
ship of the company, negotiations both with Lesaf-
fre and with ABF were initiated and the final agree-
ments led Gilde to the effective split-up of the GBI
assets and businesses throughout the world. Lesaf-
fre would purchase the yeast businesses in South
America and the United Kingdom, areas where it
had a weaker market position than ABE, while ABF
agreed to acquire the other European assets and
businesses, increasing its position in Lesaffre’s tra-
ditional stronghold of continental Europe. The end
result of the two deals was a significantly more sym-
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metric presence in the various regions in the world
of the two main players in the yeast industry.

3.2. Yeast: a good mix of “collusion-
facilitating” ingredients

As mentioned above, economic literature on coot-
dinated effects (based primarily on non-cooperative
game theory), as well as the Commission’s Horizon-
tal Merger Guidelines and the Community Courts,
suggest looking at some key market characteristics
that are conducive to firms colluding. In ABF/GBI
Business, these structural features of the Spanish
and Portuguese compressed yeast markets strikingly
hinted at the finding that the basic “coordination-
friendly” ingredients were indeed present.

Consider the following market mix: a small number
of active competitors (essentially three, which were
reduced to two post-merger), with a high frequency
of repeated interaction and without any large or
bulky orders (predominantly weekly or twice-weekly
orders of relatively small amounts of yeast via dis-
tributors to artisan bakers). These two/three firms
are interacting on a relatively stable or slightly de-
clining market which is very mature and shows a low
risk of leap-frog innovation, while demand elastic-
ity is low and the product is quite homogenous (a
couple of brands of yeast in standard packaging for
each competitor). There is a high degree of mar-
ket transparency in competitors’ prices, volumes
and capacity. The markets in question are protected
from outside reactions by high barriers to entry or
to expansion of fringe competitors (as fringe com-
petitors have no local distribution networks, which
tend to be very traditional and hard to establish;
they are located relatively far away from the region
and have little spare capacity and very limited incen-
tives to enter/expand in Spain and Portugal) and,
on the other hand, by the relatively low buyer power
of customers (being typically smaller local distribu-
tors of bakery products for artisan bakers). To all
this, add extensive multi-market contacts between
the companies involved, who meet on a number of
neighbouring product and geographic markets. With
these market features revealed or confirmed by the
investigation, it would be difficult not to take coor-
dinated effects seriously.

3.3. How the cake is baked

On top of analysing the “checklist” of individual
market features, the Commission went further and
sought to understand how coordination would ac-
tually work in practice. That meant understanding
the mechanism and variables on which the colluding
partners would (tacitly) agree, the mechanism for
detecting deviations and the means to punish them.

The essence of the investigation in this case was
to understand the dynamics of the industry — not
only at the level of the yeast market but also fur-
ther downstream where distributors sell the yeast
to bakers. To this end, the Commission conducted
extensive interviews with competitors, and notably
with a number of local distributors, which proved
very fruitful. Information was also gathered at an
industry trade show where all major market partici-
pants are usually present. It is perhaps interesting to
note that extensive econometric evidence was not
necessary to arrive at a robust standard of proof,
even though transaction data were indeed analysed
and served to supplement the qualitative findings in
many instances. To step into the shoes of the main
players, it was very useful to review their internal
documents. A number of interviews and internal
documents uncovered a great deal of market trans-
parency and showed how competitors would be able
to arrive at a common perception of each othet’s
behaviour. For example, some documents showed
how price increases of competitors would be an-
ticipated.

Price — and more precisely price increases applied
more or less simultaneously — was indeed found to
be the core focal point of the likely (tacit) collusion
between the oligopoly members. This was also in
line with some past cases of alleged cartel behav-
iour in the yeast industry. Holding significant excess
capacity, all three main players would likely be in a
position to react timely enough to punish deviations
from the collusive behaviour. What turned out to
be a very important element in implementing and
monitoring the collusive mechanism were the local
distributors.

3.4. How yeast is delivered: role of
distributors

In both Portugal and Spain the compressed yeast
market is essentially made up of artisan bakers —
that is to say that most of the final customers of the
compressed yeast producers are small, traditional,
family enterprises and are many in number. These
businesses are in some cases so small that it is not
economic for them to own their own refrigeration
systems to keep the compressed yeast in a usable
condition for any significant period of time. So they
have to be served on a nearly continuous basis by
local/regional distributors operating refrigerated
transport. These factors mean that over the years
the producers actively selling in Portugal and Spain
rely on a capillary network of distributors to make
the rounds to serve these customers. One of the
surprising aspects revealed by the investigation was
the importance of the interpersonal relationship be-
tween the distributors and their customers, in cer-
tain cases extending over more than one generation.
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It is therefore very clear that distributors play a fun-
damental role in the market.

Significant loyalty between the yeast producers and
the distributors themselves also exists, as the sta-
bility of relationships over the years clearly shows.
This was confirmed by the analysis of some writ-
ten contracts (in Portugal in particular), many dat-
ing back many years or even decades. This stability
is explained by the arrangements that are in place:
distributors proved in the vast majority of cases to
be either de facto or de jure exclusive for one sup-
plier and for a given “allocated” region. This makes
the whole distribution system a relatively simple
one, with few changes possible as all the relevant
producers are already “taken” in all regions in both
Portugal and Spain.

What was also revealed during the interviews and
by analysis of the contracts was that distributors
have another important role in the Bakers Play: act-
ing as collectors of information for the suppliers.
They collect information about the market at their
level, regularly reporting this information back to
their relevant supplier of yeast. In some instances,
distributors’ contracts with their supplier include a
full reporting obligation.

Therefore the investigation showed that the way the
distribution system is set up also enhances to a very
significant extent transparency in both the Portu-
guese and Spanish markets for compressed yeast (%),
thus making it easier for Lesaffre, ABF and GBI to
monitor any deviation in prices or conditions, and
facilitating the sustainability of tacit coordination.

3.5. Cake assortment: multimarket
contacts

ABF, Lesaffre and GBI were the main worldwide
players in the yeast production sector. They also had
a significant presence in all three of the Member
States subject to the Commission’s scrutiny, and
in a number of other markets in Europe. Meeting
across a multitude of different product and/or geo-
graphic markets may serve to increase the sustain-
ability of coordination across markets, for example
by adding another market on which retaliation can
take place or by inducing coordination on a market
closely linked with a neighbouring market on which
coordination may take place. These multi-market
contacts may also serve to decrease asymmetries be-
tween the market participants. Overall, the presence
of competitors on multiple markets enhances the
interaction and the mutual interdependence of the
oligopoly members.

() There were other factors leading to the finding that the
markets in question were to a significant extent transpar-
ent, such as product homogeneity.

An interesting feature which the investigation re-
vealed in this context was the interplay between the
Portuguese and Spanish compressed yeast markets.
While the investigation concluded that they are still
distinct geographic markets, in particular given the
importance of demand factors, there are a number
of links on the supply side between Spain and Pot-
tugal that would mutually enhance the likelihood
of coordination. Despite highly asymmetric market
shares in Portugal, the Commission identified co-
ordinated effects on that market, taking the form
of collusive price leadership (where one firm would
lead the market and the other follow). When look-
ing at the behaviour of the firms concerned, it was
considered that any highly competitive action of
the smaller player in Portugal (which was neverthe-
less much more strongly present in Spain) on this
relatively small neighbouring market could lead to
an undesired response of its rival in the geographi-
cally close and much larger Spanish market. In oth-
er wotds, there could be more to lose than to gain
from such action. This may likely be an additional
factor to incentivise the smaller player in Portugal
to align its behaviour on that market with the local
leader instead of taking a more competitive stance,
in order to prevent tougher competition in Spain.

3.6. When a merger makes things worse

It is necessary to further show that the change in the
relevant market structure that the transaction would
entail constitutes a significant impediment to effec-
tive competition. While the investigation indicated
that a certain degree of coordinated behaviour was
already observable pre-merger on the markets con-
cerned, the key to the analysis was to identify why
and how the merger would make the coordination
more effective or more stable. The Commission’s
analysis showed that the merger of ABIF and GBI
Business would likely trigger a significant change to-
wards more efficient and more stable coordination.

A merger from three to two main yeast suppliers
would significantly change the market picture. For
each of the remaining duopoly members, there
would only be one competitor to (tacitly) agree on
the terms of coordination. Transparency would
be enhanced significantly, meaning that each firm
would face only one competitor to be monitored
and hence discovering the deviator would be much
easier. Also punishing deviations would be much
more effective, whereas there would be no doubt
as to who should be the one taking the retaliatory
measures compared with three players on the mar-
ket. The fact of having only two players instead of
three would also reduce the incentives to deviate, as
there would be proportionally less to gain.

The investigation also showed that by removing
GBI from the market, a potentially destabilising
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factor in the collusive game would be eliminated.
GBI showed a number of asymmetries in compari-
son with the two other suppliers, which the merger
would remove. Contrary to ABF and Lesaffre, who
had local production plants in the region, GBI was
serving Spain and Portugal from a greater distance,
from its Italian facility. The different size of the Ital-
ian plant and its different location meant not only
comparably higher transport costs, but may have
prompted GBI to react differently to, for example,
unanticipated supply developments in Italy or de-
mand changes in all the other regions that it was
serving. Also, by eliminating GBI from the game,
spare capacities would become extremely symmetric
between the two remaining players, making coordi-
nation between them much more sustainable. An as-
pect which weakened the retaliation potential against
GBI (and hence increased GBIs potential incentives
to deviate) was that GBI was not present on some
related product markets in Spain and Portugal (lig-
uid yeast), where retaliation could effectively occur.
GBI would thus be immune from counter-attacks

on that related market, whereas the two remaining
players were also the only ones active there. All in
all, the merger would change the market structure
in such a way as to reinforce the basic criteria fa-
vourable for more likely, effective and sustainable
coordination in each of the basic building blocks of
the collusive mechanism: in reaching a (tacit) agree-
ment, in monitoring deviations and in the threat of
retaliation.

4. Conclusion

The ABF/GBI Business case is a first example of
how the new Merger Regulation together with the
guidance from the ECJ in its Impala ruling is trans-
posed into a coordinated effects case. The case en-
couragingly shows that in the context of the ana-
Iytical framework set by the ECJ and applied by the
Commission, a robust coordinated effects case can
be arrived at with a common-sense approach: by ex-
amining how the merger would change the market
structure and whether it would enhance the building
blocks of a sustainable collusive mechanism.
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Commission and Germany agree on better control
for the use of State aid in the broadcasting sector

Lukas Repa and Noéra Tosics (1)

On 18 December 2008, Germany’s 16 Lander signed
a new inter-state treaty on broadcasting, which im-
plements a set of appropriate measures under the
terms of a Commission Decision of April 2007.
The case is an important precedent for the Com-
mission’s approach to State aid control in the area
of public service broadcasting. It also highlights
the value of constructive cooperation between the
Commission and Member States during the imple-
mentation of appropriate measures for modifying
an existing aid scheme.

In a joint press statement dated 18 December 2008
Commissioner Kroes and the Ministerprisidenten of
Germany welcomed the fact that from now on the
public funding of Germany’s broadcasters ARD,
ZDF and Deutschlandradio for new audiovisual
media services will be in line with the EC State
aid rules. () The signature of the 12th Inter-State
Treaty on broadcasting concluded a long-standing
discussion between the Commission and Germany’s
16 Ldnder which raised no less important questions
than whether EC State aid rules apply to the audio-
visual media sector at all.

Controlling the use of State aid at
national level: the “Drei Stufen Test”

Germany’s Lander and the Commission agreed in
April 2007 on a set of appropriate measures which
should bring the public financing of ARD, ZDF
and Deutschlandradio into line with the EC State
aid rules. These measures addressed in particular the
financing of “new media services”, including offers
on the internet. The Commission considered that
State aid authorisation for offering new media serv-
ices could only be warranted based on a clear defi-
nition of the public service mission and a proper
entrustment process.

To address this concern, Germany proposed that
new media offers of public service broadcasters
must contribute to “editorial competition”. Estab-
lishing whether this requirement is met involves

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the authors.

() Commission Decision of 24 April 2007, E 3/2005 (IP
07/543). The Decision was adopted under Articles 17 and
8 of Council Regulation (EC) No 659/1999 of 22 Match
1999, OJ L 83, 27.3.1999, p. 1. See Competition Policy
Newsletter 2007 No 2, p. 67.

analysing the contribution new offers will make to
opinion shaping while also taking into account al-
ready existing offers on the market. Germany also
pledged to give private operators an opportunity to
comment on the expected market impact of the en-
visaged new offers.

This evaluation process is today referred to as the
“Drei Stufen Test” in Germany as it consists of three
steps, () with the second step of the test address-
ing the potential market impact of a new offer.
The BBC have already since 2006 been operating
a similar test, which they refer to as a “Public Value
Test”. () Smaller Member States such as Ireland and
Belgium are in the process of implementing similar
tests too. (°)

Problems resulting from a long
implementation period

The 2007 Decision provides for an unusually long
implementation period of two years, contrary to
other comparable State aid cases in this sector. (%)

This long implementation period was deemed pro-
portionate for several reasons. First, media policy is
a matter of regional competency under Germany’s
federal constitution. Hence, the revision of the ex-
isting Inter-State Treaty on public service broadcast-
ing requires coordination between the 16 Lander.
Second, the implementation process was made
more complex by the need for public broadcast-
ers to adopt a series of side-measures which were
to spell out and supplement the provisions of the
Inter-State Treaty.

() 'The three steps of the Drez Stufen Test require each public
service broadcaster in Germany to evaluate whether a new
and significant offer (1) serves the democratic, social and
cultural needs of German society and (2) contributes in
a qualitative way to “editorial competition” (publizistischer
Wettbewerb) and (3) to specify the financial impact of such
offers.

() http://www.bbc.co.uk/bbctrust/framework/public_val-
ue_test/index.html

() See Competition Policy Newsletter 2008 No 3, p. 81 on
the Irish and Belgian cases.

() 'The Decision of February 2008 on the Irish public broad-
casting system requires Ireland to notify the Commission
of the entry into force of the new Broadcasting Act and
to submit the final law to the Commission no later than
December 2008 (see Commission Decision of 27 Febru-
ary 2008 in case E 4/2005, at para. 189).
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Due to this situation, Germany could not base
its proposal for appropriate measures on one all-
encompassing bill of law. Rather, the appropriate
measures it offered were set out in broad terms
which inevitably necessitated further refinements in
the implementation process. (')

However, during the long implementation period
Germany’s public service broadcasters continued to
develop their media offers on all platforms. (¥) This
increasingly threatened to undermine the very ef-
fectiveness of the appropriate measures envisaged
by the Drei Stufen Test for all “new” or “significantly
modified” offers. “Existing services” merely have to
be enumerated in a “Gesamtkonzep?” but not tested
with respect to their value for citizens and the im-
pact on the market. ()

Half-way through the implementation process,
Germany’s Ldnder could no longer sufficiently dis-
tinguish pre-existing services from new offers. To
address that difficulty, Germany’s Ldnder in the end
decided to apply the test to all internet offers which
should still be on the market at the end of the im-
plementation period in April 2009. (%)

The wider importance of a balancing
test for new media offers

The Drei Stufen Test — and similar forms of ex ante
assessment — are important mechanisms to safe-
guard the principles of the Amsterdam Protocol at
national level. The Amsterdam Protocol interprets
Article 86(2) EC in an authentic and binding man-
ner. It has two parts. First, the Protocol clarifies that
Member States have full freedom to define the pub-
lic service remit (i.e. the SGEI) in the broadcasting
sector with reference to “the democratic, social and
cultural needs” of their societies. Second, the Proto-
col obliges Member States to prevent State funding

() Thanks to effective coordination between Germany’s
16 Ldnder, which were headed by a group of four Lander,
the implementation talks between the Commission and
Germany took no longer than four months, starting in
September and ending in December 2008. However, the
preceding internal discussion in Germany actually took
more than a year.

() ARD and ZDF had already put some of their new digital
channels on the market prior to the adoption of the De-
cision and further developed those channels during the
implementation period. Moreover, during the implemen-
tation period, both ARD and ZDF started “Mediatheken”,
large on-line portals which offer viewers the possibility
to download TV and radio programmes for free. ARD’s
portal alone contains approximately 15 000 TV and radio
programmes.

() Commission Decision of 24 April 2007 in case E 3/2005,
at paras 328 and 333.

(") ARD and ZDF are currently in the process of preparing
this first and rather voluminous test for existing internet
services. The test is generally considered as a test case for
the effectiveness of the new control mechanism.

affecting trading conditions and competition in the
Community to an extent which would be contrary
to the common interest, “while the realisation of
the remit of that public service shall be taken into
account”.

The assessment of new media in a balancing test
replicates these two elements of the Amsterdam
Protocol and hence it is also called the “Amsterdam
test”. One crucial aspect of the test is that citizens
and market participants (e.g. private broadcasters
or newspaper publishers) are granted the opportu-
nity to give their views within a public consultation
on the value and the potential market impact of a
planned offer before irreparable harm is caused and
public funds are spent. The views of this public
consultation should be taken into account in balanc-
ing — at the national level — the pros and cons of
using State aid for financing a new media activity.
If the outcome of that balancing exercise is nega-
tive, the service should only be provided on market
terms without using State funds.

The Commission’s review of the 2001 Broadcasting
Communication, which ended in July 2009, consoli-
dates its practice in more than 20 decisions including
the German, Irish and Belgian cases. Upon entry into
force, the revised Communication will also consoli-
date the “Amsterdam test” at the national level (*).

How to ensure the effectiveness of the
balancing test

The Commission’s implementation discussions with
Germany’s Lander soon focused on how the Dre
Stufen Test is implemented both in the Inter-State
Treaty and in the guidelines adopted by ARD and
ZDF. The appropriate measures leave Germany
discretion to entrust the test to the Rundfunfkrite of
ARD and the Fernsehrat of ZDF (*?) rather than to a
public authority. (") When Germany’s Ldnder made
use of this possibility, the Commission insisted on
accompanying measures to prevent any possible
conflict of interest in order to safeguard the effec-

(") http://ec.curopa.cu/competition/state_aid/legislation/
specific_rules.html#broadcasting; see paragraph 88 of
the revised Broadcasting Communication.

(") Both the Rundfunkrite and the Fernsehrat are control bod-
ies composed of politicians and representatives of diverse
social and cultural groups in Germany whose role is to
supervise the management of the public broadcasters.

() This compromise was due to the specific constitutional
situation in Germany. For historical reasons the constitu-
tional Court in Karlsruhe interprets the principle of edito-
rial freedom of the media very widely to deter any kind of
governmental intervention. Freedom of expression is also
protected under Article 11 of the Charter of Fundamental
Rights of the European Union and Article 10 of the Euro-
pean Convention of Human Rights as a general principle
of law the respect of which is ensured by the European
Community Courts.
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tiveness of the test, including measures to increase
the transparency of the decision-making process
and measures to enhance the factual capability of
the decision makers to execute such a test.

Another question left open in the appropriate meas-
ures was the threshold for triggering the Dres Stufen
Test. As a matter of general policy, the Commission
requires State funding for any “new’” and “signifi-
cant” audiovisual media service to be assessed with
respect to the criteria of the Amsterdam Proto-
col. However, in doing so, the Commission leaves
Member States wide discretion to define by them-
selves what “new” and “significant” means. This is,
amongst others, because the Commission does not
wish to prejudge for Member States whether they
want to test new services platform by platform (e.g.
a possibility to offer downloads of TV films on the
internet) ("*) or rather across platforms (e.g. an offer
under the same brand on TV, internet and radio).

For constitutional reasons (editorial freedom) (*°) the
German authorities again preferred ARD and ZDF
to define the notions of “new” and “significant”
rather than to lay down such definitions in a legisla-
tive act. Here, too, close deliberations between the
Commission departments and Germany’s Lander,
including the public broadcasters, were required to
reach a fully satisfactory solution.

As a consequence, ARD and ZDF have now pub-
lished guidelines on the procedure and details of the
Drei Stufen Test which among other things also define
the terms “new” and “significant”. (*°)

Conclusions

Germany’s public broadcasting system has today an
effective dispute resolution mechanism at national

(") The first Drei Stufen Test after the entry into force of the
inter-State Treaty on 1 June 2009 concerns a joint ARD/
ZDF internet portal “kikakaninchen.de” (see epd Medien,
6.12.2008, at p. 11).

(®) See footnote 12 above.

(") See for instance in epd Medien, 17.12.2008, at p. 29. The
definition of services that must be tested is based on a set
of 4 positive and 7 negative criteria which must be taken
together to conclude whether the test is needed.

level which should prevent the public funding of
new audiovisual media services running counter to
EC State aid law.

The advantages of this form of ex ante control in-
clude enhanced legal certainty, improved awareness
of the value of public services in this sector and
ultimately more value for taxpayer’s money. This
framework will allow public service broadcasters to
offer high-quality and modern services, taking ad-
vantage of the opportunities technological develop-
ment is offering to media companies. At the same
time, this will happen in an environment where
newspaper publishers, commercial broadcasters and
other private media can also improve and diversify
their offers without fearing to see their efforts frus-
trated by unfair competition that is financed with
public money.

The experience with implementing the Decision in
the German case also highlights the challenges re-
sulting from a long implementation period requiting
close coordination between several national bodies.
It may be easier for Member States to propose ap-
propriate measures already on the basis of a con-
crete bill of law. On the other hand, several issues
in this case only surfaced during the implementation
process. They concern details which could hardly
have been foreseen in advance when the appropri-
ate measures were put forward.

The positive solution that was found in Germany
therefore speaks in favour of maintaining a close
dialogue between the Commission departments and
the national authorities concerned after the accept-
ance of appropriate measures in existing aid cases.
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The first final decision involving a detailed
economic assessment of R&D aid: the ITP case

Almoro Rubin de Cervin (})

On 21 October 2008, the Commission authorised,
under the EC Treaty rules on state aid (Article
88(2)), €35 million of public funding granted by
Spain to Industria de Turbo Propulsores (ITP) for
the development of the low-pressure turbine for
the Trent 1000 engine (). The Trent 1000 engine
is being developed by Rolls-Royce for the Boeing
B787 Dreamliner. After an in-depth investigation,
launched in March 2007, the Commission found
that the project satisfied the requirements of the
EU framework for state aid for research, develop-
ment and innovation (°) (the R&D&I framework).

In particular, the Commission found that the project
incites I'TP to carry out additional research, that the
public funding will be reimbursed according to the
success of the project and that the relevant provi-
sions on eligible costs and aid intensity have been
respected. The Commission accordingly concluded
that the aid does not threaten to distort competition
in the single market and is therefore compatible with
the EC Treaty (Article 87).

The five-year project (2005-2009) is focused on
the low-pressure turbine of the Trent 1000 engine,
which Rolls-Royce is developing with a number of
partners in order to equip the Boeing B787.

The aid is granted by the Centro para el Desarrol-
lo Tecnolégico Industrial (CDTI), an agency of
the Spanish Ministry of Industry, Commerce and
Tourism, in the form of a €35 million loan. It is
intended to reduce the risk linked to this type of
project, where returns on investment are uncertain
and slow. The project is carried out in Zamudio
(Vizcaya, Pafs Vasco), Ajalvir and San Fernando de
Henares (Comunidad de Madrid), which are eligible
for regional aid as areas with employment and living
standards below the EU average.

The case is relevant as it is the first final decision
taken on the basis of the detailed economic assess-
ment provided for in Chapter 7 of the R&D&I
framework.

(") 'The content of this article does not necessarily reflect the
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely
with the author.

() Case C 9/2007 — R&¥D aid to ITP for the Trent 1000 project.
Final decision adopted on 21 October 2008 and published
in O] L. 66, 11.3.2009, p. 3.

() Community framework for state aid for research and de-
velopment and innovation, O] C 323, 30.12.2006, p. 1.

The investigation made it possible to clarify a
number of factual circumstances:

- first, it clarified the circumstances that led the
Spanish authorities to grant two tranches of aid
to the same project. Spain recognised that it
made a mistake in doing so, and in forgetting
to mention the first tranche of aid in the initial
notification of the second tranche of aid;

- second, the investigation clarified the granting
process by the Spanish Government, including
the transfer of competencies from a ministry to
the public agency CDTL

There are several aspects of the assessment that de-
serve to be highlighted:

The first aspect worth mentioning is that the as-
sessment of the incentive effect was not based on
a counterfactual project. A detailed analysis of the
company’s decision-making process, based among
other things on internal documentation, showed
that the potential alternative investments considered
by the company were numerous; at the same time,
the assessment also showed that these alternatives
were only theoretical, as they depended ultimately
on the negotiation with the leader of the project.
The information supplied by Rolls-Royce during the
procedure allowed a broader understanding of the
project.

The second relevant aspect concerns the eligible
costs, which were reduced and reclassified. On the
eligibility of costs, the final decision states that eligi-
ble R&D costs are only those costs incurred by the
company until the certification of the engine. This
means that costs after the engine has been certified
should be considered as not eligible for aid. Sec-
ondly, some costs were reclassified from industrial
research to experimental development, as Spain rec-
ognised that they were specific to the project under
development. The aid amount now corresponds to
around 48% of the total eligible costs, in line with
the aid intensity laid down in the R&D&I frame-
work.

A third important aspect of the final decision is that
the aid instrument has been changed compared to
the measure notified in 2006. Spain has transformed
the aid instrument into a repayable advance, i.e. a
fully reimbursable loan, with the reimbursement
depending on the success of the product. The re-
imbursement mechanism includes a success fee in

100

Number 1 — 2009



Competition Policy Newsletter

case sales go beyond the forecasted level. The new
instrument is fully in line with point 5.1.5 of the
R&D&I framework.

Further, the Commission’s investigation made it
possible to ensure that the amount of aid was kept
to the minimum, set at €35 million, somewhat low-
er than the sum of the initially notified amount of
€27 million plus a first tranche of €9 million that
Spain had not notified.

Another important aspect concerns bonuses, which
have not been allowed. On the one hand, the
R&D&I framework does not allow a regional bonus.
On the other hand, the final decision found that the
project was not entitled to receive a collaboration
bonus: the project was entirely carried out by I'TP
in Spain, and the two companies involved (of which
only ITP is an aid beneficiary) were not independ-
ent, since RR is a large shareholder of ITP.

The investigation also ruled out the presence of in-
direct aid to Rolls-Royce, the main developer of the
Trent 1000 engine. In particular, the agreement be-

tween I'TP and Rolls-Royce was made on commer-
cial terms (similar to those available to other risk-
sharing partners), the costs to be taken into account
for the calculation of the aid amount are only those
incurred by I'TP in Spain and there is no transter of
state resources to Rolls-Royce itself.

Finally, concerning the impact on competition, the
final decision takes note of the fact that no com-
petitor or other third parties intervened during the
proceedings to make observations. It further notes
that ITP has a limited market share and that the im-
pact of the aid on competition is limited.

To conclude, the final decision provides clarification
on a number of aspects related to practice in the
field of large amounts of R&D aid in the aerospace
sector. It ensured that the aid was made fully reim-
bursable, on acceptable terms, and relative to a cot-
rect amount of eligible costs. The final decision also
clarified a number of aspects related for instance to
the application of bonuses and to the absence of
indirect aid in case of commercial partnerships.
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Organigram of the Competition Directorate-General

(1 September 2009)

Position

Director- General

Deputy Director-General Operations

Principal Adviser

Deputy Director-General Mergers and Antitrust
Deputy Director-General State Aids

Chief Economist

Adviser: Consumer Liaison Officer
Audit adviser

Assistants to the Director-General

Task Force “Ethics, security and procedures”

01. Communications policy and institutional relations
02. Antitrust and merger case support

03. State aid case support

04. Strategy and Delivery

DIRECTORATE A

Policy and Strategy

Adviser

1. Private enforcement

2. Antitrust and mergers policy and scrutiny
3. State aids policy and scrutiny

4. European Competition Network

5. International Relations

6. Consumer Liason

DIRECTORATE B

Markets and cases | - Energy and environment
1. Antitrust — energy, environment

2. State aids

3. Mergers

DIRECTORATE C

Markets and cases Il -
Information, communication and media

1. Antitrust — telecoms

2. Antitrust — media

3. Antitrust — IT, internet and consumer electronics
4. State aids

5. Mergers

DIRECTORATE D

Markets and cases Il - Financial services
and Health-related markets

Director: Head of Task Force Financial crisis
1. Antitrust — Payment systems

2. Antitrust — Financial services

Task Force Financial crisis

3. State Aides | = T.F. Financial crisis

Name

Philip LOWE

Lowri EVANS
Kirtikumar MEHTA
Nadia CALVINO
Philip LOWE (acting)

Damien NEVEN

Juan RIVIERE Y MARTI
Rosalind BUFTON

Inge BERNAERTS
Alexander WINTERSTEIN
Monique NEGENMAN
Kevin COATES
Guillaume LORIOT
Nicola PESARESI

Anna COLUCCI

Carles ESTEVA MOSSO (acting)

Dietrich KLEEMANN
Carles ESTEVA MOSSO
Claude RAKOSVKY

Alain ALEXIS

Ales MUSIL

Dominique VAN DER WEE
Zsuzsanna JAMBOR

Eric VAN GINDERACHTER (acting)

Celine GAUER
Eric VAN GINDERACHTER
Flavio LAINA

Cecilio MADERO VILLAREJO

Joachim LUECKING
Krzystof KUIK

Per HELLSTROM
Wouter PIEKE
Thomas DEISENHOFER

Irmfried SCHWIMANN

Irmfried SCHWIMANN (acting)

Rita WEZENBEEK (acting)
Tatjana VERRIER

Alberto BACCHIEGA

Phone +32 29...

65040/54562
65029
57389/90183
55067
65040/54562

87312
51146
64116
51888/21098
93265
55228
59758
84988/88592
92906/95033
68319/54104

69721/87997
65031/54133
69721/87997
55389
55303/81808
92204
60216
87436/90797

54427/98634
63919/54850
54427/98634
69669/50658

60949/53966
66545
53631
66935/90590
59824/67267
85081/86597

67002
67002
98939
84643

56398
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4. Mergers — T.F. Financial crisis Johannes LUEBKING 59851/95592
5. State aids Il — Support to Task Force Financial crisis Karl SOUKUP 67442/21409
DIRECTORATE E
Markets and cases IV - Basic industries,
manufacturing and Agriculture Paul CSISZAR 84669/98518
Adviser Yves DEVELLENNES 51590/68611
2. Antitrust — Consumer goods, Basic industries,

Agriculture and Manufacturing Paolo CESARINI 51286/86982
3. State aids - Industrial restructuring Robert HANKIN 59773/81366
4. Mergers Maria REHBINDER 90007/59232
DIRECTORATE F
Markets and cases V — Transport, Post and other services Paul CSISZAR (acting) 84669/98518
1. Antitrust — Transport and post Linsey Mc CALLUM 90122/87129
2. Antitrust — Other services Georg DE BRONETT 59268/58315
3. State aids Joaquin FERNANDEZ MARTIN 51041/60879
4. Mergers Daniel BOESHERTZ (acting) 66437
Task Force Pharma
Pharmceutical Sector Inquiry Dominik SCHNICHELS 66937/51546
DIRECTORATE G
Cartels Olivier GUERSENT 65414/98799
1. Cartels | Paul MALRIC-SMITH 59675/64903
2. Cartels Il Dirk VAN ERPS 66080/96439
3. Cartels Il Jarek POREJSKI 87440/66634
4. Cartels IV Ewoud SAKKERS 66352/50559
5. Cartels V Margot JOUVE 92407
6. Cartels settlements Kris DEKEYSER 54206/80336
DIRECTORATE H
State aid - Cohesion, R&D&I and enforcement Humbert DRABBE 50060/67991
1. Regional aid Blanca RODRIGUEZ GALINDO 52920/67725
2. R&D, innovation and risk capital Jorma PIHLATIE 53607/98651
3. State aid network and transparency Wolfgang MEDERER 53584/54449
4. Enforcement and procedural reform Barbara BRANDTNER 51563/53020
DIRECTORATE R
Registry and Resources Isabelle BENOLIEL 60198/59090
1. Document management Corinne DUSSART-LEFRET 61223/52814
2. Resources Joos STRAGIER 52482
3. Information technology Manuel PEREZ ESPIN 61691/80259
Reporting directly to the Commissioner
Hearing officer Michael ALBERS 61874
Hearing officer Karen WILLIAMS 65575
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Documents

Speeches
From 1 September 2008 to 31 December 2008

This section lists recent speeches by the Commis-
sioner for Competition and Commission officials.
Full texts can be found on http://ec.europa.cu/
competition/speeches. Documents marked with the
reference “SPEECH/08/...” can also be found on
http://europa.cu/rapid

By Neelie Kroes,
European Commissioner for Competition

SPEECH/08/714, 17 December

State aid for financing the real economy, merger
approvals and Slovak Post. Introductory remarks at
press conference. Brussels

SPEECH/08/700, 10 December

Collective redress in Europe. Address at panel dis-
cussion organised by DHIK at the Representation
of the Free State of Bavaria to the EU. Brussels

SPEECH/08/683, 8 December

The role of state aid in tackling the financial & eco-
nomic ctisis. Introductory remarks at press confer-
ence. Brussels

SPEECH/08/679, 5 December

EU state aid rules — part of the solution. EStALI
conference. Luxembourg

MEMO/08/757, 2 December

State aid: Commissioner Kroes briefs Economics
and Finance Ministers on financial crisis measures

SPEECH/08/659, 28 November

Antitrust: preliminary report of sector inquiry into
pharmaceuticals. Opening remarks at press confer-
ence. Brussels

28 November

Preliminary report of sector inquiry into pharma-
ceuticals — public hearing. Brussels

SPEECH/08/658, 27 November

Achieving self-sustaining competition in telecom-
munications. 9th Annual ECTA Regulatory Confer-
ence. Brussels

SPEECH/08/634, 21 November

The State Aid Action Plan: a roadmap for reform
and recovery. Conference on “The new approach

to state aids - Recent reforms under the State Aid
Action Plan and next steps”. Brussels

SPEECH/08/625, 18 November

EU competition rules — part of the solution for
Europe’s economy. European Competition Day.
Paris, France.

SPEECH/08/604, 12 November

Car Glass Cartel. Opening remarks at press confer-
ence. Brussels

SPEECH/08/588, 6 November

State aid decisions on Gdynia and Szczecin ship-
yards. Opening remarks at press conference.
Brussels

SPEECH/08/563, 28 October

Preserving the competitiveness of European in-
dustry — the contribution of state aid policy. The
Centre. Brussels

SPEECH/08/551, 21 October

Restructuring of Polish shipyards. Declaration by
Commissioner Neelie Kroes at plenary session of
European Parliament. Strasbourg, France

SPEECH/08/521, 13 October

In defence of competition policy. Opening remarks
at conference “Competition policy, growth and con-
sumer purchasing power”. Brussels

SPEECH/08/498, 6 October

Dealing with the current financial crisis. Economic
and Monetary Affairs Committee, European Parlia-
ment. Brussels

SPEECH/08/477, 1 October

Paraffin wax cartel and bank rescues. Opening
remarks at press conference. Brussels

SPEECH/08/457, 25 September
Exclusionary abuses of dominance

the European Commission’s enforcement priorities.
Fordham University Symposium, New York, USA

SPEECH/08/445, 19 September

Settlements in cartel cases. 12th Annual Competi-
tion Conference. Fiesole, Italy

SPEECH/08/437, 17 September

Making online commerce a reality. Closing remarks
at Online Commerce Roundtable. Brussels

104

Number 1 — 2009



Competition Policy Newsletter

11 September

How Malta can get the most out of competition
policy. La Valletta, Malta European Commission

By the Competition Directorate-General staff

27 November

Herbert Ungerer: Public funding for broadband
networks and EU State aid rules: Issues ahead.
9th ECTA Regulatory Conference. Brussels

22 November

Lowri Evans: Competition and respect of identity
of social economy enterprises. Huropean Confer-
ence on Social Economy. Strasbourg, France

7 November

Lowri Evans: State aid in perspective: Europe, UK
and Wales - The European Perspective on State
aid control. Welsh Assembly Government / Welsh
Local Government Association / Law Society Of-
fice in Wales. Cardiff, UK

6 November

Herbert Ungerer: The new approach to State aids
and its consequences for the Romanian business en-
vironment in the view of the newly adopted General
Block Exemption regulation. European competition
and competitiveness day. Bucharest, Romania

6 November

Philip Lowe: Can EU competition policy create
competition in the energy sector? The Beesley
Lectures. London, UK

30 October

Herbert Ungerer: European Forum on State Aid -
opening speech. The Polish Office of Competition
and Consumer Protection. Warsaw, Poland

24 October

Olivier Guersent: The Guidelines on Maritime
Transport Services. Buropean Maritime Law
Organisation. Copenhagen, Denmark

26 September

Lowri Evans: The role of economics in modern
competition policy. International League of Com-
petition Law Congtress 2008. Hamburg, Germany

26 September

Philip Lowe: Enforcers Roundtable - Independence
and competition authorities. Fordham Competition
Law Institute Annual Conference 2008. New York,
USA

23 September

Philip Lowe: Innovation and the Regulation of
Dominant Firms. Georgetown University Sympo-
sium 2008. Georgetown, USA

22 September

Herbert Ungerer: Competition and Web 2.0 Annual
SCL Policy Forum. London, UK

17 October

Herbert Ungerer: The External Dimension of State
Aid Control. Claes&Casteels Conferences. Brussels

3 September

Irmfried Schwimann: Payments: Commission and
ECB support launch of Pan-European SEPA Direct
Debit; provide guidance to industry. Brussels

Press releases and memos
From 1 September 2008 to 31 December 2008

All texts are available from the Commission’s press
release database RAPID http://europa.cu/rapid

Enter the code (e.g. IP/06/14) in the ‘reference’ in-
put box on the research form to retrieve the text of
a press release. Languages available vary for differ-
ent press releases.

Antitrust

MEMO/08/809 - 29 December

Commission confirms sending Statement of Objec-
tions to EdF on French electricity market

MEMO/08/806 - 18 December

Commission welcomes European Court of Justice
judgment in the French Beef case

MEMO/08/805 - 18 December

Commission welcomes Court of First Instance
judgment in rubber chemicals cartel case

IP/08/1997 - 17 December

Commission opens infringement proceedings
against Slovakia to ensure compliance with Com-
mission hybrid mail decision

MEMO/08/783 - 11 December

Commission confirms sending Statement of Objec-
tions to alleged participants in power transformers
cartel

MEMO/08/768 - 05 December

Commission market tests commitments proposed
by RWE concerning German gas market
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IP/08/1887 - 04 December

Commission consults on review of rules for assess-
ing horizontal cooperation agreements

IP/08/1877 - 03 December

consumer welfare at heart of Commission fight
against abuses by dominant undertakings

MEMO/08/761 - 03 December

Guidance on Commission enforcement priorities
in applying Article 82 to exclusionary conduct by
dominant firms — frequently asked questions

IP/08/1829 - 28 November

Preliminary report on pharmaceutical sector inquiry
highlights cost of pharma companies’ delaying tactics

MEMO/08/746 - 28 November

preliminary report of sector inquiry into pharma-
ceuticals — frequently asked questions

IP/08/1774 - 26 November

Commission opens German electricity market to
competition

MEMO/08/734 - 25 November

Commission confirms unannounced inspections at
pharmaceutical companies

MEMO/08/728 - 20 November

Commission welcomes Court ruling in Irish beef
case

MEMO/08/706 - 13 November

Commission confirms unannounced inspections on
biomedical analysis market

IP/08/1685 - 12 November

Commission fines car glass producers over €1.3 bil-
lion for market sharing cartel

MEMO/08/690 - 12 November

Commission action against cartels — Questions and
answers

MEMO/08/676 - 05 November

Commission confirms unannounced inspections in
the cement sector

MEMO/08/666 - 30 October

Commission inspection of incumbent telecom op-
erator in Poland Telekomunikacja Polska S.A.

IP/08/1566 - 22 October

Commission opens consultations on review of
block exemption for liner shipping consortia

MEMO/08/644 - 22 October

revision of the liner shipping consortia block
exemption Regulation - frequently asked questions

IP/08/1509 - 15 October

Commission fines banana suppliers €60.3 million
for running price cartel

MEMO/08/623 - 15 October

Competition: Commission action against cartels —
Questions and answers

IP/08/1477 09 October

Competition: Commissioner Neelie Kroes hosts
high-level conference on the benefits to the econo-
my and consumers of competition policy

MEMO/08/610 - 08 October

Competition: Commission welcomes Court of First
Instance judgments in carbon and graphite cartel
case entirely confirming level of fines

IP/08/1467 - 07 October

Commission requests Slovakia to re-open competi-
tion in the hybrid mail sector

IP/08/1434 - 01 October

Commission fines wax producers €676 million for
price fixing and market sharing cartel

MEMO/08/600 - 01 October

Competition: Commission action against cartels —
Questions and answers

IP/08/1338 - 17 September

Competition: Commissioner Kroes hosts consumer
and industry Roundtable on opportunities and bar-
riers to online retailing and the European Single
Market

MEMO/08/567 — 16 September

Antitrust: Commission welcomes Court decision on
parallel trade in the pharmaceutical sector

IP/08/1290 - 04 September

Payments: Commission and ECB support launch
of pan-European SEPA Direct Debit; provide guid-
ance to industry

Merger control

IP/08/2027 - 18 December

Commission approves proposed acquisition of
joint control over Taranto Container Terminal by
Hutchison and Evergreen
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IP/08/2014 - 18 December

Commission clears proposed acquisition of SSTL
by EADS

IP/08/2012 - 18 December

Commission approves acquisition of Bradford &
Bingley Assets by Banco Santander subsidiary Abbey

IP/08/2011 - 18 December

Commission approves joint venture between Sofin-
co and Banco Popolare in Italian consumer credit
markets

IP/08/1938 - 10 December

Commission approves proposed acquisition of
Higglunds Drives by Robert Bosch

IP/08/1848 - 01 December

Commission approves proposed acquisition of
Porterbrook Leasing Company by Deutsche Bank,
Lloyds Bank and BNP Paribas

IP/08/1798 - 26 November

Commission closes investigation after BHP Billiton
abandons proposed acquisition of Rio Tinto

IP/08/1770 - 26 November

Commission approves proposed joint venture
between Ericsson and STMicroelectronics

MEMO/08/729 - 21 November

Commission closely monitoring Dutch State plans
as regards Fortis Bank Nederland and ABN AMRO
Bank Nederland

IP/08/1731 - 18 November

Commission approves proposed joint venture for
breakbulk terminal services between DP World,
Conti 7 and Rickmers at port of Antwerp

IP/08/1683 - 12 November

Commission clears proposed acquisition of Applied
Biosystems by Invitrogen

IP/08/1671 - 10 November

Commission approves proposed acquisition of
ILOG by IBM

IP/08/1616 - 31 October

Commission clears proposed acquisition of M-real’s
Graphic Paper Business by Sappi

IP/08/1615 - 31 October

Commission clears proposed acquisition of Cherry
by ZF

IP/08/1613 - 31 October

Commission approves proposed acquisition of Exx-
onMobil’s Iberian subsidiaries by GALP, subject to
conditions

IP/08/1591 - 28 October

Commission opens consultations on review of
Merger Regulation

IP/08/1584 - 24 October

Commission approves proposed acquisition of
IKON by Ricoh

IP/08/1567 - 22 October

Commission revises Remedies Notice and amends
Merger Implementing Regulation

IP/08/1556 - 21 October

Commission clears StatoilHydro’s proposed acquisi-
tion of Jet Scandinavia, subject to conditions

IP/08/1494 - 14 October

Commission clears proposed acquisition of certain
OSI Group Companies by Marfrig

IP/08/1493 - 14 October

Commission approves proposed acquisition of BAS
by Capgemini

IP/08/1479 - 09 October

Commission approves proposed acquisition of sole
control over German Metro-Group by Haniel

IP/08/1465 - 06 October

Commission approves proposed acquisition of
Hercules by Ashland

IP/08/1452 - 02 October

Commission clears proposed acquisition of OTE by
Deutsche Telekom

IP/08/1393 - 23 September

Mergers: Commission clears proposed acquisition
of TNS by WPP, subject to conditions

IP/08/1376 - 18 September

Mergers: Commission approves proposed acquisi-
tion of Foodvest by Lion Capital

IP/08/1329 - 16 September

Mergers: Commission clears proposed acquisition
of joint control over Italian energy supplier Enia
Energia by Centrex, ZMB and Enia S.p.A.
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IP/08/1328 - 16 September

Mergers: Commission approves acquisition of
Kirchner by Strabag and refers review of local
asphalt market to German competition authority

IP/08/1327 - 16 September

Mergers: Commission approves proposed acquisi-
tion of EPCOS by TDK

IP/08/1325 - 16 September

Mergers: Commission approves proposed acquisi-
tion of Alliance & Leicester by Banco Santander

IP/08/1322 - 15 September

Mergers: Commission approves proposed acquisition
of Bertelsmann’s 50% share in Sony BMG by Sony

IP/08/1300 - 08 September

Mergers: Commission opens in-depth investigation
into proposed take-over of Martinair by KLM

State aid control

IP/08/2063 - 30 December

Commission approves first real economy crisis
measures

IP/08/2059 - 23 December

Commission approves Italian recapitalisation scheme
for financial institutions

IP/08/2057 - 23 December

Commission approves modifications to UK finan-
cial support measures to the banking industry

IP/08/2056 - 23 December

Commission approves German banking rescue aid
for NordLLB

IP/08/2055 - 23 December
Commission approves state support for IKB

IP/08/2054 - 23 December

Commission approves Latvian support scheme for
banks

IP/08/2049 - 23 December

Commission approves Spanish guarantee scheme
for credit institutions

IP/08/2037 - 19 December

Commission authorises €104 million Italian film
production tax incentives

IP/08/2034 - 18 December

Commission approves state support for Bayern.B

IP/08/2033 - 18 December

Commission approves recapitalisation of Belgian
KBC Group

MEMO/08/804 - 18 December

Commission and German Linder render the
activities of ARD and ZDF compatible with the
Community rules while considering the interests of
commercial operators - joint press statement

IP/08/1993 - 17 December

Commission adopts temporary framework for
Member States to tackle effects of credit squeeze
on real economy

MEMO/08/795 - 17 December

Commission adopts temporary framework for Mem-
ber States to tackle effects of credit squeeze on real
economy — frequently asked questions

IP/08/1977 - 16 December

Commission approves Swedish rescue aid for Carn-
egie Bank

IP/08/1966 - 12 December

Commission approves modifications to German
financial rescue scheme

IP/08/1964 - 12 December

Commission approves Slovenian support scheme
for credit institutions

IP/08/1952 - 11 December

Clearer rules on State aid to Motorways of the Sea

IP/08/1951 - 11 December

Commission approves Dutch authorities’ recapitali-
sation of SNS REAAL

IP/08/1950 - 11 December

Commission consults on draft Best Practices Code
on state aid proceedings

IP/08/1945 - 11 December

Commission authorises France to grant €54.5 mil-
lion aid for Iseult-Inumac R&D programme

IP/08/1944 - 11 December

Commission endorses €28 million aid to Masdar for
production of thin-film solar modules in Thiringen,
Germany

IP/08/1941 - 11 December

Commission endorses €47 million aid to BVG in
Poland
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IP/08/1940 - 11 December

Commission authorises €212 million German film
support scheme

IP/08/1933 - 10 December

Commission approves Austrian support scheme for
financial institutions

IP/08/1928 - 10 December

Commission closes in-depth inquiry into support to
Italian public mining company Fluorite di Silius
IP/08/1927 - 10 December

Commission opens in-depth inquiry into €11 million
sale of Greek Cassandra Mines to Ellinikos Xrysos
IP/08/1926 - 10 December

Commission opens in-depth inquiry into proposed
€2.7 million restructuring aid to Przedzalnia Zaw-
lercie

IP/08/1925 - 10 December

Commission authorises PLN 24 million (€ 6.2 mil-
lion) aid to Polish foundry Odlewnia Zeliwa “Srem”

IP/08/1901 - 08 December

Commission adopts guidance on bank recapitalisa-
tion in current financial crisis to boost credit flows
to real economy

IP/08/1900 - 08 December

Commission authorises French scheme to inject
capital into certain banks

MEMO/08/766 - 04 December

Opverview of national rescue measures and guaran-
tee schemes

IP/08/1884 - 03 December

Commission clears state aid to rescue and restruc-
ture Fortis Bank and Fortis Bank Luxemburg

MEMO/08/757 - 02 December

Commissioner Kroes briefs Economics and Finance
Ministers on financial crisis measures

IP/08/1807 - 27 November

Commission authorises €116 million Finnish film
support scheme

IP/08/1799 - 27 November

Huropean Commission approves German hatrd coal
state aid for 2008

IP/08/1780 - 26 November

Commission authorises Czech State aid to bus
operators in Southern Moravia

IP/08/1779 - 26 November

Commission declares Austrian State aid to Postbus
compatible with the common market

IP/08/1778 - 26 November

Commission investigates aid granted to Farm Dairy
Flevoland in the Nethetlands

IP/08/1777 - 26 November

Commission investigates into aid granted for TSE
tests in Belgium

MEMO/08/735 - 26 November

FAQs on the European Economic Recovery Plan

IP/08/1766 - 25 November

Commission approves Latvian state support for JSC
Parex Banka

IP/08/1746 - 20 November

Commission approves Belgian state guarantee for
Fortis Bank

IP/08/1745 - 20 November

Commission approves joint aid from Belgium,
France and Luxembourg to rescue Dexia

IP/08/1742 - 19 November

Commission authorises support package for Greek
credit institutions

IP/08/1732 - 19 November

Competition Commissioner Neelie Kroes hosts
21 November conference on recent reforms and
next steps under the State Aid Action Plan

IP/08/1725 - 18 November

latest Scoreboard shows Member States moving
towards better targeted aid

MEMO/08/717 - 18 November

Overview of national rescue measures and guaran-
tee schemes

IP/08/1706 - 14 November

Commission authorises Italian scheme for refinanc-
ing credit institutions

IP/08/1699 - 13 November

Commission approves Dutch emergency recapitali-
sation of ING
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MEMO/08/705 - 13 November

Commission welcomes Court ruling on recovery of
illegal aid

IP/08/1693 - 12 November

Air transport: Commission authorises rescue aid for
Alpi Eagles

IP/08/1692 - 12 November

Alitalia: the Commission adopts two State aid
decisions

IP/08/1690 - 12 November

Commission approves Polish aid for multimodal
transport

IP/08/1688 - 12 November

Commission extends scope of in-depth inquiry into
proposed restructuring aid to PZL Hydral of Poland

IP/08/1686 - 12 November

Commission finds that La Banque Postale in France
did not receive aid as part of retirement pension fi-
nancing reform for La Poste’s state-payroll employees

MEMO/08/692 - 12 November

Background note on State aid to the air transport
sector

IP/08/1642 - 06 November

Commission agrees on terms for recovery of aid
granted to Polish shipyards in Gdynia and Szczecin
and conditions for viable future activities

MEMO/08/680 - 06 November

Commission agrees on terms for recovery of aid
granted to Polish shipyards in Gdynia and Szc-
zecin and conditions for viable future activities —
frequently asked questions

IP/08/1626 - 04 November

Commission consults on revised rules for state
funding of public service broadcasting

MEMO/08/671 - 04 November

Commission consults on revised rules for state
funding of public service broadcasting - frequently
asked questions

IP/08/1610 - 31 October

Commission approves Dutch guarantee scheme for
financial institutions

IP/08/1609 - 31 October

Commission authorises French scheme for refinanc-
ing credit institutions

MEMO/08/665 - 29 October

Austrian Airlines: Commission offers its assistance

MEMO/08/660 - 28 October

State-aid: Frequently asked questions concerning
EU rules

MEMO/08/659 - 28 October

State-aid: what is possible under EU rules — an over-
view

IP/08/1565 - 22 October

Commission approves €35 million Spanish aid to
ITP for development of Trent 1000 aircraft engine

IP/08/1564 - 22 October

Commission endotrses remuneration for distribution
of postal bonds by “Poste Italiane”

IP/08/1563 - 22 October

Commission requests Hungary to end indemnity in
favour of Postabank’s buyer, Erste Bank

IP/08/1562 - 22 October

Commission approves €90 million in French R&D
aid to personalised medicine programme “ADNA”

IP/08/1559 - 21 October

Commission endorses municipality of Rotterdam’s
€42 million investment in the Ahoy complex

IP/08/1558 - 21 October

Commission approves €31 million restructur-
ing aid for French household appliances producer
FagorBrandt

IP/08/1557 - 21 October

Commission approves restructuring of German
bank IKB

MEMO/08/619 - 14 October

Overview of national rescue measures and deposit
guarantee schemes

IP/08/1497 - 13 October

Commission approves revised Irish support scheme
for financial institutions

IP/08/1495 - 13 October

Commission gives guidance to Member States on
measures for banks in crisis

IP/08/1483 - 10 October

Commission approves Danish state support scheme
for banks
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IP/08/1476 - 09 October

Commission approves joint UK-Irish project to
provide telecommunications connectivity in North
West region of Ireland

IP/08/1472 - 08 October

Commission authorises €63.6 million aid by France
to the DEFI Composite R&D programme

IP/08/1471 - 08 October

Commission endorses French €68 million R&D aid
to hydrogen energy programme “H2E”

IP/08/1453 - 02 October

Commission approves German rescue aid package
for Hypo Real Estate Holding AG

IP/08/1437 - 01 October

Commission approves UK rescue aid package for
Bradford & Bingley

IP/08/1435 - 01 October

Commission opens in-depth investigation into
restructuring of WestLB

MEMO/08/598 - 30 September

State aid: Competition Commissioner Kroes meets
Polish Treasury Minister Aleksander Grad to discuss
shipyards

IP/08/1384 - 22 September

Commission consults on draft guidance for state aid
enforcement by national courts

IP/08/1336 - 17 September

Olympic Airlines and Olympic Airways: two state
aid decisions

MEMO/08/561 - 12 September

Commission confirms receipt of restructuring plan
for Szczecin shipyard and joint restructuring plan
for Gdynia and Gdansk shipyards

IP/08/1310 - 10 September

Commission inquires into funding of Danish Rail-
ways

IP/08/1308 - 10 September

Commission opens in-depth inquiry into proposed
€37.5 million restructuring aid to PZL Hydral in
Poland

IP/08/1307 - 10 September

Commission opens in-depth investigation into
€57 million aid to Ford for training project in Craio-
va, Romania
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Publications

New electronic subscription service

From now on, it is possible to receive an email mes-
sage when the electronic version of the Competition
Policy Newsletter is available, and also to be notified
about the availability of forthcoming articles be-
fore the Newsletter is published.

Readers looking for information on cases and latest
updates in the competition policy area will also be
able to subscribe to:

e the Competition weekly news summary, in-
cluding short summaries and links to press re-
leases on key developments on antitrust (includ-
ing cartels), merger control and State aid control,
selected speeches by the Commissioner for
competition and judgements from the European
Court of Justice,

e the State Aid Weekly e-News, which features
information on new legislative texts and propos-
als, decisions of the European Commission and
the Courts of the European Union, informa-
tion on block exempted measures introduced by
Member States and other State aid-related docu-
ments and events

* the Annual report on competition policy,
published in 22 languages

e and other publications and announcements,
such as the report on car prices within the Euro-
pean Union, studies, reports and public consulta-
tions on draft legislation

How to subscribe to the competition
e-newsletters

Access the service on
http://ec.europa.eu/competition/publications

New publications

e Annual report on competition policy 2008. Avail-
able in 22 language versions in electronic format
and in print. The extended version includes the
staff working document and is available in Ger-
man, English and French.

* Final report — Pharmaceuticals sector inquiry.
Available in German, English and French. Ac-
companied by a Technical annex in English.

e Report from the Commission to the Council
on the operation of Regulation No 139/2004,
18 June 2009. Available in German, English and

French. Accompanied by a Technical annex in
English.

* Report on the functioning of Regulation 1/2003.
24 April 2009.

* State aid scoreboard Spring 2009 Special edition
on State aid interventions in the current financial
and economic crisis.

* EU Competition law- Rules applicable to State
aid (German, English and French)

* Handbook of Community rules for State aid to
SMEs — including temporary State aid measures
to support access to finance in the current fi-
nancial and economic crisis. 25 February 2009.
Available in 22 languages.

* EU Competition law - Rules applicable to Merg-
er control - (English)

Electronic versions, order details for print versions
(when available) and a list of key publications can be
found on
http://ec.europa.cu/competition/publications/
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Competition cases covered in this issue

Page
51
55

63
61
59

68,91
41
41, 69
70
67
64,77
70, 84
66
68
64
66
71
65
65

100

Antitrust

German electricity balancing market (COMP/39.389)
Slovakian Postal Law (COMP/39.562)

Cartels

Bananas (COMP/39.188)

Candle waxes (COMP/39.181)

Car glass (COMP/39.125)

Merger control

ABF/GBI Business (COMP/M.4980)
Arjowiggins/M-real Zanders Reflex (COMP/M.4513)
Arsenal/DSP (COMP/M.5153)

BHP Billiton/Rio Tinto (COMP/M.4985)

BNP Paribas/Fortis (COMP/M.5384)

EDF/Brtitish Energy (COMP/M.5224)
Friesland/Campina (COMP/M.5046)

Galp Energia/ ExxonMobil Ibetia (COMP/M.5005)
KLM/Martinair (COMP/M.5141)
Manitowoc/Enodis (COMP/M.5180)

RCA/MAYV Cargo (COMP/M.5096)
StatoilHydro/ConocoPhillips (COMP/M.4919)
Teva/Barr Pharmaceuticals (COMP/M.5295)
WPP/TNS (COMP/M.5232)

State aid

R&D aid to IPT for the Trent 100 project. (C 9/2007)
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How to obtain EU publications

Free publications:
« via EU Bookshop (http://bookshop.europa.eu);

at the European Commission’s representations or delegations. You can obtain their contact details
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