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Competition Law Compliance is:
• one of many compliances (anti-

bribery, export control, privacy, etc.)
• a cost
• an investment cost (as opposed to 

active legal cases)
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What Competition Law is in practice

CORPORATE 
EVENTS
(Active 

mergers, M&A 
strategy, JVs)

~40%

COMPLIANCE
(Active 

investigations, 
Compliance 

program)
~20%

COMMERCIAL 
DEALINGS 
(Contracts, 
Business, 
Strategy)

~40%
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Cartel Laws are Clear?

Hub & Spokes: “indirect contact 
between competitors via their 

common supplier is no different in 
substance from two competing 

retailers sitting across a table and 
telling each other what their prices 
will be next week” (UK Competition 

Appeal Tribunal in Tesco)

Price Signaling: “these 
companies have been making 
regular public announcement 

price increase intentions through 
press releases” (EU Commission 

in Container Liner Shipping 
case)

Pricing algorithms under focus: 
“Companies can’t escape 

responsibility by hiding behind a 
computer program” (EU 
Commissioner Vestager)

Even a single discussion 
between competitors is sufficient 

to trigger a cartel (T-Mobile 
Nederlandse judgment of 2009)

Even bilateral pre-pricing 
discussions are hard-core 

violation (Bananas judgment of 
2015)

Strict liability, even if employee 
acts contrary to senior 

management’s instructions (VM 
Remonts judgment of 2016)



AkzoNobel introduced in 2000 
an Internal Amnesty Program:
• after having expanded 

through a series of 
acquisitions; and 

• having been caught in 
several cartels through its 
relatively autonomous 
divisions

=> it took XX years and it cost 
€XXM, but it saved €XXM in 
fines and damages 
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Then, Which Compliance Program?



European Union:
• 1988 EC decision of (Hilti) 

vs
• 2012 EC brochure 

(Compliance Matters) 

France:
• 2012 framework-document 

on non-rebuttal procedure 
and compliance programs

vs
• 2017 notice on settlement 

procedure and compliance 
programs
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Value of Compliance Programs: 
Authorities Do Change Their Minds



When: 
• Acknowledgement of facts 

and liability;
• Evidence collection; 
• Procedural rights waiving; 

and/or
• Remedy offering 
Which non-cartel cases so far:
• ARA (2016), abuse, 30% 

reduction
• Facebook/WhatsApp (2017), 

merger, unknown percentage 
• Consumer electronics (2018), 

verticals, 40 to 50% reduction
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A proposal: Compliance Program as Fine 
Reduction for Cooperation 



• Compliance intended and fine-discount-awarded as Cooperation:
• If non-cartel cases can constitute Cooperation, so can a compliance program

• Legislative framework already available:
• E.g., EU Fining Guidelines
• ICN Member Authorities already adopting it 

• A compliance program, not any compliance programs: 
• Not the “mere existence of a compliance program”
• Authority is “not obliged to grant a reduction”
• Case-by-case 

• Deterrence a contrario: Incentive!
• For leniency programs 
• For compliance programs 
• Most importantly: This is where cartel enforcement is heading
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Proposal is incentive for overall enforcement 
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