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1. INTRODUCTION 

1.1. Background and Context 

The European Union (EU) is founded on the shared values of democracy, and the rule of law. At 

the same time, a prosperous and competitive Europe is at the heart of the European Union's 

strategic agenda. As highlighted in the Draghi report1, the Union faces numerous structural 

challenges that hinder its competitive edge, such as unfair competition, rising energy costs, labour 

and skills shortages, and limited access to necessary capital. To address these issues, the Clean 

Industrial Deal2 presents a comprehensive growth strategy that unites climate action with 

economic competitiveness. This initiative focuses on accelerating decarbonization, 

reindustrialization, and innovation while simplifying existing State aid rules to achieve these 

ambitious goals. 

As underscored by the President of the European Commission in the political guidelines for the 

current mandate3, the European Union's democracy and economy rely on the rule of law. This 

principle does not have an endpoint; rather, it must continually address challenges across the 

Union. Ensuring compliance with State aid rules, which aims to create a level-playing field, aligns 

with these legal standards, boosting innovation and enhancing market efficiency while preventing 

undue market distortions. 

Simultaneously, the EU's commitment to the rule of law extends to its adherence to international 

obligations. The Aarhus Convention exemplifies this commitment, securing democratic 

environmental rights through Access to Information, Public Participation in Decision-Making and 

Access to Justice in Environmental Matters (the ‘Aarhus Convention’4, an international treaty to 

which the EU and its Member States are Parties). Embedding these rights and the principles of the 

rule of law into economic policy ensures that sustainability, rule of law and progress go hand in 

hand, contributing to the EU’s long-term resilience and prosperity. 

Thus, while the EU fosters its competitiveness and global market edge through sustainable 

practices, it remains committed to fulfilling its international commitments. 

1.2. The Aarhus Convention 

The Aarhus Convention represents a significant advancement in environmental governance as it 

promotes transparency and public involvement in environmental decision-making. 

 

1 The future of European competitiveness: Report by Mario Draghi, available at: EU competitiveness: Looking ahead 

- European Commission. 

2 The Clean Industrial Deal: A joint roadmap for competitiveness and decarbonisation, COM(2025)85 final 

3 Political guidelines 2024-2029, link here. 

4 Aarhus Convention, link here. 

https://commission.europa.eu/topics/strengthening-european-competitiveness/eu-competitiveness-looking-ahead_en#paragraph_47059
https://commission.europa.eu/topics/strengthening-european-competitiveness/eu-competitiveness-looking-ahead_en#paragraph_47059
https://commission.europa.eu/document/download/9db1c5c8-9e82-467b-ab6a-905feeb4b6b0_en?filename=Communication%20-%20Clean%20Industrial%20Deal_en.pdf
https://commission.europa.eu/document/download/e6cd4328-673c-4e7a-8683-f63ffb2cf648_en?filename=Political%20Guidelines%202024-2029_EN.pdf
https://unece.org/DAM/env/pp/documents/cep43e.pdf
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The Aarhus Convention empowers the public, promotes environmental sustainability and 

strengthens democratic governance, basing itself on three pillars: access to information, public 

participation and access to justice. 

The Aarhus Convention Compliance Committee (‘ACCC’ or the Committee) is the body set up 

under the Aarhus Convention to monitor and assess how Parties to the Aarhus Convention 

implement its provisions. Its findings can lead to recommendations for improving legal 

frameworks and practices, which fosters a culture of transparency and public involvement in 

environmental matters.  

1.3. Implementation of the Aarhus Convention within the EU legal order 

The key instrument to implement the access to justice requirements of the Aarhus Convention at 

EU level is Regulation (EC) No 1367/2006, as amended by Regulation (EU) 2021/1767 (‘the 

Aarhus Regulation’)5. The Aarhus Regulation supports the implementation of the Aarhus 

Convention by the EU’s institutions, bodies, offices, and agencies and grants access to justice in 

environmental matters at EU level by laying down administrative review procedures. 

The integration of the Aarhus Convention’s principles into EU law reflects a strong commitment 

to strengthening environmental governance and public participation in the EU. Challenges remain, 

such as inconsistent national legislation, a lack of public awareness, and barriers to effective 

participation. However, all those involved are committed to ensuring that the principles of the 

Aarhus Convention are fully applied in the EU, including the Court of Justice of the EU (‘CJEU’), 

which plays a crucial role in interpreting and enforcing these rights. 

Article 9(3) of the Aarhus Convention provides that, within the framework of its national law, each 

Party is to ensure that members of the public, where they meet the criteria laid down in its national 

law, have access to judicial or other review procedures. These procedures enable the public to 

challenge the substantive and procedural legality of any decision, act or omission which 

contravenes provisions of its national environmental legislation6. 

The EU has designed an administrative and judicial system that enables the review of acts, 

decisions or omissions based on the Aarhus Regulation. 

 

 

 

5 In addition to the Aarhus Regulation, the other legislative instruments that implement the Aarhus Convention are: 

(i) Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to 

environmental information and repealing Council Directive 90/313/EEC (OJ L 41, 14.2.2003, p. 26); and (ii) Directive 

2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in 

respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to 

public participation and access to justice Council Directives 85/337/EEC and 96/61/EC – Statement by the 

Commission (OJ L 156, 25.6.2003, p. 17). 

6 Recital 7 of Regulation (EU) 2021/1767. 
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Administrative review procedure 

Under the Aarhus Regulation, environmental non-governmental organisations (‘NGOs’) and 

members of the public meeting certain criteria7 (‘requesting parties’) may request an internal 

review of any administrative act adopted by a European Union institution or body (‘the EU 

institution’) or, in the case of an alleged administrative omission, an act that should have been 

adopted. This review can be requested regardless of the policy objectives of the act, provided that 

the act has legal and external effects and contains provisions that may contravene environmental 

law8 by having an adverse effect on achieving the objectives of EU policy on the environment set 

out in the Treaty on the Functioning of the European Union (TFEU). 

The request for internal review must be submitted to the EU institution that adopted the 

administrative act within eight weeks of the adoption, publication or notification (whichever is the 

latest) of an administrative act, stating the grounds for the review. 

The EU institution publishes the internal review request (‘IRR’) as soon as possible on its website 

and is required to reply to the requesting party that made the request within 16 to 22 weeks 

maximum. In its reply, the EU institution assesses the admissibility of the request, determining 

whether the non-governmental organisation or member of the public is eligible to make a request, 

whether the request was submitted on time, and whether the grounds on which the request is made 

are indicated and substantiated. The EU institution may find the request for internal review 

inadmissible and dismiss it on this basis without addressing the merits of the request. If, however, 

the request is admissible, the EU institution assesses the substance of the request and takes a 

decision on whether the administrative act, for which a review is sought, or the alleged 

administrative omission, is in breach of EU environmental law. 

In 2021, the Aarhus Regulation was revised9 to allow for better public scrutiny of EU 

administrative acts and omissions affecting the environment by NGOs and other members of the 

public. Regulation (EU) 2021/1767 that amended Regulation (EC) No 1367/2006 significantly 

broadened the possibilities to seek administrative review10. 

 

7 Under Article 11(1a) of the Aarhus Regulation. 

8 Under Article 2(1)(f) of Regulation (EU) 2021/1767: ‘“environmental law” means Union legislation which, 

irrespective of its legal basis, contributes to the pursuit of the objectives of Union policy on the environment as set out 

in the TFEU: preserving, protecting and improving the quality of the environment, protecting human health, the 

prudent and rational utilisation of natural resources, and promoting measures at international level to deal with regional 

or worldwide environmental problems.’ 

9 Regulation (EU) 2021/1767 of the European Parliament and of the Council of 6 October 2021 amending Regulation 

(EC) No 1367/2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public 

Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and 

bodies (OJ L 356, 8.10.2021, p. 1). 

10 Before this amendment, certain NGOs were only able to challenge individual acts contributing to the pursuit of 

environmental policy objectives and directly addressed to a person or where the person affected could be distinguished 

individually. 
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Since the revision of the Aarhus Regulation in 2021, the Commission has received 58 IRRs (by 

April 2025) concerning different administrative acts and omissions11. After examining the 

requests, the Commission had concluded that 20 requests were inadmissible for different reasons, 

e.g. the administrative acts were out of the scope of the Aarhus Regulation, the documents or 

omissions challenged did not constitute an administrative act which may be subject to a request 

for review under the Aarhus Regulation, or because of missed deadlines to make a request for 

internal review. Regarding 30 requests, which were admissible and assessed on substance, the 

Commission decided that the administrative acts (or omissions) whose review were sought were 

not in breach of environmental law. The assessment of eight requests was still ongoing at the time 

of drafting this staff working document. 

Since the 2021 revision of the Aarhus Regulation, the IRRs received by the Commission have 

concerned different administrative acts or omissions under the remit of several services. As shown 

in Graph 1, of the 52 IRRs, the largest number concerned administrative acts or alleged omissions 

in the area of pesticides and their placing on the market, followed by energy policy and sustainable 

finance. 

Graph 1. IRRs received by the Commission from October 2021 to April 2025 

 

 

11 For comparison, before the revision of Aarhus Regulation, the Commission received 48 requests over 14 years, 

equal to an average of 3-4 requests annually. After broadening the scope of the internal review procedure laid down 

in the Aarhus Regulation to include non-legislative acts of a general scope, the average number of requests received 

annually increased to 12 on average. 
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Requesting parties may choose to submit collective IRRs, e.g. a group of several NGOs may 

challenge an administrative act together. 

The Commission publishes all IRRs addressed to it and its responses to them on its website12. 

Judicial review procedure 

If the requesting party disagrees with a Commission conclusion that an administrative act does not 

contravene environmental law, that a request is inadmissible, or otherwise challenges the 

Commission’s reply, it may institute proceedings before the EU courts in line with the TFEU. So 

far 23 of the 50 Commission replies to the IRRs have been brought before the General Court and 

to date five judgments by the General Court have been made available. The court cases concern 

requests in relation to plant protection products13, the Taxonomy Regulation14, national energy and 

 

12 Requests for internal review - European Commission (europa.eu). 

13 The Commission replies to the IRRs in respect of administrative acts on plant protection products represent the 

highest number of EU court cases nine in total). In all its replies, the Commission concluded that the administrative 

acts, which were reviewed, did not contravene EU environmental law, and the requests were rejected as unfounded. 

In the actions brought before the General Court, the requesting parties claim that the Court should annul the 

Commission decisions rejecting requests for internal review. While proceedings for seven of these cases are still 

ongoing, one Judgment of General Court in Case T-536/22 is already available with the Court, which mainly rejects 

the arguments of the applicant as unfounded or inadmissible and dismissing the action brought by the applicant. 

14 In this area, the IRRs concerned Commission Delegated Regulation (EU) 2021/2139 and Commission Delegated 

Regulation (EU) 2022/1214 amending the Taxonomy Regulation. Six Commission‘s replies were brought before the 

Court. The Court proceedings in all five cases are still ongoing. 

https://environment.ec.europa.eu/law-and-governance/aarhus/requests-internal-review_en
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climate plans (‘NECPs’) and AgregateEU15, the maritime and fisheries sectors16 and annual 

emission allocations17. 

During the entire administrative and judicial review procedure, the initial administrative act of the 

EU institution remains in force since neither the IRR nor proceedings before the EU courts have a 

suspensive effect. However, the Commission does need to follow up if the CJEU annuls a 

Commission reply to the IRR if it finds a breach of EU environmental law at administrative 

level. If the Court concludes that an IRR is admissible (in cases where the Commission rejected 

the request as inadmissible), the Commission is required to examine the request (if it has not 

already done so) and must also interpret admissibility criteria in line with the Court’s ruling in 

future cases. 

The choice of measures to be adopted following an internal review are entirely at the 

Commission’s discretion, provided that it draws the appropriate consequences. The measures taken 

by the Commission could be, but are not limited to, amending the underlying administrative act, 

suspending its effects, or withdrawing it completely. 

1.4. Overview of the EU State aid control system 

State aid control in the EU is based on provisions in the TFEU, secondary legislation and case law. 

State aid control is intended to protect the internal market against distortions of competition arising 

 

15 The Commission received 10 separate submissions, requesting it to conduct an internal review on account of an 

alleged administrative omission relating to Decision VII/8f of the Meeting of the Parties to the Aarhus Convention, 

adopted on 21 October 2021. The Decision called on the EU to improve the possibilities for public participation in 

connection with the adoption of NECPs. The NGOs claimed that the EU’s failure to comply with Decision VII/8f 

regarding the adoption of the NECPs constituted an administrative omission under the Aarhus Regulation. In its reply 

to requesting parties, the Commission concluded that all 10 requests were inadmissible due to the failure to provide 

the Commission with elements showing the existence of serious doubts on the legality of the contested omission. In a 

follow-up to the Commission’s replies, four of the requesting parties brought the matter before the General Court, 

where the Court in all four cases concluded that the claim of omission must be rejected as inadmissible and dismissed 

the action. The Court case concerning AggregateEU first mid-term tender was also closed by the Court.  

16 The IRR concerned the letter of the European Commission of 5 April 2023 by which the Directorate-General for 

Maritime Affairs and Fisheries informed the Indian Ocean Tuna Commission (‘the IOTC’) that the EU was submitting 

an objection to Resolution 23/02 on the management of drifting fish aggregating devices in the IOTC area of 

competence, pursuant to Article IX(5) of the Agreement for the establishment of the IOTC. The Commission in its 

reply to this IRR concluded that the request is inadmissible because the letter of objection does not constitute an 

administrative act which may be subject to a request for review under the Aarhus Regulation. The applicant brought 

the matter before the General Court claiming that the Court should annul the decision of the Commission. The Court 

proceedings are still ongoing (Case T-1049/23). The other Court case concerns Commission reply to internal review 

request concerning Commission Implementing Regulation (EU) 2024/1382 of 23 May 2024 extending a derogation 

from Council Regulation (EC) No 1967/2006 as regards the prohibition to fish above protected habitats, the minimum 

distance from the coast and the minimum sea depth for the gangui trawlers fishing in certain territorial waters of 

France (Provence-Alpes-Côte d’Azur). 

17 The IRR concerned the Commission Implementing Decision (EU) 2023/1319 of 28 June 2023 amending 

Implementing Decision (EU) 2020/2126 to revise Member States’ annual emission allocations for the period from 

2023 to 2030. In its reply the Commission concluded that the administrative act in question does not contravene EU 

environmental law. The Court proceedings are still ongoing in this case. 
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from Member States’ decisions to grant selective advantages to certain companies, thereby 

preventing a subsidy race between Member States. 

The procedure for reviewing State aid is, ‘in view of its general scheme, a procedure initiated in 

respect of the Member State responsible, in the light of its obligations under EU law, for granting 

the aid’18. The State aid procedure creates a bilateral relationship between the Commission and the 

Member State, which is apparent from Article 108(3) TFEU19. Consequently, third parties have a 

limited role in the context of the procedure laid down in Article 108(2) TFEU20. 

The EU and its Member States have different roles in State aid procedures. It is always Member 

States that decide which economic activities should receive State aid as a matter of national policy 

(within the limitations of the applicable legal framework, including EU environmental law). It is 

therefore at national level that policy considerations, including environmental ones, become 

relevant when the decision to grant the aid is taken and when notifying the aid measure to the 

Commission. 

For State aid matters, the Commission has exclusive competence over assessing whether Member 

States’ measures are compatible with the internal market, subject to review by the EU courts. The 

Commission has laid down in State aid communications how it carries out that assessment. The 

Council State Aid Procedural Regulation21 (the ‘Procedural Regulation’) lays down both the 

procedural rules to be followed and the type of decisions the Commission adopts when assessing 

State aid measures. Those decisions include: (i) decisions finding that a measure does not 

constitute State aid; (ii) decisions not to raise objections; (iii) decisions to initiate the formal 

investigation procedure pursuant to Article 108(2) TFEU; and (iv) decisions closing the formal 

investigation procedure finding that either the measure does not constitute aid, that it can be 

authorised (‘final positive decision’ or ‘conditional decision’ if conditions are attached to the 

positive decision) or that it cannot be authorised (‘final negative decision’). 

From 2015 to 2019 – thereby discounting the years of the COVID-19 pandemic and the Ukraine 

crisis characterised by a significant level of decisions adopted to respond specifically to those 

crises (mostly, after the preliminary assessment phase, without opening the procedure)22 – the 

 

18 Among others, Judgment of 11 November 2021, Autostrada Wielkopolska v Commission and Poland, C-933/19 P, 

ECLI:EU:C:2021:905, paragraph 60 and the case law cited. 

19 Judgment of 1 June 2006, P & O European Ferries and Diputación Foral de Vizcaya v Commission, C-442/03 P 

and C-471/03 P, ECLI:EU:C:2006:356, paragraph 103 and the case law cited. 

20 Among others, Judgment of 11 November 2021, Autostrada Wielkopolska v Commission and Poland, C-933/19 P, 

ECLI:EU:C:2021:905, paragraph 65 and the case law cited. 

21 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 108 

of the Treaty on the Functioning of the European Union (OJ L 248, 24.9.2015, p. 9). 

22 From 2020 to 2023, the number of decisions adopted almost doubled compared to before the crisis. In 2020, out of 

the 1 020 decisions adopted, 952 were decisions ‘not to raise objections’, following the preliminary examination 

phase. In 2021, out of the 1 068 decisions adopted, 967 were decisions ‘not to raise objections’, following the 
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Commission opened a formal State aid investigation, on the basis of Article 108(2) TFEU, in 

around 25 cases per year on average. Over the same period, the Commission adopted, on average, 

the same number of final decisions closing the formal investigation procedure. 

In 2023, after the COVID-19 pandemic, the Commission adopted five decisions opening a formal 

investigation procedure and 12 final decisions closing the formal investigation procedure. In 2024, 

there was an increase in activity, with the Commission opening a formal investigation procedure 

in eleven cases and adopting 18 final decisions23. 

1.5. Role of third parties in State aid control 

Third parties can also play an important role in State aid procedures, especially if they can show 

that their interests might be affected by the granting of aid. 

At the administrative stage, any interested party24 may submit a complaint about State aid granted 

by Member States without prior notification or about State aid used by the beneficiary in breach 

of the conditions set out in the relevant State aid decision25. Interested parties may also submit 

comments on a Commission decision to open the formal investigation procedure26. Irrespective of 

their status as interested parties, third parties may in any event act as a valuable source of 

information throughout the procedure, including signalling possible breaches of EU environmental 

law. 

Third parties can – provided they qualify as an interested party – also bring a challenge directly 

before the General Court against a State aid decision adopted without opening the formal 

investigation procedure, in order to safeguard their procedural rights27. Third parties can also 

challenge final State aid decisions adopted following a formal investigation procedure. However, 

in this situation and particularly with regard to the possibility to challenge a final positive decision 

(i.e. the type of decision for which the ACCC found the EU to be in breach of the Aarhus 

Convention), the conditions for admissibility differ from those for an ‘interested party’28 and the 

 
preliminary examination phase. See Report on competition policy 2023, Figure 4 of the Commission staff working 

paper, p. 22. 

23 Report on competition policy 2024, Figure 5 of the Commission staff working paper, p. 23. 

24 According to Article 1(h) of the Procedural Regulation, ‘interested party’ means any Member State and any person, 

undertaking or association of undertakings whose interests might be affected by the granting of aid, in particular the 

beneficiary of the aid, competing undertakings and trade associations. 

25 Article 12(1) of the Procedural Regulation, Article 24(2) of the Procedural Regulation. 

26 Article 6(1) of the Procedural Regulation, Article 24(1) of the Procedural Regulation. 

27 Judgment of 24 May 2011, Kronoply, C-83/09 P, ECLI:EU:C:2011:341, paragraph 59. 

28 In addition, the participation of the applicant as an interested party in the formal procedure leading to the adoption 

of the challenged decision has no bearing, on its own, on the admissibility of the action: case T-236/10, paragraph 44. 

See also case T-764/15, Deutsche Lufthansa, paragraph 100. 
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Plaumann test of ‘direct and individual concern’ applies in full29. In that context, the possibility 

for an association to argue it has standing based on an interest of its own is construed narrowly30. 

In case of an annulment of a State aid decision by the EU courts, the Commission reassesses the 

facts and points of law put forward by the applicants with a view to either opening the formal 

investigation procedure (if the challenge was related to safeguarding procedural rights) or adopting 

a new final decision (if the challenge was against a final decision closing a formal investigation 

procedure). 

Third parties, including environmental NGOs, can challenge the legality of EU State aid decisions 

before national courts if they have standing under national law31. In particular, and in accordance 

with national procedural rules, they can make the argument that the Commission State aid decision, 

which is a necessary precondition for the national act granting the aid, is illegal32. As a result, the 

national courts may, following a preliminary reference to the Court of Justice, ask the Court to 

declare the Commission State aid decision invalid33. 

1.6. State aid and access to justice at national level 

National authorities and courts play a particularly important role in ensuring access to justice in 

State aid decisions. Member States decide when and to whom to grant State aid. Access to justice 

in Member States therefore remains an important part of the Aarhus Convention architecture.  

All 27 EU Member States as well as the EU are Parties to the Aarhus Convention. Article 9(3) of 

the Aarhus Convention is therefore not only binding on the EU institutions but also on the EU 

Member States as signatories of the Aarhus Convention. Access to justice regarding environmental 

matters therefore needs to be ensured at both national and EU level.  

Article 9(3) of the Aarhus Convention covers any decision that could breach environmental law. 

Under this provision, EU Member States should also ensure that national State aid granting acts 

or implementing measures can be challenged through national administrative or judicial 

procedures before or after the Commission authorisation is granted. 

 

29 Case 25/62, Plaumann v Commission: ‘Persons other than those to whom a decision is addressed may only claim 

to be individually concerned if that decision affects them by reason of certain attributes which are peculiar to them or 

by reason of circumstances in which they are differentiated from all other persons and by virtue of these factors 

distinguishes them individually just as in the case of the person addressed.’ 

30 According to settled case law, actions brought by associations are admissible in three situations: where they 

represent the interests of their members who themselves have standing to bring proceedings; where they are 

distinguished individually because of the impact on their own interests as associations, in particular because their 

position as a negotiator has been affected by the measure sought to be annulled; and where a legal provision expressly 

confers on them a number of rights of a procedural nature. See: Judgment of 18 March 2010, Forum 187 v 

Commission, T-189/08, ECLI:EU:T:2010:99, paragraph 58. 

31 Case C-212/19, Compagnie des pêches de Saint-Malo. 

32 Order in Case C-640/16 P, Greenpeace Energy v Commission, paragraphs 60-61. 

33 Idem. See also paragraph 27 of the Commission Enforcement Notice Communication from the Commission Notice 

on the enforcement of State aid rules by national courts (OJ C 305, 30.7.2021, p. 1). 
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A comparative analysis of access to justice regarding State aid decisions in EU Member 

States is available in the study on ‘Collecting and updating information on public participation 

and access to justice in environmental matters in the EU Member States in case Member States 

adopt decisions on State aid’34, commissioned by the Commission. The comparative analysis is 

based on the information collected in 27 Member States and analyses the specific rules in force 

that ensure public participation and access to justice in environmental matters in relation to 

national decisions to grant State aid for a certain project or to a certain company. 

The study’s comparative analysis indicates that while some Member States have the necessary 

mechanisms in place to afford members of the public access to justice, in other Member States the 

work is less advanced 35. In this context, it should be noted that access to justice to challenge State 

aid decisions at EU level complements the possibilities of access to justice at national level. 

2. PROBLEM DEFINITION 

2.1. Findings of the ACCC 

Since the adoption of the Aarhus Regulation in 2006, certain administrative acts and omissions of 

the Commission or other EU institutions acting as a review body have been exempt from the 

internal review mechanism. These include acts adopted (or omissions): (i) under Articles 101, 102, 

106, and 107 TFEU (competition rules); (ii) in infringement proceedings; (iii) in Ombudsman 

proceedings; and (iv) in European Anti-Fraud Office (OLAF) proceedings. 

In 2015 the ACCC received a complaint from two environmental non-governmental organisations 

about a Commission decision on State aid granted to support the development of a new nuclear 

power plant in a Member State (case ACCC/C/2015/128)36. 

On March 2021 the ACCC concluded in its findings that the EU was in breach of the Aarhus 

Convention in relation to State aid decisions adopted by the Commission under Article 108(2) 

TFEU. According to the ACCC, the possibilities in place for the public to challenge that category 

of Commission’s State aid decisions failed to comply with the EU’s obligations under the Aarhus 

Convention37. 

 

34 Report, link Circabc (europa.eu). 

35 The study concludes that ‘Different rules apply in the EU Member States and the majority of them lack clear legal 

provisions stating the applicable legal framework and types of acts for the adoption of State aid decisions and the rules 

to challenge State aid decisions on grounds of breach of environmental law. Further barriers to the right to access 

justice have been identified in the majority of the EU Member States either regarding legal standing rules related to 

individuals, legal standing rules related to NGOs, access to information on the adoption of State aid decisions and 

means to challenge State aid decisions on environmental grounds and participation rights on State aid decision-making 

processes.’ Report Comparative analysis – Access to justice regarding State aid decisions, p. 53. 

36 ACCC/C/2015/128 European Union, https://unece.org/env/pp/cc/accc.c.2015.128_european-union. 

37 The EU put forward its interpretation that when reviewing State aid decisions, the Commission’s role is akin to that 

of a judicial body. However, this interpretation was rejected by the ACCC in case ACCC/C/2015/128 as regards State 

aid control. For the findings and related case information, link here. 

https://circabc.europa.eu/ui/group/cafdbfbb-a3b9-42d8-b3c9-05e8f2c6a6fe/library/5ac5f5ef-be0a-4ac5-962a-e65fe430a7bc/details
https://unece.org/env/pp/cc/accc.c.2015.128_european-union
https://unece.org/env/pp/cc/accc.c.2015.128_european-union
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The ACCC’s findings are set out in the paragraphs below. 

(130)(a) By failing to provide access to administrative or judicial procedures for members of 

the public to challenge decisions on State aid measures taken by the European Commission 

under Article 108(2) TFEU which contravene EU law relating to the environment, the EU 

fails to comply with Article 9(3) of the Convention. 

(130)(b) By failing to provide any procedure under Article 9(3) of the Convention through 

which members of the public are able to challenge decisions on State aid measures by the 

European Commission under Article 108(2) TFEU which contravene EU law relating to the 

environment, the EU also fails to provide an adequate and effective remedy regarding such 

decisions as required by Article 9(4) of the Convention. 

Following long-standing and consistent practice, at each of its ordinary sessions the Meeting of 

the Parties of the Aarhus Convention usually endorses all the findings issued by the ACCC during 

the intersessional period on non-compliance by individual parties. However, at its ordinary session 

in October 2021 the Meeting of the Parties exceptionally decided, by consensus, to postpone taking 

a decision on the ACCC findings and recommendations in ACCC/C/2015/128 to the next ordinary 

session of the Meeting of the Parties, that was to be held on 17-21 November 2025. In the context 

of the Meeting of the Parties in 2021, the EU reaffirmed its commitment to implement its 

obligations under the Aarhus Convention. 

2.2. Commitment of the Commission and consultation process 

On 12 July 2021, in the context of the revision of the Aarhus Regulation, the Commission gave a 

statement38 in which it committed to follow up on the ACCC findings in case ACCC/C/2015/128 

by: (i) carrying out an analysis of the implications of the ACCC findings; and (ii) if appropriate, 

coming forward with measures to address that issue, taking into account EU rules on State aid. 

Following up on its statement, in 2022, the Commission put forward three possibilities to address 

the ACCC findings and create a new procedure, and consultations with stakeholders on the three 

possibilities were carried out39. In its Communication of 17 May 202340, the Commission noted 

that stakeholders’ views were split41 and that therefore a careful assessment should be done to find 

 

38 The Commission statement was announced at the third and final political trilogue on the Proposal for the revised 

Aarhus Regulation, Commissionstatement-stateaid_EN.pdf. 

39 The Commission launched a call for evidence and an online public consultation, which ran from 13 July 2022 to 

5 October 2022. On 9 September 2022, the Commission organised a virtual meeting open to all stakeholders (e.g. 

environmental NGOs, academics, law firms, public authorities) and an ad hoc joint meeting between Member State 

experts from the competition/State aid policy area and the Aarhus Expert Group on 12 September 2022. 

40 COM(2023) 307 final. 

41 The Communication indicates that, on one hand, most State aid authorities and businesses called for the maintenance 

of the status quo (or alternatively policy measure 2 as the most flexible approach that would make it possible to 

preserve the specific characteristics of State aid control). On the other hand, nearly all environmental NGOs and most 

public authorities responsible for environmental protection supported policy measure 1 (removing the exemption for 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006R1367&from=EN
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0397_EN.html
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/ENVI/DV/2021/08-31/Commissionstatement-stateaid_EN.pdf
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an optimal solution to address the ACCC findings while taking into account the special 

characteristics of State aid law. 

In its Communication, the Commission also acknowledged the need to adjust the existing legal 

framework42. It concluded that any adjustment should be designed so as to preserve the efficiency 

of State aid control and complement in the most efficient manner the possibilities for review at 

national level, while simultaneously taking into account the EU’s obligations under the Aarhus 

Convention. As a next step, the Commission committed to analyse the impacts, including costs 

and benefits, of the measures identified (see Section 5). 

The Commission followed up on its Communication with a call for evidence43 and a targeted 

consultation44.  

The call for evidence was published on 30 May 2024 to inform the public and stakeholders about 

the ACCC’s findings and the Commission’s aim to address such findings within the EU legal 

landscape, in line with the special characteristics of State aid. This also provided all stakeholders 

with the opportunity to give feedback and participate effectively in the consultation process.  

On 1 July 2024, the Commission launched a targeted consultation with the business community 

and public authorities dealing with State aid and environmental matters. They were asked for 

feedback on the impact of the proposed new procedure for access to justice in relation to specific 

decisions on State aid measures that allegedly contravene EU environmental law.  

The contributions received during the call for evidence and the answers received to the targeted 

consultation are summarised in Chapter I of the Annex45. 

2.3. Problems related to access to justice with regard to some State aid decisions 

The ACCC findings indicate that members of the public have no possibility of challenging EU 

State aid decisions adopted after a formal investigation procedure in accordance with 

Article 108(2) TFEU and have therefore no access to justice in certain State aid matters at EU 

level. As mentioned above, State aid decisions are excluded from the Aarhus Regulation’s scope 

of application. In its findings, the ACCC referred to State aid decisions adopted by the Commission 

under Article 108(2) TFEU, i.e. final decisions adopted after a formal investigation procedure, 

during which interested parties are invited to provide their views. 

 

 
State aid under the Aarhus Regulation). Some stakeholders underlined the benefits of policy measure 3 as another 

legislative possibility. 

42 The Communication concluded the status quo would raise issues of compliance with the ACCC findings, taking 

into account the EU’s obligations under the Aarhus Convention. 

43 EU environmental and State aid law – access to justice in relation to State aid decisions (regulation) (europa.eu) 

44 Targeted consultation - European Commission (europa.eu) 

45 The contributions received to the call for evidence can be found here. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14276-EU-environmental-and-State-aid-law-access-to-justice-in-relation-to-State-aid-decisions-regulation-_en
https://competition-policy.ec.europa.eu/state-aid/publications/targeted-consultation_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14276-EU-environmental-and-State-aid-law-access-to-justice-in-relation-to-State-aid-decisions-regulation-/feedback_en?p_id=32894325
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The findings do not concern: 

• decisions to open the formal investigation procedure (Article 4(4) of the State Aid Procedural 

Regulation) as they are provisional in nature; 

• decisions not to raise objections (Article 4(3) of the State Aid Procedural Regulation) as they 

are adopted after a preliminary examination without opening an investigation procedure and 

therefore do not fall within the scope of the ACCC findings; 

• decisions finding that the measure does not constitute aid adopted after a preliminary 

examination (Article 4(2) of the State Aid Procedural Regulation) or after a formal 

investigation procedure (Article 9(2) of the State Aid Procedural Regulation) as the ACCC 

findings concern only aid measures; 

• final negative decisions (Article 9(5) of the State Aid Procedural Regulation) as in this case, 

the issue of the Commission decision’s compliance with environmental law should not arise 

because any potential non-compliance with EU environmental law would in any event not 

change the nature of the conclusions (aid not authorised). 

Therefore, the categories of decisions that address the ACCC findings would be: (i) final 

Article 108(2) TFEU positive decisions; (ii) final Article 108(2) TFEU positive (or partially 

positive) decisions; and (iii) final Article 108(2) TFEU positive conditional decisions. Those final 

decisions close the formal investigation procedure by finding that a measure can be authorised. 

Services further analysed the ACCC findings, taking into account the EU’s obligations under the 

Aarhus Convention, and the need to preserve the special characteristics of State aid control. 

The case brought before the ACCC concerned State aid granted to facilitate the development of a 

particular project or activity (Article 107(3)(c) TFEU)46. However, the ACCC recommendations 

were not circumscribed to this compatibility basis. Thus, all grounds for compatibility under the 

TFEU for authorising State aid are relevant to addressing ACCC findings, except for the final 

decisions described below. 

• Final decisions that are adopted under Article 107(2) TFEU (‘aid having a social character, 

granted to individual consumers’ and ‘aid to make good the damage caused by natural disasters 

or exceptional occurrences’) because of the Commission’s lack of discretion in approving this 

category of aid under the above-mentioned legal basis. 

• Final decisions adopted under Article 107(3)(b) TFEU as far as it concerns aid ‘to remedy a 

serious disturbance in the economy of a Member State’, because of the urgency for the 

 

46 The ACCC findings concerned aid for the development of a nuclear power station, in which the Commission 

initiated the formal investigation procedure under Article 108(2) TFEU and adopted a final positive decision on the 

basis of the compatibility grounds set out under Article 107(3)(c) TFEU (SA.34947 (2013/C) (ex 2013/N)). 

Article 107(3)(c) TFEU concerns ‘aid to facilitate the development of certain economic activities or of certain 

economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common 

interest’. 
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Commission to adopt the State aid decision so that Member State may proceed with adopting 

implementing measures, given the systemic risk to the economy of Member States. For 

completeness, Article 107(3)(b) TFEU is also the legal basis for aid to important projects of 

common European interest (‘IPCEIs’). However, decisions approving aid to such projects are 

not adopted under time pressure to respond to systemic risks in Member States and may have 

an impact on the environment. Therefore, decisions adopted under Article 107(3)(b) TFEU 

concerning IPCEIs may fall within the scope of the future specific internal review procedure 

to address ACCC findings. 

Lastly, as it is clear from case law47, the Commission cannot authorise aid that is in breach of the 

rules laid down in the Treaty. However, the Commission is only entitled to examine aspects of aid 

that are indissolubly linked to the object of the aid and which contravene specific provisions of the 

Treaty other than Articles 107 and 108 TFEU in the light of the procedure under Article 108 TFEU 

as part of an overall examination of the compatibility or the incompatibility of the aid. 

Within the context of a future internal review specific to State aid decisions, this implies that the 

Commission will assess whether the alleged breach of a rule of EU environmental law results from 

an aspect of the aided activity and/or of the aid measure that is ‘intrinsically’ or ‘indissolubly 

linked’ to the object of the aid48. 

3. WHY SHOULD THE EU ACT? 

3.1. Legal basis 

Under Article 3(1)(b) TFEU, the EU has exclusive competence as regards the establishment of the 

competition rules necessary for the functioning of the internal market. Article 108 TFEU entrusts 

the Commission with the review of any State aid measure, while any procedural aspects are 

governed by Article 109 TFEU. 

3.2. Subsidiarity: necessity and added value of EU action 

Article 5(3) of the Treaty on European Union (TEU) provides that the principle of subsidiarity 

applies in areas that do not fall within the exclusive competence of the EU. The issue of subsidiarity 

therefore does not arise. The need for action at EU level results from the obligation of the EU, as 

a party to the Aarhus Convention, to ensure compliance with the provisions of the Convention and 

to follow the ACCC’s recommendations. 

 

47 Judgment of 15 June 1993, Matra v Commission C-225/91, ECLI:EU:C:1993:239, paragraph 41, Judgment of 22 

March 1977, Iannelli & Volpi, 74/76, ECLI:EU:C:1977:51, paragraph 14; Judgment of 31 January 2023, Commission 

v Braesch and Others, C-284/21 P, ECLI:EU:C:2023:58, paragraphs 96 to 99, Judgment of 30 November 2022, 

Austria v Commission, T-101/18, ECLI:EU:T:2022:728, paragraph 29. 

48 The CJEU has noted that only where the terms of an aid measure are so indissolubly linked to the object of the aid 

that it is impossible to evaluate them separately, their effect on the compatibility or incompatibility of the aid viewed 

as a whole must of necessity be determined in the light of the procedure prescribed in Article 108 TFEU (Ex multis, 

Judgment of 22 March 1977, Iannelli & Volpi, 74/76, ECLI:EU:C:1977:51, paragraph 14). 
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4. OBJECTIVES: WHAT IS TO BE ACHIEVED? 

The general objective of the initiative is two-fold: (i) to comply with EU international 

commitments as a party to the Aarhus Convention and address the findings of the ACCC in case 

ACCC/C/2015/128; (ii) to preserve the special characteristics of State aid control and its 

effectiveness, including the speed of its procedures. 

5. POTENTIAL WAYS FORWARD 

5.1. Measures put forward by the Commission 

During the stakeholder consultations carried out in 2022 and in its Communication of 17 May 

2023, the Commission identified three possibilities to follow up on the ACCC findings and create 

a new procedure. These possibilities took into account the obligations of the EU and its Member 

States under the Aarhus Convention and EU rules on State aid. All three measures included the 

possibility for certain members of the public to challenge Commission decisions, while measures 

2 and 3 were framed taking into account the specific characteristics of State aid control. 

• Measure 1: Amending the Aarhus Regulation to include State aid decisions within its scope. 

Under this measure, the State aid exemption would be removed from the Aarhus Regulation. 

• Measure 2: Amending the State aid Implementing Regulation49 and Best Practices Code50 

for the conduct of State aid control procedures to introduce an internal review mechanism 

similar to the one applicable under the Aarhus Regulation. However, this internal review 

mechanism would be adapted to the specific characteristics of State aid law and the need to 

preserve its effectiveness (for instance, in terms of scope of the decisions subject to an internal 

review request or the members of the public that can launch a request). Member States would 

be required to provide the Commission with a confirmation that the aid measure and the aided 

activity comply with EU environmental law, according to the case law. 

• Measure 3: Amending the State Aid Procedural Regulation to introduce an internal review 

mechanism similar to the one under the Aarhus Regulation. This option would have similar 

parameters to measure 2 in so far as it would be adapted to the State aid specific characteristics. 

5.2. Consequences of a new internal review mechanism in the field of State aid control 

The Commission conducted a call for evidence and a targeted consultation to collect the feedback 

from stakeholders on the possible consequences of a new internal review mechanism for State aid 

control. The call for evidence was opened to all interested stakeholders wishing to express their 

 

49 Commission Regulation (EC) No 794/2004 of 21 April 2004 implementing Council Regulation (EU) 2015/1589 

laying down detailed rules for the application of Article 108 of the Treaty on the Functioning of the European Union, 

OJ L 140, 30.4.2004, p. 1, ELI: http://data.europa.eu/eli/reg/2004/794/2016-12-22. 

50 The Best Practices Code is a Commission Communication providing guidance to Member States, aid beneficiaries 

and other stakeholders on how State aid procedures work in practice. It aims to make State aid procedures as 

transparent, simple, clear, predictable and timely as possible, while also improving procedures where appropriate. The 

Best Practices Code is available at: Code of Best Practices for the conduct of State aid control procedures (europa.eu). 

http://data.europa.eu/eli/reg/2004/794/2016-12-22
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views on the Commission’s initiative for a new review procedure to comply with the ACCC 

findings. The targeted consultation aimed to collect specific information on the impact of such a 

new review procedure on: (i) implementation of EU policies linked to the EU competitiveness and 

the green transition; (ii) investment decisions; and (iii) cost implications, including administrative 

burden. It consisted of a questionnaire targeted exclusively at the business community and public 

authorities in charge of State aid and environmental matters. 

Both the call for evidence and the targeted consultation generated limited – albeit informative – 

feedback from stakeholders51. More than a half of the respondents52 to the call for evidence are 

supportive of the Commission’s initiative to introduce a review mechanism. However, the views 

of the public authorities that replied to the targeted consultation were split on whether such a 

procedure would improve access to justice (38%53 say it would, while 41%54 believe it would not). 

During the call for evidence, many business associations and businesses highlighted legal 

uncertainty55 as a likely impact of a review procedure. Some business associations, together with 

NGOs,56 underscored the administrative burden that such procedure would entail. 

Some of the public authorities that replied to the targeted consultation57 also consider that a new 

procedure would add legal uncertainty and create an administrative burden. For 41%58 of the public 

authorities, it would de facto suspend the implementation of an aid measure. 

For public authorities, the administrative burden would be linked to the commitment to verify and 

confirm compliance with environmental law provisions. Additionally, the majority of the public 

authorities59 flagged an increased administrative burden and/or cost for the State aid granting 

authority. Some examples reported are additional costs for hiring and training staff60, increased 

 

51 There were 27 replies to the call for evidence and 51 to the targeted consultation. For more details, see the synopsis 

report in Chapter I of the Annex. 

52 59% or 16 out of the 27 contributions received to the call for evidence. It concerns 3 out of 4 public authorities, 2 

out of 3 businesses, 4 out of 12 business associations and all 7 NGOs that replied to the call for evidence. 

53 38% or 11/29 of the public authorities that replied to the targeted consultation.  

54 41% or 12/29 of the public authorities that replied to the targeted consultation. For more details, see section 3.2.2 

of the synopsis report in Chapter I of the Annex. 

55 37% or 10/27 of the respondents to the call for evidence mentioned legal uncertainty. It concerns one public authority 

(1/4), almost all companies (2/3), and almost two-third of the business associations (7/12). 

56 33% or 9/27 of the respondents to the call for evidence mentioned administrative burden. It concerns one public 

authority (1/4), some business associations (4/12) and some NGOs (4/7). 

57 Not all respondents replied to all questions.   

58 41% or 12/29 of the public authorities that replied to the targeted consultation. 

59 79% or 23/29 of the public authorities that replied to the targeted consultation. 

60 Example given by 9 respondents (or 31%) out of the 29 public authorities that replied to the targeted consultation. 
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transaction costs61 and increased length and complexity of administrative procedures62. On the 

other hand, many public authorities63 are confident that there are ways to reduce the cost if the new 

procedure sets reasonable time limits or excludes some types of State aid or State aid decisions. 

Half64 of the businesses and business associations that replied to the targeted consultation consider 

that a new review procedure would likely increase the costs of financing the project. The increased 

costs would include, in particular, financial costs, compliance costs and administrative costs65. 

Over one third of the respondents66 in this category said that costs identified in connection to the 

new procedure would have an important effect on their organisation’s decision to go ahead with 

the investment. 

As a result, according to 41%67 of the respondents (in particular businesses and business 

associations, but also some public authorities), the new review procedure could cause delays or a 

reduction of investments, subsequently having a negative impact on EU competitiveness and the 

green transition.  

This negative impact on investments was also emphasized during the targeted consultation by 

approx. 77%68 of the businesses and business associations, when replying on the possible impact 

of the new procedure on the green transition. On the other hand, over a third of public authorities 

considered that the new review procedure could promote the green transition. However, public 

authorities also acknowledged that the procedure could equally pose challenges in terms of 

administrative burden and increase complexity of administrative procedures. 

As regards the possible impact of the new procedure on EU competitiveness, a majority of 

undertakings and business associations (approx. 72%69) and 41%70 of the public authorities 

considered that it would impact EU competitiveness, by e.g., increasing the cost of doing business, 

 

61 Example given by 5 respondents (or 17%) out of the 29 public authorities that replied to the targeted consultation.  

62 Example given by 16 respondents (or 55%) out of the 29 public authorities that replied to the targeted consultation. 

63 41% or 12/29 of the public authorities that replied to the targeted consultation. 

64 Half corresponds to 11 out of the 22 that replied to the targeted consultation. 

65 Few respondents explained that a new review procedure could delay the implementation of a project and therefore 

increase investments and administrative costs. This procedure could be perceived by private investors as an additional 

regulatory and financial risk factor. Additional costs could make the investments less profitable and reduce the 

incentive to invest.  

66 36% or 8 of the 22 businesses and business associations that replied to the targeted consultation. 

67 It represents 11 respondents out of 27 to the call for evidence. It concerns half of the public authorities (2/4), almost 

all companies (2/3) and almost two-third of the business associations (7/12). 

68 77% or 17/22 of the businesses and business associations that replied to the targeted consultation. 

69 72% or 16/22 of the businesses and business associations that replied to the targeted consultation. 

70 41% or 12/29 of the public authorities that replied to the targeted consultation. 
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creating regulatory uncertainty, slowing down procedures, hampering investments, and putting EU 

firms at a disadvantage. 

In conclusion, almost all respondents from the businesses and business associations category and 

many public authorities called for maintaining the efficiency of State aid control and adopting a 

new review procedure that would be proportionate. 

Almost all NGOs who replied to the call for evidence considered that a new review procedure 

would increase the transparency of State aid control in relation to compliance with EU 

environmental law. They suggested replicating the existing review procedure under the Aarhus 

Regulation to State aid to mitigate legal uncertainty, additional costs and administrative burden. 

The consultations revealed, however, that over half of the businesses, business associations and 

many public authorities71 considered that a new review procedure would duplicate procedures 

already in place to ensure compliance with EU environmental law. Few public authorities 

nevertheless consider that the new procedure would not duplicate existing ones (approx. 14%72), 

or just to a minor extent (approx. 7%73) given that a review process at EU level is not available at 

present for NGOs and the public.  

5.3. Assessment of the measures  

Measure 1 (amending the Aarhus Regulation) has the widest scope of implementation. First, the 

right to request an internal review under the Aarhus Regulation covers not only acts such as 

Commission decisions under Article 108(2) TFEU, but potentially also other administrative acts 

with legal and external effects and omissions of the EU institution to act. Amending the Aarhus 

Regulation to remove the State aid exemption would therefore go beyond the scope of the problem 

identified by the ACCC in its findings (which was strictly related to a lack of access to justice in 

relation to final State aid decisions based on Article 108(2) TFEU). 

Moreover, in view of the feedback received in the consultations (in particular as regards the effects 

of a new internal review procedure on the green transition), the Commission considers that the 

approach it takes should be proportionate and tailor-made in terms of the scope and conditions for 

submitting a request. This would keep any negative impact on the internal market and the political 

priorities of the Commission to a minimum. Also, the Commission has to adapt the existing IRR 

procedure under the Aarhus Regulation to the specific characteristics of State aid. 

 

71 During the call for evidence, duplication of existing procedures was mentioned by 29% (8/27) of the respondents 

(mainly by the business associations (6/8)) as a likely impact of a new review procedure. In reply to the targeted 

consultation, approx. 59% or 13/22 of the businesses and business associations and 45% or 13/29 of the public 

authorities identified a possible overlap with existing procedures. Duplication with already existing procedures was 

also the main argument of the public authorities who gave a negative response to the question whether such a procedure 

would improve access to justice.  

72 Approximately 14% or 4 out of the 29 public authorities that replied to the targeted consultation. 

73 Approximately 7% or 2 out of the 29 public authorities that replied to the targeted consultation. 
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Another important consideration is that measure 1 also has the widest scope of implementation as 

regards the members of the public that can request an internal review request (including 

individuals, under certain conditions). Therefore, it is not adapted to the bilateral nature of the 

State aid procedure between the Commission and Member States as provided for in Article 108 

TFEU (where third parties, and in particular, individuals have a limited role).  

While measure 3 (amending the Procedural Regulation) would be in line with the specific 

characteristics of State aid (such as its tailor-made scope), similar with measure 1, it would involve 

a legislative process (either co-legislation of measure 1, or legislation by the Council, for measure 

3), with a time frame that would de facto prevent the Commission from complying with its 

international obligations within the applicable deadlines. 

Measures 1 and 3 would therefore raise issues of feasibility and effectiveness that would fall short 

of meeting the two-fold objective set out above, i.e. address the findings of the ACCC in case 

ACCC/C/2015/128 while preserving the special characteristics of State aid control and its 

effectiveness. 

As a consequence, the most effective way forward appears to be measure 2, i.e. setting up an 

internal review mechanism specific to the State aid system, laid down in the Implementing 

Regulation and the State Aid Best Practices Code. Measure 2 is the measure most aligned with the 

bilateral nature of State aid procedures, i.e. Member States notify an aid measure to the 

Commission and the Commission assesses its compatibility with Article 107 TFEU. In order to 

allow the Commission to conduct the compatibility assessment and assess whether the aid measure 

breaches relevant EU law, Member States will need to indicate, when notifying the aid measure, 

whether an aspect of the aided activity and/or of the aid measure that is ‘intrinsically’ or 

‘indissolubly linked’ to the object of the aid breaches EU environmental law (new requirement to 

be included in the general notification form). 

Given the above, measure 2 seems to be both adequate and proportionate, providing both access 

to justice and preserving the efficiency of State aid control. 

5.4. The way forward: an internal review mechanism specific to the State aid system 

From 7 February to 21 March 202574, the Commission launched a consultation of the stakeholders, 

seeking the views of Member States and/or public authorities, citizens, companies, business 

associations and organisations (including environmental NGOs), lawyers and academics on the 

draft amendments to the State aid Implementing Regulation and the State aid Best Practices Code. 

In these draft amendments, the Commission set out the rules implementing the new review 

mechanism. In the amended BPC, the Commission sets out the arrangements for the internal 

review procedure, such as who can request the review, which decisions can be subject to the 

review, and the applicable deadlines. A form for the submission of an internal review request is 

also annexed to the draft Regulation amending the State aid Implementing Regulation. 

 

74 The consultation webpage is available here. 

https://competition-policy.ec.europa.eu/public-consultations/2025-state-aid-environmental-matters_en
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Furthermore, the draft amendment of the Implementing Regulation foresees a confirmation of the 

Member States that the aid measure and the aided activity comply with EU environmental law, 

according to the case law. 

The assessment provided below takes into account the stakeholders’ feedback to the consultation 

(see summary in Chapter of II of the Annex).  

5.4.1 Amendment of the Best Practices Code 

The new review procedure will allow eligible environmental NGOs to lodge a review request in 

connection with certain types of final State aid decisions adopted following a formal investigation 

procedure, which in their view, are contrary to EU environmental law. 

Bearing in mind the settled case-law with regard to compliance of aid measures with provisions of 

the Treaty other than Articles 107 and 108 TFEU (see section 2.3 above), the eligible NGOs would 

have to show that neither the aided activity nor any of the aspects of the State aid measure approved 

by the Commission decision, that are indissolubly linked to the object of the aid, are in breach of 

a specific rule or specific rules of EU environmental law75. 

The Commission would: (i) assess the admissibility of the review request on the basis of the 

eligibility criteria set out in the Best Practices Code; and (ii) if admissibility is confirmed, assess 

the arguments that the State aid decision is contrary to EU environmental law, according to the 

case law. In all cases, it would issue a reply to the applicants, which could be challenged before 

the EU Courts. 

The act subject to the review (i.e. the Commission State aid decision) remains in force during the 

assessment of the IRR; neither the IRR nor an annulment action against the Commission’s reply 

to the IRR before the EU Courts have suspensive effects on the Commission State aid decision. 

Eligible applicants 

Any non-governmental organisation that fulfils a set of criteria (in particular related to their 

independence, non-profit nature and their activity in relation to the request, as well as their proven 

experience in the area of the environment) will be able to file a review request, by filling in a form.  

Material scope 

The eligible NGOs would be able to make a review request for Commission final State aid 

decisions closing the formal investigation procedure initiated under Article 108(2) TFEU, in 

accordance with Articles 9(3) and (4) of Council Regulation (EU) 2015/1589, having as legal 

basis: 

 

75 Judgment of 15 June 1993, Matra v Commission C-225/91, ECLI:EU:C:1993:239, paragraph 41, Judgment of 

22 March 1977, Iannelli & Volpi, 74/76, ECLI:EU:C:1977:51, paragraph 14, and of 31 January 2023, Commission v 

Braesch and Others, C-284/21 P, ECLI:EU:C:2023:58, paragraphs 96 to 99. 
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(i) Article 107(3)(a) TFEU (‘aid to promote the economic development of areas where the standard 

of living is abnormally low or where there is serious underemployment, and of the regions referred 

to in Article 349, in view of their structural, economic and social situation’); 

(ii) Article 107(3)(b) first part TFEU (‘aid to promote the execution of an important project of 

common European interest’); 

(iii) Article 107(3)(c) TFEU (‘aid to facilitate the development of certain economic activities or of 

certain economic areas, where such aid does not adversely affect trading conditions to an extent 

contrary to the common interest’); 

(iv) Article 107(3)(d) TFEU (‘aid to promote culture and heritage conservation where such aid 

does not affect trading conditions and competition in the Union to an extent that is contrary to the 

common interest’); 

(e) Article 107(3)(e) TFEU (‘such other categories of aid as may be specified by decision of the 

Council on a proposal from the Commission’); 

(f) Article 106(2) TFEU (‘undertakings entrusted with the operation of services of general 

economic interest or having the character of a revenue-producing monopoly’); 

(g) Article 93 TFEU (‘aid that meet the needs of coordination of transport or if they represent 

reimbursement for the discharge of certain obligations inherent in the concept of a public service’). 

Time frames 

The review request would have to be made by the applicant within a time frame not exceeding 

eight weeks after the Commission State aid decision has been published in the Official Journal. 

The Commission will reply as soon as possible, but no later than 16 weeks after the expiry of the 

eight-week deadline for the applicant set out above, or in justified cases, within 22 weeks of the 

expiry of the eight-week deadline set out above.  

Judicial review 

Eligible applicants who filed the review request would be able to institute proceedings before the 

EU Courts to challenge the Commission reply sent in the administrative phase, according to the 

provisions of the Treaty. Such proceedings would not have a suspensive effect on the Commission 

State aid decision. 

5.4.2 Amendment of the State Aid Implementing Regulation 

The amendment would stipulate that Member States should provide their confirmation (in the 

notification of the aid measure to the Commission) that neither the aided activity nor any aspects 

of the notified State aid measure that are indissolubly linked to the object of the aid are in breach 
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of EU environmental law, in line with the applicable case law76. The confirmation would be 

embedded in the annex to the Implementing Regulation (Annex I, Part I (General Information)). 

The Commission would then be able to revoke a State aid decision, according to the Procedural 

Regulation and the applicable case law. 

6. IMPACTS OF THE SELECTED WAY FORWARD 

In this section, the impact of a new internal review procedure will be assessed with respect to: (1) 

providing access to justice for certain State aid decisions; (2) the impact on environmental 

objectives; (3) the impact on State aid procedures and investments; and (4) the impact on 

Commission resources. 

6.1. Impact on access to justice as regards certain State aid decisions 

A new internal review procedure in the Best Practices Code and the Implementing Regulation will 

enable environmental NGOs that meet certain criteria, to seek the review of certain State aid 

decisions, on whether there is a breach of EU environmental law by the aided activity or any 

aspects of the State aid measure that are indissolubly linked to the object of the aid, according to 

the case law. It aims to improve the transparency and accountability of EU institutions by 

encouraging stakeholders’ engagement in decision-making processes and giving NGOs access to 

justice.  

In the existing framework (direct annulment action under Article 263 TFEU), NGOs are 

considered as non-privileged applicants. They may bring an action for annulment only if they 

prove that the contested act infringes upon their interests. More specifically, they may bring an 

action against an act addressed to them, or – if it is not addressed to them – if it is of direct and 

individual concern to them. This new procedure will therefore have a positive impact on NGOs as 

it will provide them a parallel access to justice. 

6.2. Impact on environmental objectives 

Environmental objectives are pursued through different ways in the State aid field. First, the State 

aid guidelines on climate, environmental protection, and energy77 as well as the General Block 

Exemption Regulation78 figure among the most important acts assisting Member States in 

achieving the Green Deal objectives and pursuing the environmental goals outlined in EU policies 

related to the environmental and energy sectors. 

 

76 Judgment of 15 June 1993, Matra v Commission C-225/91, ECLI:EU:C:1993:239, paragraph 41, Judgment of 

22 March 1977, Iannelli & Volpi, 74/76, ECLI:EU:C:1977:51, paragraph 14, and of 31 January 2023, Commission v 

Braesch and Others, C-284/21 P, ECLI:EU:C:2023:58, paragraphs 96 to 99. 

77 Communication from the Commission – Guidelines on State aid for climate, environmental protection and energy 

2022, C/2022/481. 

78 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with the 

internal market in application of Articles 107 and 108 of the Treaty, OJ L 187 26.6.2014, p. 1. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2022.080.01.0001.01.ENG&toc=OJ%3AC%3A2022%3A080%3ATOC#ntc8-C_2022080EN.01000101-E0008
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2022.080.01.0001.01.ENG&toc=OJ%3AC%3A2022%3A080%3ATOC#ntc8-C_2022080EN.01000101-E0008
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Second, before approving a State aid measure, the Commission ensures that it will not result in a 

violation of other provisions of the Treaty, in line with settled case-law79. State aid which, as such 

or due to modalities that are indissolubly linked to the aid’s objective, contravenes EU law, 

including EU environmental law, cannot be declared compatible with the internal market80.  

Any action at EU level will complement existing actions before national courts to challenge a 

breach of environmental law, which remains a possibility. While businesses, business associations, 

and many public authorities argue that a duplication of procedures may occur, posing challenges 

in terms of administrative burden and increased complexity, the introduction of a new review 

procedure may ultimately enhance overall compliance with EU environmental law. This risk 

would depend on the content of a review request, i.e. whether its assessment covers requirements 

from existing environmental regulatory frameworks. 

6.3. Impact on investments in the internal market 

Stakeholder feedback suggests that the new review procedure could introduce delays in the 

implementation of the projects, red tape, and legal uncertainty, negatively impacting investments, 

as further detailed below. 

On the businesses’ and business associations’ side, many respondents considered that a procedure 

of this kind would constitute a significant financial and risk factor81, potentially delaying 

investments, and would probably increase the cost of financing for their projects. For some of 

them, the perspective of a review request in itself would have a dissuasive effect, preventing them 

from carrying out their investment projects. Many of the stakeholders responded they would 

cancel, suspend or review their investment projects if an IRR were submitted to the Commission 

in relation to their projects. That concern has been echoed by many public authorities who have 

flagged that, given the uncertainty, the new procedure would de facto suspend the implementation 

of an aid measure, even if the review request would not have a suspensive effect.  

Many of the businesses and business associations fear increased costs82 as well as red tape and, to 

some extent, a duplication of procedures (in particular, as regards environmental permitting 

 

79 Judgments of 15 April 2008, Nuova Agricast, C-390/06, ECLI:EU:C:2008:224, paragraph 50, and of 22 September 

2020, Austria v Commission, C-594/18 P, ECLI:EU:C:2020:742, paragraph 44. 

80 Judgment of 22 September 2020, Austria v Commission, C-594/18 P, ECLI:EU:C:2020:742, paragraph 45 and of 

31 January 2023, European Commission v Braesch, Case C-284/21 P, ECLI:EU:C:2023:58, paragraphs 96 to 98. 

81 The introduction of a new procedure would be an important financial risk factor for 55% of the respondents (or 12 

out of the 22 businesses and business associations that replied to the targeted consultation) as well as an important 

legal risk factor (64% or 14/22). 

82 The different costs implied by the new procedure according to the respondents to the targeted consultation are 

mainly financial costs, compliance costs and administrative costs. See Graph 10 of the synopsis report in Chapter I of 

the Annex. 
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procedures and related challenges by the members of the public according to national law). 

Ultimately, such procedure may harm competitiveness and the green transition83.  

Competitiveness concerns, particularly for SMEs, were echoed by many public administrations. 

Most public administrations expressed the same concerns as businesses and business associations 

that a new review procedure might negatively affect investments. 

That being said, the Commission cannot prejudge the number of review requests it may receive. 

As indicated under section 1.4 above, on the basis of the Commission’s practice in previous years, 

the number of decisions falling in the scope of this new procedure may vary approximately from 

12 to 25 decisions per year. While a review request may not be introduced against all these final 

decisions, one decision may be concerned by several review requests from different applicants. 

Moreover, the Commission cannot declare compatible with the internal market an aid measure that 

as such or because of modalities indissolubly linked to the object of the aid, contravenes EU law, 

including EU environmental law. This means that the internal review to be carried out by the 

Commission will consist in verifying if its initial assessment has been done correctly, based on the 

information received in the context of the new internal review procedure.  

6.4. Impact on Commission resources 

The cases opened in accordance with Article 108(2) TFEU usually involve complex investigations, 

in terms of scope and resources, and may require the involvement of other Commission 

departments. The Commission has a duty to open a formal investigation whenever it has serious 

doubts about the compatibility of aid with the internal market84. 

Furthermore, from the experience gathered by the Commission departments handling IRRs under 

the Aarhus Regulation in areas such as healthcare, energy, emissions, transport, financial services 

and agriculture, the administrative burden on the Commission stemming from handling IRRs 

appears to be significant and involve multiple Commission departments. It is expected that internal 

review requests of final State aid decisions after the opening of the formal investigation procedure 

would equally be complex and require the involvement from other departments.  

To date, the Commission has not found any case where an administrative act or omission was 

contrary to EU environmental law. Following the Aarhus Regulation amendment in 2021, almost 

40% of the IRRs are being challenged before the EU courts and, so far, the EU courts have not 

annulled any Commission reply to an IRR. This process has significant human resources 

consequences for the Commission.  

 

83 The sectors considered by respondents as particularly concerned by the new procedure are, inter alia, renewable 

energy (28% or 8/29), transport and infrastructures (14% of respondents or 4/29), manufacturing, social services, and 

welfare (14% or 4/29).  

84 Judgments of 15 March 2001, Prayon-Rupel, T-73/98, ECLI:EU:T:2001:94, paragraphs 42 to 47, and of 6 October 

2021, Tempus Energy Germany GmbH and T Energy Sweden AB v European Commission, T-167/19, 

ECLI:EU:T:2021:645, paragraph 48. 
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7. MONITORING 

Achieving the policy objectives identified in section 4 can be monitored by, on the one hand, the 

number of internal IRRs that will be submitted to the Commission as regards State aid decisions 

within the scope of the new procedure. On the other hand, the effectiveness of the new procedure 

can be monitored by the number of cases where the Commission or the EU courts will find, 

following an internal IRR, that a State aid measure, assessed by the Commission in its decision, 

has led to a breach of EU environmental law resulting from an aspect of the aided activity and/or 

of the aid measure that is intrinsically or indissolubly linked to the objective of the aid. 
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