ANNEX B — FLOWCHART OF THE ASSESSMENT OF THE INDISPENSABILITY TEST

Can the sustainability standard be attained by operators
acting individually?

Yes

No

Have operators identified the issue(s) that prevent(s) them
from attaining the sustainability standard individuallﬁ

0
U

Yes

In case of various suitable provisions: is the provision
chosen by operators the one that is the least restrictive?

Yes

Is the restriction of competition contained in each
provision of the agreement that attains the standard the
least restrictive one?

Does agreeing on a lower level of the quantitative
restriction make it less likely that operators would attain
the standard?

Yes

Would a shorter duration of the restriction make it less
likely that operators would attain the standard?

No

A 4

Any  cooperation  between
operators would not be covered
by Art. 210a.

Operators need to assess what
issue(s) prevents them from
attaining the standard on their
own. Once having done so, they
need to think of a provision that
is suitable to solve this/these
issue(s).

The employment of the
particular provision is not
covered by Art. 210a. Operators
should choose the provision that
is the least restrictive. The
agreement can still benefit from
Art. 210a if the standard is
attained through the other

nrovisions

The restriction is not covered by
Art. 210a. Operators need to
consider all realistic less
restrictive alternatives and opt
for the one that is the least
restrictive whilst attaining the
standard.

The restriction is not covered
by Art. 210a. Operators should
opt for the level of quantitative
restriction that is the least
restrictive whilst attaining the
standard.

Yes

The sustainability agreement is indispensable.

The restriction is not covered
by Art. 210a. Operators should
opt for the duration of the
restriction that is the least
restrictive whilst attaining the
standard.
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= Number: 1 Author: mschink1 Subject: Sticky Note Date: 19-4-2023 21:35:10

Is the proposed cooperation between the operators likely to be effective in attaining the sustainability standard?
No: arrow right: The cooperation between operators is not covered by Art. 210a.

Yes: arrow down.

= Number: 2 Author: mschink1 Subject: Sticky Note Date: 20-4-2023 10:33:40

Is (the operators (collectively) asking for) a higher mandatory sustainability standard a viable alternative to the restrictive cooperation?

Yes: arrow to the right: The cooperation between competitors is not covered by Art. 210a. An increase in the mandatory EU or national
standard is preferred over attaining the standard by cooperation between operators.

No: arrow down.



