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POSITION PAPER FEDERAUTO

In the framework of the ongoing public consultation of the European Commission (“Commission”) on Vertical
Block Exemption Regulation (“VBER”) and the guidelines on the VBER (“Guidelines”) that will end on 17®
September 2021, Federauto would like to provide, with this position paper (“PP”), its view on the draft of the
VBER and the Guidelines published on 9% July 2021 (“DRAFTS”).

In particular, this PP shall focus on how the Drafts do not provide a clear guidance to the existing conflicts
between the dealers and the manufacturers in the automotive sector which have repeatedly been brought to the
Commission’s attention during the consultation.

At the end of July this year, the Commission published (with the DRAFTS), the Explanatory Note on the
Revision of the VBER (“Ex Note”) listing the objectives of the VBER revision.

Firstly, Federauto would like to underline that the “Objective 27, as defined in the Ex Note, has not been
reached. Namely, the -Drafts, contrary to what was stated in the Ex Note) do not provide “stakeholders with up-to-
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date guidance for a business environment reshaped by the growth of e-commerce and online platforms, *, nor they “ensur/efing a

77

more harmoniged application of the vertical rules across the Enropean Union”.

Moreover, Federauto would like to undetline that the Staff Working Document of 8 September 2020 (“SWD
2020”), published by the Commission highlighted a series of critical issues that should have been addressed and
resolved in the new provisions of VBER and in the Guidelines, much to its surprise, however, Federauto found
that the Drafts do not address any of such critical issues (see below).

Thus, Federauto wonders why some issues that were highlighted as critical by the Commission itself, were not
addressed in the DRAFTS after all.

Federauto hopes that, in the context of the ongoing consultation, the right weight will be given to issues that
have been considered by the Commission itself as a source of potential anomalies in the automotive sector.

In this position paper, Federauto will focus on the main areas that are of concern for the car dealers: a) the
unbalanced contractual relationship between the manufacturer and the dealer; and b) manufacturers’ direct
competition with dealers. Finally, Federauto will demonstrate how certain provisions of the DRAFTS remain to
be in contrast with the consumers’ interests.

koksk

In detail, Federauto would like to recall the concerns that have arisen so far with reference to:

i. Online sales
Federauto takes note of the arguments used by the Commission in the DRAFTS relating to the modification of
the market which is increasingly moving towards online sales and that the evolutionary process of the market
cannot be stopped.

! Pag. 1 of the Ex Note.
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At the same time, however, Federauto believes, in compliance with the core of competition law rules, that the
evolution of the market must ultimately be at the benefit for the consumer. To this end, the proposed uniform

distribution rules are not suitable for particular products such as vehicles (which are the only durable goods
included in the VBER).

In fact, the peculiarity of the automotive sector cannot be overlooked and therefore, Federauto believes that
motor vehicles’ distribution cannot be regulated in the same way as the distribution of nondurable/fast moving
products.

Federauto firmly believes that consumer protection could be achieved only through the protection of the
relationship between manufacturers and distributors. To achieve this goal, “ad hoc’ rules for the automotive
sector are needed.

In particular, Federauto hereby draws the attention to the fact that the current dealership contracts for the resale
of motor vehicles do not consider in a sufficient way the sector regulations and this allows manufacturers to
disintermediate the dealers, not only cutting them off from the market, but increasingly and rapidly eroding the
reference market, on which the dealers have based their investments.

In the automotive sector, the selective distribution schemes are based on precise standards dealers must comply
with. Conversely, through online sales, the manufacturers operate at the same level as their own dealers (ze., in
competition with them), albeit through a different channel. The same manufacturers sell the cars without having
to comply with the constraints (in terms of investments, facilities, equipment, training costs, financial cost,
organization, warchouse) which, as suppliers, they do impose on the dealers, who are contractually bound to
respect them in order to continue to be engaged in the sale of cars, avoiding the risk of a contract termination.
As a consequence dealers are cut off from the market not as a result of a fair competitive challenge but because
of the dual role of manufacturers, who, as suppliers, impose on competitors at the retail level costs in terms of
premises, showrooms, organization, training, warehouse and financials, to which, conversely, they are not subject
to while selling directly online.

To clarify and further support this point, it needs to be clearly said that the dealers did engage in one or more
dealership contracts with respective manufacturers basing their business pan on the evaluation of the
investments versus the market potential they had estimated at that time. By entering the final-consumers market
cither directly or by means of resale platforms, the manufacturers unilaterally reduce the dealer’s market
potential, thus introducing a negative effect of territorial restriction, while significantly altering their founding
business assumptions.

The SWD 2020 took into consideration some of the issues that Federauto considers important for dealers.
However, as mentioned earlier in the text, these issues were not sufficiently considered in the DRAFTS.

We are referring, in particular to:

i) Page 14 of SWD 2020 stated that “zhe review revealed that the use of the internet conld result in free-riding concerns when
consumers use the pre-sales services (e.g. showroom services and customer advice) offered in brick-and-mortar shops to inform their
purchase decision, but then buy the product for a lower price on the internet from distributors who have not invested in such pre-sales
services. It was considered that free-riding could lead to a sub-optimal provision of pre-sales services and a reduction in the performance
of selective distribution systems. To address this issue, it was decided to clarify in the Vertical Guidelines that under the VBER, a
supplier can require its distributors to have one or more brick-and-mortar shops in order to allow consumers to touch and feel and/ or
experience the product, thereby excluding internet-only distributors from its distribution network”. These agreeable remarks were
completely neglected in the DRAFTS.

if) Page 32 of the SWD 2020 mentions how on-line sales “have significantly affected the distribution and pricing strategies
of both manufacturers and retailers. As a reaction to notably the increased price transparency and price competition, manufacturers
have songht greater control over their distribution networks, with a view to better controlling price and quality. To that end,
manufacturers have started implementing in particular the following strategies:
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o A large proportion of manufacturers bave started to sell their products directly to consumers through their own online retail shops,
thereby competing increasingly with their distributors.

o Manufacturers have made increasing use of selective distribution systems, under which products and services can only be sold by pre-
selected and explicitly anthoriged resellers, thus allowing manufacturers fo better control their distribution networks, in particular in
terms of the quality of distribution but also price.

o Manufacturers have made increasing use of contractual restrictions to better control the distribution of goods. Depending on the
manufacturer’s business model and strategy, such restrictions may take various forms such as pricing restrictions, marketplace
(platform) bans, restrictions on the use of price comparison tools and the exclusion of pure online players from distribution networks”.

The DRAFTS do not contain any remarks on these topics.

iif) Page 43 of the SWD gave examples of some prohibition decisions “providing examples of vertical restrictions imposed
by suppliers with a view to reducing the competitive pressure from online sales (eg. consumer electronics cases and Guess) and
artificially segmenting markets to the detriment of consumers (e.g. Pioneer, Guess, licensed merchandise cases and Melid). Moreover,
the Guess case is illustrative of the increasing trend towards vertical integration on the supply side, which already figured among the
findings of the Commission’s e-commerce sector inguiry. The resulting direct competition with their distributors provides suppliers with
incentives to limit competition at retail level, notably in the context of a selective distribution, e.g. by restricting anthorized distributors
from advertising and selling the contract products online in order to provide their own direct online sales channel with a distribution
adpantage. In addition, the consumer electronics cases show how the growing e-commerce environment allows manufacturers to easily
monitor prices and to swiftly intervene to dampen price pressure”. These arguments were completely neglected in the

DRAFTS.

iv) Pages 128 and 129 of the SWD offer points of reflection on the possible competition between manufacturers
and distributors favored by online. Indeed, the manufacturers will sell their products online at a fixed price (that
is usually lower than the price to which car dealers purchase the vehicles) which the dealers will not be able to
match due to their fixed and running costs, not to speak about their legitimate aspiration on earnings, leading in
short time to the full disintermediation and finally to bankruptcy of the distribution network. In the DRAFTS
these considerations were completely neglected.

In the framework of the DRAFTS, the manufacturers’ practices should be deemed as anticompetitive, in breach
of Article 102 of TFEU. Consequently, the outcome of the producers’ behaviours on the final customers can be
summarized as follows: i) price increase; ii) lack of transparency and dual pricing; iii) lack of pre-sale assistance to
consumers, iv) reduced accessibility.

ii. Dual distribution
As already stated by Federauto in the First Position Paper, in the dual distribution, a manufacturer sells the
product directly to the final customer, competing thereby directly with its dealers. In this scenatio, whilst the
dealers must comply with severe rules and standards to be on the market at the conditions set forth by the
manufacturer, the latter, having a double role of supplier and competitor, is selling the product without these
limitations.

In particular, page 156 of the SWD 2020, paragraph 4.2.4 states that “Article 2(4) of the 1'BER sets out the general
rule that the VBER does not cover vertical agreements entered into between competitors as defined in Article 1(1)(c) of the 1”BER.
However, it matkes certain exceptions to this general rule for non-reciprocal agreements between competitors. These are agreements
where the parties act in different economic roles and do not act on the same level of trade (i.e. agreements where only one party
distributes for the other). Such non-reciprocal agreements can benefit from the VBER if the supplier is a manufacturer of goods who
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also acts as a distributor for these goods or a service provider who operates at several levels of trade, whereas the buyer is only a
distributor (.. it does not compete with the supplier at manufacturing level) or only operates at the retail level (i.e. it does not compete
with the supplier at the level of trade at which it purchases the contract services). These situations are typically referred to as dual
distribution. At the time of the adoption of the V' BER, taking into account that dual distribution was rather limited in scope back
then, the potential impact of the competitive relationship between the parties at retail level was considered to be of lesser importance
than the potential impact of the vertical agreement on competition in the supply or distribution of the goods or services concerned.170
Paragraphs 27 and 28 of the 1 ertical Guidelines provide additional gnidance on the application of Article 2(4) of the ’BER”.

In light of the new market trends — of which the Commission appears to be fully aware — the DRAFTS
should have therefore also assessed the specific impact of dual distribution in the motor-vehicle sector
at retail level.

iii. Sales concession agreement/Agency agreement
First of all, Federauto would like to underline that the limit for the application of an agency contract (genuine
agent) compared to the average turnover of the sector (> € 40 million for distributors / dealers) is not
appropriate. In fact, the average turnovet’s figures are much more significant for suppliers/manufacturers.

Moreover, Federauto notes that the role of a dealer does not fit with the characteristics of the Agent as defined
in the DRAFTS, whose legislation clearly has a perspective aimed at contents and dimensions very different
from those of a distributor in the automotive sector. With reference to the Agency, as already stated in the First
Position Paper, Federauto would like to recall that most associates have informed Federauto that some
manufacturers intend to propose (or, more likely, impose) to the dealers a transformation of the dealership
contract into an agency contract, a fact which is not only increasingly reported by the press, but which already
happened in several countries like Sweden and Germany.

Indeed, the dealer acts in its own name and entirely bears the commercial risk, purchasing the vehicles directly
from the manufacturer and reselling them to the customers. The agent, on the other hand, acts on behalf and as
an independent collaborator (more precisely a sales consultant or signaller) of the principal, promoting the
conclusion of sales contracts to third parties and, only when empowered to represent, also in the name of the
principal. Although it may seem that the agent and the dealer perform a very similar function in terms of sales
process, as said there is no comparison among the two roles in terms of complexity, responsibility and liability
towards the customer, investments, processes and standards to comply with, as well as financial effort and
commitment. Granting the full-spectrum service required by the dealer implies strict contractual obligations,
both towards the manufacturer and the customer. Liabilities which the dealer shares in solid with the
manufacturer and duties which, to be propetly performed, require specialized skills and workforce, as well as
ongoing long-term investments.

Opposite to that, the agency contract fully empowers the principal (manufacturer) to get a direct control over the
client, while the agent’s mere role is just to pass the customer’s order to the principal. Furthermore, the genuine
agent will not be allowed to sell ancillary products, such as financial plans, guarantee extensions, insurances or
long-term rental plans, thus cutting a truly relevant part of customized customer services, as well as a relevant
source of business and profitability, if compared to the dealer contracts in force.

From a consumer point of view, a switch to an agent system would imply a heavy loss in terms of price

competition, service spectrum and quality, as well as reach (geographical).

In this respect, and as a mere exemplification, the severe margin reduction resulting from the standards imposed
by the automotive manufacturers along with the selective distribution have caused the failure and the bankruptcy
of 43% of the dealers over the past 10 years (70% over the past 20 years) in the Italian market (3*4 market in size
in the EU following Germany and France). In the same time frame, the average weighted car price — netted by
inflation — has increased by 13,1% while the consumer net purchasing power has increased by just 6,1%, clearly
showing a deficit to the detriment of the consumer.
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The distributor always buys and sells the goods in his own name and on his own risk. Consequently, in the sales
concession contract it is the dealer who has a more direct control on the market, the development of which is his
precise task and duty, and on the customer, whose care, again, is his precise task and duty. The manufacturer's
interference in the activity of the distributor aimed at greater and / or better marketing of the products is already
included in this type of contract. As noted, in the agency contract, in the sales process the contractual
relationship is established only and directly between the supplier and the customer as parties (the agent is a mere
intermediary). Opposite to that, the dealer is a purchaser and reseller of the principal’s products and, till a few
years ago, he used to be the only manufacturer’s client, besides governmental bodies and the big short-term
rental multinational companies.

Having said that, the shift from dealer to agent contract would considerably damage the dealers, in terms of the
unlikelihood to amortize huge investments that were done by the dealers to comply with the manufacturers’
standards, in terms of loss of turnover and finally, evident loss of customer base. More specific to the loss of
customer base, which is the dealers’/agents’ revenue generating business base, is due to the combined effect of
several issues: the manufacturers will use the agents’ customer database (former dealers’ database) to pursue
direct sales; the manufacturer will manage all the marketing and promotion functions in the place of the agent,
who will no longer have the financial means to sustain these tasks; as a consequence of revenue and margins
reductions, the agent will need to right size and streamline his own organization, thus reducing the possibility to
interact with his market. Further to this, not being able to finalize the sales with the consumer, the genuine agent
will lose a major stake of his used car business due to the missing revenues generated by used cars trade-ins
(Federauto estimates up to 80%). To be well noted: the latter aspect will represent a major hurdle for the
European Union in pursuing the challenging goals set by the European Green Deal, namely the timely
replacement of the aged and polluting car park with more modern and less-to-zero polluting vehicles.

At the same time, without a proper and clearly regulated compensation, the transition from dealer to agent
contract would mean a clear and straight forwarded expropriation of the dealers’ core business levers by the
manufacturer, including the non-rewarded use of their facilities as customers showcase and for test drive
purposes.

As already stated in the First Position Paper, Federauto believes that the Working Paper issued by the European
Commission in May 2021, is enlightening, as it indicates that the possible transition from the concession to the
agency relationship would place the dealers in an even more gregarious position. This transition would constitute
a form of definitive "demotion" with respect to the role traditionally played by dealers, as well as a visible and
progressive demolition of the distribution system, with an estimated impact of 40% of today’s employment level,
equivalent to 50+60.000 jobs. Simulations run by Federauto clearly show that a mid-sized average to well
performing dealer, selling 1.000 new cars and 600 used cars reaches a ROS of 1,8% car sales overall, besides the
after sales and spare part business. In the case of a transition to genuine agency contract, due to the effects
mentioned above (market share erosion, customer base loss due to disintermediation, loss of sales productivity
due to organization rightsizing, missing revenues from financing, leasing, rental and other services commissions),
the ROS of the car sales will drop to -1,1%, generating a loss which will be possibly mitigated by the spare
profitability to achieve breakeven. This to be compared to today’s result of the same average dealer, reaching an
overall ROS of 2,1%.

In this respect it needs to be clarified, that the dealers adhered to investments and obligations as required by the
manufacturer, and this consciously based on a clear economic evaluation, where the source of sales and the
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reference market played a fundamental and primary role, as well as the unmistakable definition of their role as

autonomous entrepreneurs and only sales channel of the manufacturer.

As clearly stated by Federauto in the First Position Paper, the DRAFTS should have provided more certainty

and set clear rules for the manufacturers in order to mitigate their market strength towards distributors. Indeed,

only legislative certainty can ensure a level playing field in the automotive industry. A clear jurisdictional

framework is firmly required. In lack of legislative certainty, the clear effect will be the disintermediation of the

distribution and subsequently consumer harm.

kpkckok

Additional remarks on the Guidelines

Federauto believes that the following points of the VBER Guidelines could rise concern. In particular:

para. 2 VGL

©)

3.2(28)
(29)

(30)

(32)

(33)

(34

The self-assessment by the manufacturers represents a primary critical aspect which hinders a
balance of forces within the frame of the VBER and should not be dealt with as a “given”,
despite the fact that a stricter and direct control involves significant engagement of the
Commission.

“Market power”, which the EU Commission ranks immediately before “dominance” represents
the unilateral possibility for the manufacturers to influence prices as well as other competition
relevant aspects; in the case of agency contract, it eliminates intrabrand competition and may lead
to a reduction of interbrand competition, thus disadvantaging the consumer [this concept is
reflected as well in 2.2(18) “softening the competition ...”

Unclear, specially concerning the “narrow’ interpretation of the application of the Art. 101(1).

The risks addressed here represent preconditions of absolute relevance in defining the frame
within which the agency agreement is applicable. Among the contract specific risks, the
contractual liabilities (product, services, deliverables etc.) should be considered as well, and would
in that case confirm that the dealer’s role cannot fit into the agent’s job.

States that “For the purpose of applying Art. 101(1) an agreement will be qualified as an agency
agreement if the agent bears no or insignificant risks of the three aforementioned types. ...
generally to be assessed by reference of the revenues generated by the agent ...

In other terms, the assessment of the risk in terms of the specific investments and the deployment
of dedicated personnel is of paramount importance. In the case of a dealer in the automotive
industry, the investments (premises, structures, interior outfit, equipment etc.) as well as the
personnel (including training) are clearly driven by the standards imposed by the manufacturer.

Despite the fact that only one of the 8 mentioned risk cases is sufficient to outplace the agency
agreement, according to the Guidelines, the assessment should happen on a case-by-case basis,
meaning that it can be initiated only by an action of one of the involved parties.

The Guidelines point out the risk compensation by means of a reimbursement by the principal,
but the methodology and the quantification remain unclear.

The independent distributor is supposed to be genuinely free to enter an agency agreement, but
which atre the methods/institutions that can effectively allow a distributor to defend himself
against pressure and extortion without compromising the relationship with the principal?

o o
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In this respect it is of absolute relevance that already today a dealer contract or a whole dealer
network can be terminated by the supplier without any specific reason with a term of 24 months,
and even less, meaning 12 months, in the case of a network restructuring process. These
termination terms have no relation to the size of the investment required for an average dealer to
start the business according to the manufacturer’s standards, investments which have an
amortization time which can go from 10 to even 30 years, often involving long time real estate
leasing contracts.

And even more: the mentioned termination terms have no relation with as well as the dealer
contract does not reward by any means the value of the goodwill (and the related taxation),
representing the result of the years spent for the development of the local customer base. The
goodwill value of an average performing dealer could reach above 9 million Euro, according to a
recent estimation by Federauto.

(35/37)  Point (35) clearly states the risk induced by the principal’s pricing policy, substantially influencing
the distributor’s pricing policy and margins. Besides this, point (35) cleatly admits the difficulty in
distinguishing the general agent’s investments vs the market specific investments, which is a major
discriminating aspect in defining the agent’s vs the dealer’s role and agreement. Consequently, the
Guidelines implies that the basics of the principal’s reimbursement are fleeting and unstable.
These aspects are of absolute relevance where a principal imposes (or a dealer agrees upon) a
transition to the agency contract. A clear reference to the reimbursement of non-depreciated
investments, as well as of the goodwill and the respective due taxation is missing, leaving ample
room for (mis)interpretation.

(39/40)  If the supplier bears all the described risks, the distributor will be an agent. This sets the principal
free in defining unilaterally the pricing policy, the territorial limitations, the customer groups and
other selling conditions. If the agent bears at least one (or more) risks described under 2830,
according to the provisions of Art. 101(1) he is a buyer, meaning an independent distributor and
not an agent.

(42) The exchange of sensitive market information — such as the (imposed) exchange of the
distributor’s customer data with the principal — represents an infringement of Art. 101(1). But
today this is basically the case of the relationship between every car manufacturer with his dealer
network.

(43/44)  In the case of dual role, compliance needs to be asserted strictly. Moreover, undertakings
providing online intermediation services cannot be qualified as agents. Such presence can
significantly imbalance and substantially drive the pricing policy, significantly affecting the activity
and profitability of the agents. The investments related to these undertakings’ activities clearly do
not qualify them as agents. Their strong presence (e.g. long-term leasing companies) is typically
emerging within the car distribution scenario, limiting and endangering the dealers’ role.

The fact that either the supplier (manufacturer) and/or new sales platforms (long-term rental or
leasing companies), engaged by the manufacturer, are entering the market, while eroding the
official distributors’ market share, represents a clear territorial and customer base limitation.

4.2(51/52)  In case of abuse of dominant position, a so-called concurrence of wills represents an expression
of the parties’ intention, in which form this is expressed is irrelevant.
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4.2.2(54)
4.4.3(83/84)

(86)

(87/88)

(91/94)

4.6.1(102)

A general pre-agreement can determine the adoption of a unilateral binding policy where for tacit
acquiescence the other party (distributor) will need to comply in practice. This might be the case
of a pre-agreement or pre-consent expressed by a dealer association (e.g. AECDR or a national or
brand-specific association). The Guidelines should clearly state that such a pre-agreement can
only be valued in presence of a specific mandate of the interested parties.

These specifications by the Guidelines may clarify how weak the distributor’s contractual position
is.

The VBER excludes vertical agreements between undertakings operating in the same reference-
and geographical market. It is Federauto understanding therefore that VBER does not apply
when a manufacturer directly sells online and is competing with his own official distribution
network.

Here the Guidelines refer to a joined supplier/buyer market share not above 10% of the reference
market.

Now, considering the concept of market share, this should be reconducted under that of the “real
reference market” e.g. in the case of a premium brand the market defined by the respective
segments and not the general market.

This according to the Commission’s definition of “reference market” (97/C 372/03): “A relevant
product market comprises all those products and/or setrvices which are regarded as
interchangeable or substitutable by the consumer, by reason of the products' characteristics, their
prices and their intended use.”

A common sense application of this rule would immediately clarify that a mainstream car or even
a city car can by no means belong to the same market like a premium car or a luxury product,
which may shed new light on the founding concept of “market share”, in Federauto’s opinion in
need to be revised.

Dual distribution: here the regulation seems unclear. How is it possible to accept that a
manufacturer enters the market selling directly (e.g. online) while this will as a matter of fact erode
the market(share) of its own distribution network, which was obliged to heavily invest in
standards, each distributor basing his business plan and long-term investments on a prior analyzed
reference market without the presence of the manufacturer and of other sales platforms. The Guidelines
should include provisions to foresee to compensate the distributors?

According to the Guidelines, a supplier with a hybrid function in competition with his distributors
(to which they provide such services) are not exempted. This aspect may impact the Interbrand
competition induced by the manufacturers going online in conflict with their own distribution
network.

In line with the above, vertical agreements are excluded from the scope of the VBER if concluded
between competing companies. This as well seems to apply to the cases where the manufacturer
goes directly on the market, either online or by alternative channels, and will be automatically
excluded from the VBER.

Exclusive distribution systems. Here — tackling the number of appointed distributors, the
Guidelines clearly refer to the need to find a sound relation to the respectively assigned territory
or customer group so to “secure a certain volume of business that preserves their investment
efforts.”
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Selective distribution criteria, meaning the need to represent the brand or product through a well-
defined physical presence on the territory, are recognized as a coherent requirement specifically in
relation to: the nature of the product concerned; high quality; high tech; luxury goods/luxury aura.

This can be considered the case in the automotive distribution, especially in the premium market.

Here the Co#y case to be reversed: if a supplier can impose a ban to the distributors preventing
them to go online with certain (luxury) products in order to preserve their (luxury) aura, the same
should be possible in a symmetrically reverse way, meaning that a supplier should not be enabled
to go online thus jeopardizing the effort expressed by its distribution network aimed at granting a
defined (luxury) customer experience at their premises.

Here the Guidelines state that, where applicable/significant anticompetitive effects are shown, the
benefits of the VBER will be withdrawn: this is exactly the case where, by going directly online
and on specific customer groups, the manufacturers will be bundling part and shares of the
market in their own hands, thus reducing the reference market initially agreed upon with the
distributors, consequently the revenues, the pay-out of their investments and even in several cases
the survival of the respective dealer companies, and this even more in the case of a transition
from dealer to agent.

All the above is questioned where it comes to considering transparency, accessibility and
favorable pricing a clear advantage for the consumer resulting from a sound competition, which is
not what an agency-based distribution system will favor.

This example, taken on its contrary, may lead DG Comp to favor the online distribution, while
generating the opposite effect, as mentioned under the previous points.

Market definition and market share calculation

According to the Commission’s Notice on the definition of relevant market for the purposes of
the Community competition law (97/C 372/03) the relevant product market is defined as follows:

“A relevant market comprises all those products and/or services which are regarded as
interchangeable or substitutable by the consumer, by reason of the product’s characteristics, their
prices and their use.”

In coherence with this definition, the car market cannot be considered as one, and here at least
price segments should be considered: a premium product is by no means substitutable by and
comparable with a cheap mainstream product.

Resale Price Maintenance (RPM)

By entering the market directly by means of online sales (fixed or minimum resale price), RPM
conditions will be imposed onto the distribution network, thus conflicting with the hardcore
restriction as per Art. 4 (a) VBER.

That is one of the reasons why the manufacturers are trying to force the transition to the agency
contracts.
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In this case, the fixed price is imposed to the distribution network indirectly but implicitly,
eliminating price competition at the retail level with immediate negative consequences for the

consumer.
(172) Similarly, this applies for the distribution margin.
(174) Shouldn’t Minimum Advertised Price (MAP), implicitly forcing retailers to comply with certain set

prices, be considered out of the VBER provisions?

(177) Clearly distinguishing non-genuine and genuine agent is essential as according to the Guidelines it
impacts the manufacturer’s possibility of setting final consumer prices (hardcore restriction).

6.1.2 Hardcore Restrictions
(188) The Guidelines explain that restricting online sales is in breach of Art. 4(a) and (b) of the VBER.

Nevertheless, this is heavily conflicting with the different selling costs and the obligations related
to both the brick-and-mortar physical outlets and the standards imposed by the manufacturers.

(189)b/h  The supplier cannot differentiate conditions for the buyer (distributor) in online sales where
online is a part of the market, in other words of the territory.

(195) Here it is implicitly admitted that online and offline sales imply different distribution costs. Even
though here the point made concerns the possible low profitability of online sales, as a matter of
fact and as discussed above, offline sales in a brick-and-mortar shop maybe not profitable as well,
especially if executed under an agency contract with forcedly reduced margins.

(215/221) Both points refer to the fact that in the case of an agency contract, the supplier is unilaterally free
to change over the time the customer groups assigned to a distributor (and to himself) as well as
the possibility for the supplier to adopt different criteria for online and offline sales, thus showing
once more that the Guidelines are characterized by several contradictions.
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