Topic G: Public policy, security and labour market considerations

A description for this topic is included below. The same text can also be found here. Questions on
this topic are included after the text.

Topic description

I11.

112.

113.

114.

The EU Merger Regulation sets a clear legal mandate: the prevention of significant impediments to
effective competition, in the internal market or a substantial part of it. Merger control is primarily
focusing on ensuring that mergers do not harm consumers. However, vibrant competition — indirectly —
also contributes to other policy objectives and serves as a restraint on the market power of large
businesses. Where companies become too powerful in their fields of activities, they may become too-
powerful-to-care. Where companies become so large as to be essential — for example in the provision of
a certain good or service — they can become too-big-to-fail, and therefore increasingly difficult to
regulate for democratic institutions. Research further suggests that mergers can lead to an increase in
lobbying activity by the merging firms.

By limiting market concentration and market power of firms, merger control enforcement helps to
maintain a balance of public and private power, supports media plurality, fosters a competitive defence
industrial ecosystem, and by promoting the competitiveness of businesses in the EU contributes to the
availability of quality jobs for Europeans. Therefore, competitive and contestable markets not only serve
business and consumer interests, but also benefit wider societal goals.

In addition, the Treaty on the Functioning of the European Union and the EU Merger Regulation
includes certain specific provisions relating to security and defence. For instance, under Article 21(4)
EU Merger Regulation, Member States may justify measures on public security grounds in relation to
mergers which would otherwise not be harmful to competition. Moreover, in light of a changed
geopolitical environment and technological advances, the revised Guidelines may provide further
guidance on how the Commission assesses cases related to this sector.

While the protection of competition generally contributes to the provision of good and well-paying jobs
in Europe, the application of labour market theories of harm may enable the Commission to prevent
negative effects on workers in certain specific merger cases.

Security and defence

115.

116.

117.

The Political Guidelines of the Commission call for a new era for European Defence and Security,
indicating the current Commission mandate will be focused on building a European Defence Union and
creating a true Single Market for Defence. In the context of Russia’s war of aggression against Ukraine
there have also been calls for further consolidation in the EU defence sector.

While it is undisputed that monopolies and monopsonies generally lead to higher prices, lower quality
and less innovation, some sectors of the EU’s military supply base are currently rather fragmented. It
appears that national autonomy considerations and hardware requirements specific to Member States
have so far been the key factors in preventing integration and consolidation in these segments of the
industrial defence sector in the EU.!” Moreover, merger rules may also prevent harmful market power
in non-European inputs relevant for EU defence.

The Commission has never prohibited a defence merger. In recent years, most deals involving defence
players were cleared unconditionally. Where deals required remedies to obtain merger clearance, the
Commission was often concerned with protecting European customers (e.g. in the case of two mergers
between US defence contractors, UTC/Raytheon and Harris Corporation/L3 technologies, that also
supplied military products to EU Member States) and European defence providers (e.g. GE/AVIO, where
the transaction would have allowed GE to acquire a significant degree of influence in the Eurojet
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See for example Mario Draghi’s report ‘The future of European competitiveness’, September 2024, page 164.
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118.

consortium and access strategic information of one of its main competitors in the international market
for fighter aircraft — and specifically related to the Eurofighter).

Member States may consider legitimate national security interests to be impacted by a merger — and
consequently seek to intervene on public security grounds. Already today, the EU Merger Regulation as
well as the Treaty on the Functioning of the European Union provide for certain exceptions related to
defence and security.!! Measures adopted by Member States may in some instances affect mergers
which would not otherwise affect competition in the internal market. In addition, the Treaty (in Article
346) provides that competition with respect to dual-use goods, namely goods also used for civil
applications, should be protected. However, neither the current Horizontal Merger Guidelines (“HMG”)
nor the Non-Horizontal Merger Guidelines (“NHMG”) include guidance specific to mergers relating to
security or defence. Therefore, whereas security and defence considerations are generally the privilege
of Member States, and not part of the Commission’s mandate under the EU Merger Regulation, we are
seeking feedback from stakeholders whether further guidance on the interaction between Member
States’ security and defence interests and the Commission's competition assessment under the EU
Merger Regulation could be useful. Feedback is also sought on how to undertake a potential balancing
of interests between defence and competition objectives for cases that involve dual-use goods.

Media plurality

119.

Mergers can also impact media plurality. Article 21(4) of the EU Merger Regulation allows for Member
States to “take appropriate measures to protect legitimate interests” such as “plurality of the media”.
However also in cases where this provision is not invoked, the Commission may consider the impact of
a loss of competition on media plurality in its assessment of mergers.'!! Media freedom and media
pluralism are essential to our democracies and are enshrined in the Charter of Fundamental Rights. Free
and pluralistic media are key to holding power to account and to helping citizens make informed
decisions. By providing the public with reliable and trustworthy information, independent media play
an important role in the fight against disinformation and the manipulation of democratic debate. In this
regard, Al technologies, including generative Al, have the potential to profoundly shape public discourse
and influence the perspectives of citizens on democratic issues, thereby having a significant impact on
election outcomes. As a result of mergers and acquisitions in the Al and media industries, market
concentration could reduce the diversity of choices available to consumers. In such a landscape, a few
dominant companies could wield considerable power over democratic processes by influencing public
opinion. Therefore, it is crucial to consider this dynamic, alongside traditional factors like price and
quality, when evaluating the implications of mergers and acquisitions in the Al sector, as well as in more
traditional media sectors.

Effects on labour markets and workers (monopsonies)

120.

Mergers can significantly impede competition in labour markets by shifting the balance of power
between employers and workers. A situation where a single or dominant employer controls the hiring
of a group of potential employees is an example of a monopsony. Monopsonies in labour markets can
lead to lower wages, higher unemployment, worse working conditions and also lower downstream
output and higher prices.
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Article 346 TFEU states: “no Member State shall be obliged to supply information the disclosure of which it considers
contrary to the essential interests of its security” and “any Member State may take such measures as it considers necessary
for the protection of the essential interests of its security which are connected with the production of or trade in arms,
munitions and war material; such measures shall not adversely affect the conditions of competition in the internal market
regarding products which are not intended for specifically military purposes”. Article 21(4) EU Merger Regulation states
that “[...] Member States may take appropriate measures to protect legitimate interests other than those taken into
consideration by this Regulation and compatible with the general principles and other provisions of Community law”,
and further that “[plublic security, [...] shall be regarded as legitimate interests [...]”.

See case M.10433 — Vivendi / Lagardere.
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121.

122.

123.

While the existing HMG already consider the potential effects of mergers on buyer power more
generally,''? in practice, the Commission has only infrequently assessed the effects of a transaction on
buyer power in upstream markets in detail.'”® In this regard, a report from the OECD concerning
competition issues in labour markets states that, while “the application of merger control laws to the
undesirable effects of buyer’s power is generally uncontroversial, competition authorities appear to not
have devoted much attention to monopsony restricting competition in product markets”.''* With regards
to the effects of monopsony power on labour markets specifically, the current Guidelines do not provide
any guidance and EU merger control assessments in the past have not explicitly considered the effects
of mergers on labour markets in similar circumstances.''

A key question therefore is whether the revised Guidelines should provide some guidance on the
assessment of the impact of mergers on labour markets. An important aspect that the revised Guidelines
may provide clarity on is whether an expected significant loss of competition through the exercise of
buyer power in upstream markets, including in labour markets, is, in itself, a sufficient theory of harm,
or whether instead the Commission also needs to demonstrate that such a loss of competition can be
expected to have negative effects on downstream markets (e.g., via higher prices and/or lower output to
consumers). In the potential assessment of labour markets, it needs to be kept in mind that labour markets
are usually defined by occupation and narrow geographic area (e.g., city or "commuting zone"), resulting
in a potentially very large number of markets to be assessed, which might greatly increase the complexity
of certain merger reviews.

Finally, mergers often raise concerns about job losses due to restructuring and offshoring. These effects
are not the result of a change in market power and not covered by the EU Merger Regulation, therefore
they cannot be addressed in the revised Guidelines.!'® Cost savings resulting from restructuring or
offshoring are generally reductions in fixed costs and therefore unlikely to be passed on to consumers.
As a result, these cost savings should not be accepted as efficiencies. To the extent that job losses are a
result of lower sales due to a reduction in competition, consumers would be harmed, and this should
also not be considered an efficiency.

Questions

Security and defence

G.1. In your/your client’s view, should the revised Guidelines better reflect how the Commission

assesses defence and security considerations in EU merger control in relation to the following
aspects? Please select the areas that you believe the revised Guidelines should better address
[Multiple options possible]

Assessment of security interests under Article 21(4) EU Merger Regulation
Defence exception under Article 346 TFEU

Assessment of dual uses (both military and civil) products and services
Other

oo

112
113

114
115

116

HMG, paragraphs 61-63.

A relatively recent case in which the Commission has assessed the effects of a transaction on buyer power in more detail
is M.9409 — Aurubis / Metallo. In addition, the Commission has assessed in more detail the effects of a transaction on
buyer power in certain retail mergers, for example in mergers involving the retail supply of furniture (e.g., M.10969 —
XXXLutz / Home24).

OECD (2020), Competition in Labour Markets, page 32.

The 2023 merger guidelines of the US DOJ and FTC include a dedicated section (2.10) that discusses the potential
harmful effects that mergers can have on workers through reduced competition in labour markets.

These job losses fall however under the remit of Directive 2001/23/EC of 12 March 2001 on the approximation of the
laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings,
businesses or parts of undertakings or businesses.
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G.2.

G.3.

G.S.

G.6.

G.7.

G.8.

G.9.

G.1.d. If Other, please specify.

In your experience, have there been interventions by Member States (in particular in the context of
an application of Art. 21(4) EU Merger Regulation) which resulted in mergers that would have
otherwise happened, not taking place? Have such interventions thus preserved industry
fragmentation? Please provide relevant examples.

What specific parameters may be relevant when assessing the impact of mergers that involve
markets for dual-use goods or services (i.e. goods or services used for military and civil
applications) on competition?

Media plurality
G.A4.

In your/your client’s view, do the current Guidelines provide clear, correct and comprehensive
guidance on how the EU merger control assessment takes into account democracy and media
plurality considerations? [One option possible]

Yes fully

Yes, to some extent

No, to an insufficient extent
Not at all

I do not know

oo oW

G.4.1 [If “Yes, to some extent’ or ‘No, to an insufficient extent’ or ‘Not at all’] Please explain
and mention in particular which provisions of the current Guidelines (if any) are not clear
or correctly reflecting democracy and media plurality considerations in merger’s
competitive assessment, or what would be missing for the current Guidelines to address
this objective.

In your/your client’s view, should the revised Guidelines better reflect how the Commission
assesses democracy and media plurality considerations in EU merger control in relation to the
following aspects? Please select the areas that you believe the revised Guidelines should better
address [Multiple options possible]

a. Assessment of plurality of the media as a legitimate interest under Article 21(4) EU Merger
Regulation

b. Assessment of the impact of mergers on democratic accountability and lobbying activity

c. Media diversity/plurality as a parameter of competition

d. Other

G.5.1 If other, please specify.

In which circumstances and under which conditions can the Commission consider that a Member
State is taking appropriate measures against a merger that is justified to protect its media plurality
in the sense of Art. 21(4) EU Merger Regulation?

How should the Commission take into account the consequences of increased market power not
only vis-a-vis customers but also vis-a-vis public authorities that may also affect customers? Please
explain your answer having in mind the legal mandate of the EU Merger Regulation.

Please outline in which sectors the competitive impact of a merger on democracy and media
plurality is most likely to be highest? Please provide your view in particular on the generative Al
sector.

Under which circumstances and in which conditions should the Commission consider diversity,
including in the sense of diversity of opinions, in its assessment of the impact of mergers on
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competition? Please explain your answer having in mind the legal mandate of the EU Merger
Regulation.

Labour markets and workers

G.10.

G.11.

G.12.

In your/your client’s view, do the current Guidelines provide clear, correct and comprehensive
guidance on how the EU merger control assessment considers the impact of mergers on labour
markets and workers? [One option possible]

Yes fully

Yes, to some extent

No, to an insufficient extent
Not at all

I do not know

opoos

G.10.1 [If “Yes, to some extent’ or ‘No, to an insufficient extent’ or ‘Not at all’] Please explain
and mention in particular which provisions of the current Guidelines (if any) are not
clear or correctly reflecting the impact on labour markets and workers in merger’s
competitive assessment, or what would be missing for the current Guidelines to address
this objective.

In your/your client’s view, should the revised Guidelines better reflect how the Commission
assesses the impact on labour markets and workers in EU merger control in relation to the following
aspects? Please select the areas that you believe the revised Guidelines should better address
[Multiple options possible]

a. Impact of mergers on wages and working conditions as a result of the creation of monopsony
power in labour markets specifically

b. Impact of mergers on purchasing markets via the creation of buyer power more generally

c. Other

G.11.1 If other, please specify.

How should the Commission assess the impact of a transaction on wages/working conditions
through increased buyer power in labour markets? In particular, please explain:

G.12.a  How should the Commission define and assess potentially numerous relevant “buying”
markets for labour (which might be segmented by factors such as occupation/education
and geography)? [Free Text]

G.12b  What theory/theories of harm could the Commission consider? Please keep in mind the
legal mandate of the EU Merger Regulation. [Free Text]

G.12.c Under which circumstances and conditions can a monopsony theory of harm for labour
markets occur? [Free Text]

G.12.d  Based on which evidence and metrics can the Commission assess the impact of a merger
on wages and working conditions via the creation of monopsony power? [Free Text]

G.12.e How can the Commission demonstrate that the impact of a merger on wages and
working conditions translates into harm to customers? Is it necessary under the legal
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mandate of the EU Merger Regulation to demonstrate harm to customers in addition to
a negative impact on wages and working conditions? [Free Text]

G.13. How should the Commission assess mergers that result in increased buyer power more generally
(i.e., not only in labour markets)? [Free Text]

G.13.a What theory/theories of harm could the Commission consider? [Free Text]

G.13.b  Under which circumstances and conditions could this/these theory/theories of harm
occur? Please explain what would be an appropriate and achievable framework to assess
increased buyer power. [Free Text]

G.13.c Based on which evidence and metrics can the Commission assess the impact of a merger
on buyer power, and how can it assess whether buyer power translates into harm to
customers? [Free Text]

G.13.d  Is it necessary under the legal mandate of the EU Merger Regulation to demonstrate
harm to customers in addition to a negative impact on upstream suppliers? [Free Text]

Other sectors:

G.14. Do you/your client consider that mergers can positively or negatively impact strategic sectors’
(other than clean tech, deep tech, digital and security and defence sectors) capabilities? [One option
possible]

a. Yes
b. No
c. Ido not know

G.14.1 Please explain under which circumstances mergers could improve or harm strategic
sectors’ (other than clean tech, deep tech, digital and security and defence sectors)
capabilities. Please specify the strategic sector(s) and distinguish between mergers
creating or strengthening market power, and those that do not, as relevant.

G.15. Do you/your client consider that new or additional guidance regarding infrastructures that are
critical for the EU economy (e.g., telecommunications networks, electricity distribution networks,
etc.) should be included in the revised Guidelines? [One option possible]

a. Yes

b. No

c. Ido not know

G.15.a.  If so, please identify which elements should be included in such guidance.
Other

Please indicate whether aside of the seven topics covered in this targeted consultation, you/your client
consider that any aspect of the current Guidelines deserve attention in the review process or require
adaptation.
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