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Dear Mesdames and Messieurs,

Comments on the Roadmap initiative: “Evaluation of the two Block Exemption
Regulations for horizontal co-operation agreements”

We thank the European Commission for the opportunity to engage in the ongoing
consultation and dialogue regarding the review of the two Block Exemption Regulations for
horizontal co-operation agreements and the related Guidelines.

Fraunhofer is Germany's and Europe's largest industrial research organisation, collaborating
across a broad range of sectors and entity types for the benefit of government, industry and
society. It is active in the fields of communications and ICT, health and environment, mobility
and transport, security and protection, and production and services.!

As a developer and holder of all typas of intellectual property, Fraunhofer actively
participates in several standard-developing organisations (SDOs), including ETSI, DVB, ITU-
T, ISO-IEC, with the goal to deliver world class technical standards to the benefit of end-
consumers. Fraunhofer has also participated in many licensing programs developed fo
implement global technology solutions to ultimately serve societal benefit and advancement.
Both as an applied research partner and in its active pursuit of achieving the strategic
technology-based goals of government, Fraunhofer is attentive to the legal and policy
framework conditions for investment info research and return on this investment.

While Fraunhofer does not engage in production and commercialisation of goods and does
not rely on the competition law exemptions provided under Regutation No 1218/2010
(Specialisation BER), Fraunhofer has many research and development (R&D) agreements in
place and participates in standard setting organisations, thus benefitting from the antitrust
exemption granted by Regulation No 1217/2010 (R&D BER) and the Guidelines on the
applicability of Article 101 of the Treaty on the Functioning of the European Union (TFEU) to
Horizontal Co-operation Agreements (HGL).
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in general, Fraunhofer's experience with the R&D BER and the HGL is highly positive. These
documents provide entities active in R&D and standardisation with good guidance on how to
comply with EU competition law. Moreover, the R&D BER and the HGL acknowledge the
economic efficiencies arising from R&D and standardisation agreements and preserve
incentives to innovate, thus encouraging investment in innovation and enhancing dynamic
competition for the market, to the ultimate benefit of consumers. It is humbly recommended
that such high standard of clarity be preserved in any future version of these documents.

A review of the R&D BER and the HGL appears timely to ensure that healthy competition for
the market, and in the market, still leads to new technologies, products and processes in the
future. However, the Commission is respectfully invited to ensure that the evaluation of these
documents preserves the current framework which assisted European standardisation to
develop the best solutions. Competition policy should support this objective.

Itis considered that retaining consistency between EU competition policy and wider EU policy
and practice should be a key objective for the European Commission. Ambitious goals such
as achieving a Digital Single Market and the adoption of 5G can only be achieved by
encouraging investment in R&D and standardisation and safeguarding intellectual property
rights. Ultimately these elements are important for the sustainable, dynamic and international
competitiveness of Europe, along with improvement in quality of life.

Significant changes to this framework may severely harm incentives for European-based
companies to invest in R&D and innovation, thus resulting in a loss of international
competitiveness for the European economy. In this regard, there appears to be attempts by
some groups to have the scope of the HGL extended to licensing negotiations involving
standard essential patents (see by way of example ACT — The App Association, contribution
submitted  during the first phase of this = consultation, available at
hiips:/fec.europa.eufinfo/law/better-requlationfinitiatives/ares-2019-
47156393/feedback/F473574 _en?p_id=5763121). Standard essential patents are patents, and
there is no reason to distinguish these as a separate class of IP. IP licensing agreements are
already addressed in a very clear manner under the Technology Transfer Block Exemption
Regutation No 316/2014 (TTBER) and the Guidelines on the application of Article 101 TFEU
to Technology Transfer Agreements. Including principles governing IP licensing negotiations
in the HGL would give rise to confusion and possibie conflicts, thus frustrating the interpreting
function of these documents. The decision of the Court of Justice of the European Union in
Huawei v. ZTE (16 July 2015, C-170/13) is considered to already confirm applicable principles
for licensing negotiations.

Any introduction of commercial terms within standard development organisations gives rise to
a real risk of a consequential distortion of trade, whereby dominating interests create unfair
disadvantage for asset holders — thus undermining Europe’s economic efficiency based on
standardised technology and perhaps encouraging a system based on proprietary technology.
Naturally any proposed change to the HGL would need to clearly identify an issue supported
by verified empirical data, clearly suggest a proposal to address this, and undertake an impact
assessment.

We hope that our response to the online questionnaire and our comments on the HGL in the
Annex 1 below are of assistance fo your consultation process. We are happy to respond to
any questions you may have regarding the comments, and remain in dialogue with the
Commission on these important issues.

Sianl

Steranie M
Senior Legal Expert Standards, 1P and Innovation
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