Contribution to the Commission Evaluation of the
Horizontal Block Exemption Regulations and
Guidelines

Key messages

The Horizontal Block Exemption Regulations (HBER) and the Horizontal Guidelines (Guidelines or HGL)
work well and provide an overall balanced framework for horizontal cooperation. The European
Commission’s current evaluation is an opportunity to update this framework and provide further legal
certainty, especially by reflecting more recent market developments such as digitalisation,
globalisation and sustainability.

Digital has brought about huge transformational changes in supply chains, increasing transparency
and competitive pressure. Retailers and wholesalers are now facing competition from global eco-
systems established outside the EU. Manufacturers increasingly address consumers direct on-line and
thus are becoming direct competitors. Digital has also expanded the selling market for a number of
products which are offered in stores and on-line. Retailers and wholesalers are facing suppliers that
are increasingly consolidated, hold significant profits and market shares by selling unique brands and
in many cases fragment the single market. We ask the Commission to take these factors into account
when conducting their competition assessments.

We wish to make the following main points, which we will detail further below:

1. Purchasing alliances lead to lower prices for customers, they create efficiencies and contribute to
creating a single market for sourcing. The Guidelines provide the needed flexibility and legal
certainty for these alliances to operate both effectively and compliantly.

2. To further improve the Guidelines, we ask that the Commission considers increasing the safe
harbour threshold for the relevant buying market to 30%. Furthermore, the possibility of
voluntary ex-ante consultations with the EU Commission and/or the national competition
authorities should be introduced in order to increase legal certainty.

3. In light of the further digitalisation of commerce, we recommend adapting the Guidelines in
relation to information exchange. Specifically, the Guidelines should provide more clarification
on signaling and help better assess data and information exchange between competitors,
particularly regarding agency agreements as well as hubs-and-spoke situations.

4. The Guidelines should provide more guidance on sustainability cooperation, especially on how to
consider future benefits and future burdens in the competitive assessment. This would help
retailers and wholesalers make required investments in sustainability projects.
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. European retail and wholesale alliances!

The Guidelines recognise that joint purchasing agreements have pro-competitive effects.
European retail and wholesale alliances are such joint purchasing agreements. We appreciate that
the Guidelines use straightforward, universally applicable criteria and are based on long-standing
economic policy to help us ensure the competition compliance of these agreements.

Purchasing agreements exist in many sectors and their role in supporting competitiveness is well-
established. There is no economic justification for a differing, sector-specific approach to
purchasing agreements in retail and wholesale.

European retail and wholesale alliances have in most cases no dealings with farmers. They
primarily concern processed packaged goods, especially A-brands and private labels, not the
agricultural goods of farmers. Therefore the oversight should continue in the hands of DG COMP,
who has effectively enforced the Guidelines at EU level to this day.

European retail and wholesale alliances are often created to support retailers and wholesalers
negotiating with strong, often international fast-moving consumer goods (FMCG) suppliers with
high profit margins. By providing clear rules on the conditions for purchasing agreements, the
Guidelines safeguard that retailers and wholesalers can continue to increase their buying power
towards these suppliers. In doing so, they also support retailers’ and wholesalers’ efforts to
develop a truly single market for FMCG sourcing.

We ask the Commission to maintain the Guideline’s current overall well-balanced approach. The
Guidelines are properly enforced in a consistent manner throughout the EU with regards to
purchasing agreements. National competition authorities have used the HGL when analysing retail
and wholesale alliances not only under Article 101 TFEU but also when applying the equivalent
national law provisions2.

1.1 European retail and wholesale alliances rely on clear governance and compliance

principles

6.

European retail and wholesale alliances have varying degrees of geographical coverage (up to 20
countries), different scopes in terms of the numbers of members (up to 11) and are of different
types with different commercial activities:

e European retail and wholesale alliances have in most cases no dealings with farmers. They
primarily concern processed packaged goods, especially A-brands and private labels as well as
goods not-for-resale (e.g. store furniture and equipment), not the agricultural goods of
farmers.

e Some members of alliances are active in only one country, others are active in several
countries. Some retailers and wholesalers are not part of any alliance. Some alliance members
are integrated retailers or wholesalers, others are independent retailers, cooperatives or
buying groups.

e European retail and wholesale alliances are designed so that their members continue to
compete on downstream selling markets.

European retail and wholesale alliances negotiate on behalf and/or with the support of their
members to get better sourcing conditions by combining volumes and creating economies of
scale. They may also provide associated marketing and distribution services, negotiated in return
for services fees. In many cases the services are specified unilaterally between the supplier and
each alliance member or may be performed unilaterally vis-a-vis the supplier. In some cases,
alliances buy themselves; in others, they only provide support in the context of negotiations with
large, mostly international suppliers.

1 More background information on retail alliances can be found in annex 2
2 Article 3 of Council Regulation 1/2003 has resulted in NCAs applying national competition law in a consistent
manner in this area.



European retail and wholesale alliances operate in compliance with national and European laws,
specifically with the Guidelines, and are under the scrutiny of national and European competition
authorities. They use compliance officers, internal and external legal counsel to ensure
compliance. For the reasons mentioned above, we are convinced that competition rules, and the
Guidelines in particular, are the relevant framework for assessing their competition effects.

1.2 European retail and wholesale alliances bring efficiencies and benefit suppliers
and customers

9.

10.

11.

12.

13.

14.

15.

European retail and wholesale alliance typically negotiate with large, often international FMCG
suppliers with high margins (15-30% net margins) and high return on capital.? These suppliers are
at a competitive advantage compared to retailers and wholesalers, because they typically have
high market shares in their focus product categories. They also command strong brands, some of
them “must-have” products, that put suppliers in a position to stop delivering when retailers or
wholesalers do not cooperate.*

The FMCG suppliers’ strong market positions are exacerbated by some suppliers imposing
territorial supply constraints (TSCs), which force retailers and wholesalers to source locally in each
Member State, segmenting markets and leading to unjustified price differences for customers>.®
If retailers or wholesalers attempt to parallel import, suppliers may take retaliatory action, for
example by stopping deliveries. Alliances help retailers and wholesalers develop a truly European
Single Market for sourcing.

Faced with competitive pressure and an overall difficult sourcing environment, European retailers
and wholesalers have formed alliances to improve their competitive position. These alliances are
of particular importance to small and medium-sized retailers and wholesalers, who through an
alliance are able to compete better with larger retailers and wholesalers, as their purchases
otherwise would represent only a very limited share of the suppliers’ overall market. Participation
in alliances give national retailers, big as well as small, access to a bigger range of branded
products, that otherwise would not be available in their country.

European retail and wholesale alliances support their members’ bargaining position towards their
big multinational suppliers. They are central to the creation of a level playing field with big
suppliers and for providing better prices to consumers’.

Retail and wholesale alliances encourage product innovation and improvements by sponsoring
new suppliers’ entry and new private label development. This is particularly relevant for smaller
suppliers of private label products, who through the alliance get access to retailers in other
member states.

Retail and wholesale alliances lead to efficiencies in logistics and packaging and can act as a vehicle
for setting environmental standards in the supply chain, including products that are sourced
jointly, thereby reducing the first mover disadvantage®.

Consumers benefit from these efficiencies. Competition on retail and wholesale markets with low
margins means that retailers and wholesalers have no choice but to pass on purchase price
improvements to their customers.® Consumers also benefit from new products and a wider
product choice, for example by access to products that otherwise might not be available at all or
only in other regions or Member States.

3 See annex 2: contribution to the DG AGRI/JRC workshop on alliances, 05 November 2019

4 See recent cases of suppliers stopping deliveries to retailers — CocaCola — Intermarché; Edeka-Heinz

5 One example is the AB InBev case, where the Commission in May 2019 fined the company €200 million for
restricting cross-border sales of beer between the Netherlands and Belgium.

® See annex 1 on territorial supply constraints, definition and impact

7 Molina, 2019: https://papers.ssrn.com/sol3/papers.cfm?abstract id=3452497

8 See section 3 on sustainability agreements

9 This phenomenon is known as the Robin Hood effect (Corstjens and Steele, INSEAD, Journal of Retailing and
Consumer Services 15, (2008) 224-236)
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16. Suppliers benefit from the additional volumes that European retail and wholesale alliances
provide, but also from administrative simplification due to a reduced number of contact points.
A-brands suppliers benefit from services such as international promotional campaigns, support
for internationalisation, product launches/innovation, joint development programmes and data
sharing. Private label suppliers benefit from access to a wider network of retailers and wholesalers
and from higher volumes.

17. Vice-president of the Commission Margrethe Vestager has unequivocally recognised the pro-
competitive effects of European retail and wholesale alliances: “Buying alliances between retailers
have become a key component of grocery supply chains. They can bring lower prices to consumers
for food and personal care brands that they purchase on a daily basis.”*°

1.3 Market analysis

18. The Guidelines require that purchasing cooperations are assessed both on the relevant buying and
selling markets and they set a conservative safe harbour threshold of 15% combined market share
both upstream and downstream. We believe it is reasonable to raise at least the upstream safe
harbour threshold to 30%.! Furthermore, the possibility of voluntary ex-ante consultations with
the EU Commission and/or the national competition authorities should be introduced in order to
increase legal certainty.

19. When evaluating purchasing cooperations, the Guidelines should also allow for greater
consideration of market power imbalance between suppliers and retailers and wholesalers as
“joint purchasers”. As stated above, European retail and wholesale alliances bring together
resellers who typically deal with international suppliers with high market shares or even “must-
have” products, with very low substitutability due to customers brand loyalty. These suppliers also
have various routes to market. Retailers and wholesalers in turn are faced with fragmented, i.e.
national sourcing markets, which is further aggravated by the use of territorial supplier constraints
by some suppliers. These considerations should be properly reflected in the market analysis.

2. Information exchange fit for a digital environment

20. The Guidelines spell out the criteria for lawful information exchange between competing
companies. These provisions are essential for legal certainty and are strictly and consistently
enforced by the EU Commission and national authorities. They provide effective guidance to make
sure that information exchange among companies — including among members of European retail
and wholesale alliances —is structured to effectively safeguard compliance with competition laws.
In general, these provisions have worked well and provided sufficient guidance for operators. We
ask the Commission to ensure that any change in these provisions are necessary and backed up
by strong evidence.

21. However, the Commission should consider further guidance to help retailers and wholesalers
engage in new, efficiency enhancing cooperations made possible by the ongoing digitalisation of
commerce. For example, digitalisation is fueling the development of ecosystems, where
information exchange and data sharing between competitors could be essential for the
development of, for example, artificial intelligence (Al) solutions.’? In this context, we reject a
general "data sharing obligation" of non-personal data as this would give competitors access to
autonomously generated and valuable data sets, thus, distort competition and decrease
incentives to invest in data intensive business models.

22. In the Guidelines, the Commission should also address information exchange in (increasingly
horizontal) relationships with suppliers that sell to customers directly online or via their own retail
outlets or with the help of agency relationships. When doing so, the Commission should keep in

10 “Antitrust: Commission opens investigation into possible collusion by two French retailers in a purchasing

alliance”, DG COMP Press Release 4/11-2019

1This would reconcile the Guidelines better with recent national case law on mergers and acquisitions in the
retail sector: Casino acquiring Capdis and Holding Mag Spring in December 2019

12 please see more details on use of Al in the retail and wholesale sector in EuroCommerce position paper on Al
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mind that vertical information exchange between a retailer/wholesaler and a supplier (e.g.
communication of recommended retail prices or joint campaign planning) usually benefits from a
safe harbour under the Vertical Block Exemption Regulation. In case of a horizontal relationship
with the supplier, that exemption should continue, as long as the vertical information exchange
does not affect the horizontal competition between the parties.

We also ask the Commission to consider further clarification on recent case law on signaling, which
in an increasingly digital environment has given rise to uncertainties.!® This case law requires that
undertakings receiving competitively sensitive information from a competitor must distance
themselves or otherwise risk engaging in an illegal concerted practice. The Guidelines could
specify how these undertakings should properly distance themselves from such unilateral
information exchange,'* and they should be amended to clarify the requirements that companies
participating in an online platform have to meet (including the response to changes in settings by
the platform administrator).

The case law also gives rise to uncertainty concerning suggestions and recommendations on
pricing. The Guidelines could also give guidance here, on whether such suggestions and
recommendations are enough of a signal to give rise to competition concerns.

Digital price comparison tools are useful and important to overcome information asymmetries
and hence ensure effective competition in the retail and wholesale market. It is important to
distinguish between price convergence and price fixing and understand to what extend the
similarity in prices is a result of intentional actions. Once this is understood, existing competition
law can be applied, however, it would be helpful, if the HGL included more guidance on how to
conduct the assessment of intent.

Finally, it would be useful to have guidance on the exchange of information between competitors
having entered into agency agreements and concerning hub-and-spoke situations.®

. Competition law that supports sustainability

With the recent launch of its Green Deal, the EU Commission has signalled its commitment to
tackle sustainability challenges. Retailers and wholesalers are fully in support of this,*® but
oftentimes rely on cooperation with other retailers and wholesalers to make an effective
contribution. Cooperation can be necessary due to the large sustainability investments that are
needed or because national governments require retailers and wholesalers to take joint action. In
each of these cases, lack of legal certainty on how to cooperate compliantly can quickly become a
real obstacle.'’

Ensuring more legal clarity regarding sustainability cooperation can help companies overcome the
“first mover disadvantage” that they are currently facing, and which slows down the needed
investments in and development of new sustainable solutions.

In the Guidelines, sustainability is currently covered explicitly only in the context of
standardization agreements. Sustainability cooperation between competitors can and should
however go beyond this and retail and wholesale would benefit greatly from further guidance.

Sustainability benefits should be explicitly included as potential efficiency gains, a parameter of
competition equal to lower prices, higher quality or better service. It would also be helpful if the

13 E-Turas (C-74/14) and the Container Shipping (COMP 39850)

14 The Court accepts that distancing may be done only vis & vis the “system administrator”. But in that case, it is
unclear which obligations fall upon the system administrator. It would be useful to clarify whether immediate
forwarding of that message or withdrawal of the initial communication would exempt the system operator from
liability. And if yes, whether that could run counter to the effectiveness of the prohibition, given that a signal
was already sent.

15 https://one.oecd.org/document/DAF/COMP/WD(2019)89/en/pdf

16

Cf. REAP program and activities of the Retail Forum -

https://ec.europa.eu/environment/industry/retail/about.htm

17 One such example is the “Chicken of Tomorrow” initiative in the Netherlands.
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31.

32.

Commission could clarify how to consider future consumer benefits and future sustainability
burdens in competitive assessments. Where a sustainability agreement restricts competition, it
should be considered whether the residual competition criteria can be fulfilled through
competition on other factors.

Lastly, the Commission could consider making it possible for cooperating companies to get a
waiver for their sustainability cooperation from DG COMP. These waivers are available in some
member states already and provide the companies with much needed legal certainty.

Clarity on subcontracting agreements (production agreements)

Section 4 of the horizontal guidelines addresses subcontracting agreements in the context of joint
production agreements. Example 5 contains helpful guidance on assessing the competition effects
of non-compete and non-poaching clauses during the contract duration. It would however be
beneficial to update the guidelines to reflect the case law (BGH, KZR 18/97 and KZR 54/08) on such
clauses also after the termination of the contract. Legal clarity on non-compete clauses is
fundamental for the agile functioning and inclusion of SMEs in supply chains in retail and
wholesale and many other sectors of the economy.

Contact:
Christel Delberghe +32 2 737 05 91, delberghe@eurocommerce.eu
Katinka Worsoe +32 2 737 05 86, worsoe@eurocommerce.eu
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Annex 1: Territorial Supply Constraints

Territorial Supply Constraints (TSCs) are illegitimate restrictions, which are imposed by dominant or
non-dominant suppliers of “must-have” products and restrict the retailers’ ability to:

Choose the countries where to source from, parallel import or purchase centrally

Move products to another EU country

Offer products available across the border

Access the full range of products

TSCs occur more frequently in the fast-moving consumer goods sector, where a few large
multinational operators hold strong positions in certain product categories and continue to make
significant margins. An internal survey of EuroCommerce members shows that other sectors may also
be subject to TSCs (textiles, electronics, etc.).

TSCs may take different forms such as:

e Refusal to supply, limiting the quantities and threats to stop supplying
o Differentiating product ranges between EU member states

e Limiting language options

TSCs are enforced through refusal to sell and referencing the retailer to the respective country sales
department and/or to sell certain volumes to prevent parallel imports. They are a way for suppliers of
branded goods to impose significant price differences across countries:

e Inastudyin 2015, the European Central Bank concluded that while there may be objective reasons
for price differences across countries such as taxes (in part. VAT), wages, income level, local
preferences, transport costs, price differences may also reflect the impact of territorial supply
constraints?®,

e An internal survey among EuroCommerce members shows that retailers and wholesalers are
faced with buying price differences of up to 60% for the same product without any reasonable
justification.

In its communication on a retail sector fit for the 21% century, the Commission acknowledged the
existence of Territorial Supply Constraints and stated that their impact was to “drive market
segmentation, limiting competition and resulting in likely significant discrepancies between wholesale
and consumer prices or the choice of products offered to consumers across the EU”°. The
Communication announced a factfinding exercise on the effects of such practices on the Single
Market, which is currently ongoing.

A study by DICE?® shows that TSCs lead to an inefficient allocation of resources, lost consumer welfare,
reduced innovation and generate costs of enforcement as suppliers put in place sophisticated
mechanisms to ensure that products are not transferred from one country to another. The study
suggests that removing TSCs would lower prices in the EU for consumers, support market integration,
reduce suppliers’ costs of enforcing TSCs, lead to more efficient allocation of resources by
manufacturers and create higher incentives to innovate by increasing competition.

In 2019, the Commission fined AB InBev €200 million for restricting imports of its Jupiler beer products
from the Netherlands into Belgium. The investigation identified four practices for fragmenting the
internal market:

e Changing packaging of Jupiler beer products supplied to retailers and wholesalers in the
Netherlands to make these harder to sell in Belgium;

e Limiting volumes of Jupiler beer supplied to a wholesaler in the Netherlands, to restrict exports of
these products into Belgium;

e A number of ABInBev's products were recognized as very important for retailers in Belgium as
customers expect to find them on their shelves. ABInBev refused to sell these products to one
retailer unless the retailer agreed to limit its imports of less expensive Jupiler beer from the
Netherlands to Belgium;

o ABInBev made customer promotions for beer offered to a retailer in the Netherlands conditional
upon the retailer not offering the same promotions to its customers in Belgium.

18 https://www.ecb.europa.eu/pub/pdf/other/art01 eb201501.en.pdf
1% Commission communication “A European retail sector fit for the 21st century” COM (2018) 219 final
20 Wey, 2019: “Territorial Supply Constraints: Impact on Consumer Welfare”
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Annex 2: Retail alliances?!

2 This presentation can also be found at JRC’s website:
https://ec.europa.eu/jrc/sites/jrcsh/files/ra 3 1 bouchut what are eras what do they do and how do t
hey function.pdf



https://ec.europa.eu/jrc/sites/jrcsh/files/ra_3_1_bouchut_what_are_eras_what_do_they_do_and_how_do_they_function.pdf
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