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I. INTRODUCTION 

1. In accordance with Article 29(1) of the Procedural Regulation and the Enforcement 
3 Only the EU 

Courts can provide a binding interpretation of EU State aid rules. Therefore, the 

court to request a preliminary ruling from the Court of Justice of the European Union 

 

TFEU4.  

 

II. FACTS, LEGAL BACKGROUND AND QUESTION TO THE EUROPEAN 

COMMISSION 

 a) Facts 

2. Pursuant to Government Order No 22/19995, the pilotage service is ensured by the port 

administrations. Article 50(1) of that act lays down the modalities for the provision of that 

ii) 

by specialised economic operators authorised on the basis of a contract concluded on a 

non-discriminatory basis between the port administration and those economic operators; 

(iii) by the concession of pilotage services, in accordance with the law, by the port 

administration to specialised economic operators. In accordance with Article 50(6) of that 

order, the actual modality of providing pilotage services is to be approved by order of the 

Minister for Transport. 

3. In 2012, the Ministry of Transport issued Order No 1008/20126, according to which 

pilot

through specialised economic operators, on the basis of service contracts concluded in a 

 
3  Enforcement Communication, paragraph 117. 

4  Enforcement Communication, paragraph 102. 

5  Government Order No 22/1999 on the management of ports and waterways, the use of public infrastructure 
for waterborne transport and the carrying out of waterborne transport activities in ports and inland waterways, 
as amended.  

6  Order No 1008/2012 of the Ministry of Transport and Infrastructure establishing the operation of the pilotage 
service of seagoing vessels. 
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non-discriminatory manner between specialised operators and port administrations. In 

2017, that order was amended by Order No 708/2017. According to these amendments, 

 

4. Order No 1008/2012, as amended, was repealed by Order No 991/2020, which is the 

subject of the present national case. By that order, the Ministry of Transport removed the 

possibility for private undertakings to obtain authorisations to provide pilotage services 

freely for seagoing and river-sea vessels. In particular, Articles 1, 2 and 3 of Order No 

991/2020 established that the pilotage service of seagoing and river vessels is a mandatory 

service in certain ports ( , ila

circumstances. In particular, these provisions provide that such pilotage services are 

Administration of Maritime Ports S.A. 

port administrations, each for the ports/areas in their 

competence. 

5. 

public pilotage service of seagoing vessels in accordance with the rules of international 

law and the Danube navigation regime. Canal Sea operated pilotage services on the 

Romanian section of the Danube, between the port of Sulina and the commercial port of 

until July 2017, holding PNM licence No 78-GL, on the basis of contract No 68/29-06-

Order No 1008/2012. 

6. 

participated7. 

7. After less than six months, following the adoption of Order No 708/2017, all existing 

contracts for the provision of pilotage services with specialised operators, including the 

 
7  The objective of this public tender is not entirely clear from the submitted documents, but the Commission 

understands that contracts for the provision of pilotage services in the ports/areas within the competence of 
were supposed to be concluded as a result of that procedure. 
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Ministry of Transport12. Finally, the budget of state-owned enterprises is adopted through 

government decisions, which also provide for the amounts for pilotage services13; 

d) the measure is de facto selective, since the provision of pilotage services was 

 

e) the measure distorts or threatens to distort competition and affects trade between 

Member States, which can be presumed in accordance with the case law of the Union 

Courts.  

16. Channel Sea also considers that14: 

a) there is no market failure and it is apparent from the report approving Order No 

and ACN was determined by reasons of alleged opportunity, without carrying out expert 

studies, without notifying the Commission in accordance with Article 108(3) TFEU and 

without consulting the Romanian Competition Council; 

b) Order No 991/2020 was issued in the absence of any overriding public interest 

justifying a change in the operation of the pilotage service for seagoing and inland 

waterway vessels and without adequate reasoning; 

 
12  Canal Sea also considers that national courts have established the involvement of public resources in the 

operation of pilotage services: a) 
Decision No 3125/2017 delivered in Case No 4657/121/2014, that public resources are involved and managed 
by the State, and that compliance with the public procurement procedure is mandatory; and b) the Bucharest 
Tribunal, by Decision No 3316/2016, confirmed the fine received by A from the National 
Regulatory Authority for Monitoring Public Procurement for non-compliance with public procurement 
procedures. 

13  Canal Sea indicates that subsidies have been granted from budgetary resources to the APM 
nd ACN. For example, Order No 708/2017 included in the budget, from the financial resources 

approved by Government Decision No 264/2017. 

14  Among 
and the Ministry of Transport would have created the impression that the legal relationship between the 
parties, consisting of the contract for the provision of services with economic operators authorised to carry 
out the pilotage service for seagoing and inland waterway vessels, in force since 1 July 2012, for a period of 
5 years, would be extended under identical conditions. According to Canal Sea, the Romanian authorities did 
not communicate within a reasonable period of time, at least 6 months in advance, the modification of the 
provision of the service, its operating conditions and the monopolisation of the service and the closure of the 
market in order to allow private service providers to adapt or bring legal proceedings with a view to possible 

conclusion of a new contract for a period of 5 years from 1 July 2017 and Canal Sea was fully convinced that 
the legal relationship would continue in the same way after the completion of the procedure. 
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c) the issuing of Order No 991/2020 would also have infringed the national provisions on 

legislative technical rules for the drafting of regulatory acts, as well as the EU legislation15. 

17. On the other hand, the Ministry of Transport argues that, in European ports, pilotage 

services are considered to be services of public interest, which cannot be subject to a 

competitive system and are provided by port administrations or by a single professional 

association (composed exclusively of pilots). In particular, the Ministry of Transport states 

the following:  

a) the adoption of Order No 991/2020 was preceded by a public debate. According to this 

debate, the experience of recent years and expert analyses have shown that, in competitive 

pilotage services, the safety of navigation is affected and that pilots must act with full 

integrity, free from commercial pressure, in order to be able to ensure the security and 

continuity of the service, the competition hindering the achievement of an efficient service 

and increasing the overall costs of providing it; 

b) the adoption of Order No 991/2020 also took into account the concerns expressed by 

the European Maritime Pilots Association (EMPA) as well as the provisions of Chapter II 

of Regulation (EU) 2017/352.16 According to this Regulation, access to the market for the 

provision of port services in maritime ports may be subject to 

for the provision of port services; (b) limitations on   the number of providers; [...] 17. 

Those limitations should comply with certain requirements laid down in Chapter II of 

Regulation (EU) 2017/352. However, pursuant to Article 10 of Regulation (EU) 2017/352 

pilotage would be exempted from Chapter II and "Member States may decide to apply this 

Chapter [...] to pilotage. Member States shall inform the Commission of such a decision.

Therefore, as far as pilotage services are concerned, Member States would be sovereign 

to decide on their organisation and implementation, without this constituting an 

infringement of the competition rules or an infringement of the Regulation or involving 

State aid18. The Ministry of Transport considers that the reason for this derogation from 

 
15  E.g. Directive (EU) 2018/958 of the European Parliament and of the Council of 28 June 2018 on a 

proportionality test before adoption of new regulation of professions (OJ L 173, 9.7.2018, p. 25).  

16  Regulation (EU) 2017/352 of the European Parliament and of the Council of 15 February 2017 establishing 
a framework for the provision of port services and common rules on the financial transparency of ports (OJ 
L 57, 3.3.2017, p. 1). 

17  Article 3 (organisation of port services) of Regulation (EU) 2017/352 (which is part of Chapter II). 

18  However, Canal Sea argues that, on the contrary, in order to limit the number of pilotage service providers, 
Romania should have informed/notified the Commission of its intention to apply the provisions of Chapter II 
of Regulation (EU) 2017/352.  
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by the port authority. Consequently, since Order No 991/2020 would not involve any State 

aid, there would be no obligation of prior notification to the Commission and Romania 

would not have infringed Article 108(3) TFEU. 

20. In view of the above, in order to be able to rule on the application for annulment of Order 

opinion on the State aid arguments put forward by Canal Sea and the Ministry of 

Transport. In particular, the High Court of Cassation and Justice requested the opinion of 

the Commission on the following question: 

If the measure taken by the Romanian State, through the Ministry of Transport, 

Infrastructure and Communications, in Order No 991/2020, which closed the market for 

maritime pilotage services existing until 31.12.2020, such services to be provided 

regarded as State aid within the meaning of Article 107 (1) TFEU?  

III. THE OPINION OF THE COMMISSION 

a) Preliminary remarks 

21. A national court may be involved in settling disputes concerning the interpretation and 

application of the concept of aid provided for in Article 107 (1) TFEU, in particular in 

order to determine whether or not a State measure should have been subject to the prior 

review procedure provided for in Article 108 (3) TFEU and, if applicable, to verify 

whether the Member State concerned has complied with this obligation20. 

22. Classification as State aid within the meaning of Article 107 (1) TFEU requires four 

conditions to be met, namely that there must be an intervention by the State or through 

State resources, that the intervention must be liable to affect trade between Member States, 

that it grants a selective advantage to its recipient and that it distorts or threatens to distort 

competition. 21 

 
20  See, to that effect, judgment of the Court in Case C-672/13 OTP Bank Nyrt, EU:C:2015:185, paragraphs 31 

and 38, Case C-39/94 SFEI EU:C:1996:285, paragraph 49. 

21  See, to that effect, judgment of the Court in Case C-262/12 Vent De Colère!, EU:C:2013:851, paragraph 15 
and the case-law cited therein. 



10 
 

23. The Commission considers that, in the present case, the elements referred to in Article 

107(1) which require particular attention are those relating to (i) the notion of undertaking 

and economic activity; and (ii) distortion of competition.  

24. As regards the other elements of this provision, the Commission notes that Order No 

991/2020 is a measure imputable to the State because it was adopted by the Ministry of 

Transport, which is a public authority. Nor does it appear to be disputed that the act grants 

of the pilotage service in the ports/areas they manage. However, the grant of exclusive 

rights without adequate remuneration according to the market level may constitute a 

waiver of State revenue (as well as the grant of an advantage)22. As regards selectivity, 

the Commission notes that the pilotage service in respect of certain areas/ports was 

reserved to these entities by Order No 991/2020, each entity having a monopoly for each 

area/port. Since such measures are individual aid granted to the three entities, according 

to the case-law, the existence of an advantage makes it possible, in principle, to presume 

that the measure is selective23. Such a measure may also affect trade between Member 

States, taking into account that suppliers from other Member States may be interested in 

providing such services in Romania and pilotage services are mandatory for all sea-going 

and river-sea vessels transiting through those ports. 

25. In the following, the Commission will analyse in detail the elements in paragraph 23. 

(b) The concept of undertaking and the exercise of public powers 

26. The EU Courts have consistently held that any activity consisting of offering goods and 

services on a market is an economic activity24. 

27. The question whether a market exists for certain services may depend on the way those 

services are organised in the Member State concerned and may thus vary from one 

Member State to another. Also, depending on policy choices or economic developments, 

the classification of a given activity as an economic or non-economic activity may vary 

over time. However, the decision of a public authority not to allow third parties to provide 

 
22  Commission Notice C/2016/2946 on the notion of State aid as referred to in Article 107(1) of the Treaty on 

 262, 19.7.2016, p. 1), point 53. 

23  Notice on the notion of aid, paragraph 121. See also Case C-15/14 P, Commission v MOL, EU:C:2015:362, 
paragraph 60; case C-270/15 P, Kingdom of Belgium v Commission, EU:C:2016:489, paragraph 49; case T-
314/15 Greece v Commission, EU:T:2017:903, paragraph 79. 

24  Notice on the notion of aid, paragraph 12. 
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30. However, the Commission considers that a distinction must be made between maritime 

traffic control and safety activities and the effective provision of services in a market 

which must comply with maritime traffic safety rules or contribute to the safe realisation 

of traffic.  

31. According to the case-law, such a task includes a supervisory function consisting in 

ascertaining that the undertakings concerned will be able to provide the port operations 

which they offer in accordance with the statutory requirements. The carrying out of such 

a task is, in principle, a power of a public authority which is non-economic in nature 27. 

Therefore, making a parallel with the present case, the control of the provision of pilotage 

services by other undertakings could constitute a prerogative of public power. 

32. In a previous decision concerning Belgian ports, the Commission considered maritime 

traffic control and safety activities to be activities of the public authority (thus non-

economic) given that those activities did not generate revenue28.  

33. However, the situation is different in the present case. Indeed, Canal Sea complains that 

the provision of pilotage services is a remunerated activity, which is a profitable economic 

activity and that it has provided such services, together with other operators, at least until 

2017.  

34. As regards the legislative history of regulating pilotage services at Union level, the 

Commission notes that it was not considered useful to include pilotage in the scope of the 

proposal for a Directive on market access to port services29 (which was withdrawn in 2006 

particular 

emphasis is placed on the essential importance of the specificities of the [pilotage] service. 

These specificities, in particular the public service obligations and maritime safety 

considerations related to pilotage, were recognised by the European Parliament, the 

 
27  See, to that effect, Case T-166/21 Autorità di sistema portuale del Mar Ligure Westale v Commission, 

EU:T:2023:862, paragraph 100 and the case-law cited. 

28  See Commission Decision of 16 October 2002, 
relevant de la puissance publique, SA.14043  Belgique, recital (16), which states that activities relating to 

do not generate any revenue from port users and, by their very 
nature, are unlikely to generate revenue. These tasks are therefore a matter of public authority
should be noted that the Commission took into account the fact that the activities carried out by régies 
portuaires which consisted in the exercise of public powers were not included in the Proposal for a Directive 
of the European Parliament and of the Council on access to the port services market, which aimed at 

ng revenue for the provider. 

29  Proposal for a Directive of the European Parliament and of the Council on market access to port services, 
COM/2004/0654 final  COD 2004/0240.  
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Council and the Commission during the discussion of the initial proposal. That is why 

they considered that pilotage authorisations may be subject to particularly strict criteria 

relating to public service obligations and maritime safety; this could in particular concern 

explicit knowledge and navigation capacity for local areas of operation. To that end, the 

competent authorities may, on a case-by-case basis, either reserve for themselves or 

directly grant an exclusive right to an organisation to provide pilotage services in a port. 

It is therefore permissible to adopt port specific solutions 30 (subl. ns). Indeed, Article 14 

of the proposal for a Directive on access to the market in port services proposed a specific 

regime for pilotage due to maritime safety and public service requirements31. However, 

this proposal did not exclude that pilotage services could be provided as commercial 

services on the market in competition with other services. On the contrary, the fact that 

authorisations could be granted under restrictive conditions shows that those services 

could be provided on a market by several suppliers. 

35. Following the withdrawal of the proposal for a Directive, the legal framework for the 

provision of port services was established by Regulation (EU) 2017/352. This Regulation 

aims at liberalising port services either within the port area or on waterways access to the 

port and also applies to pilotage32. However, recital (39) states that "According to 

Resolution A.960 of the International Maritime Organisation, each pilotage area requires 

highly specialised experience and local knowledge from the pilot. Moreover, pilotage is 

generally mandatory and often organised or provided by the Member States themselves. 

In addition, Directive 2009/16/EC of the European Parliament and of the Council gives a 

role to pilots in reporting to the competent authorities apparent deficiencies that may 

prejudice the safe navigation of the ship or pose a threat to or harm the marine 

environment. In addition, where safety conditions allow it, it is important that all Member 

States encourage the use of Pilotage Exemption Certificates, or equivalent mechanisms, 

in order to improve efficiency in ports, in particular to stimulate short sea shipping. In 

order to avoid potential conflicts of interests between such public interest functions and 

 
30  See explanatory memorandum to the proposal for a directive on market access to port services, § 3, pp. 5-6.  

31  Explanatory memorandum to the proposal for a Directive on market access to port services, p. 9. See also 
the particular importance of pilotage services for the safety of maritime traffic and therefore for 

the protection of the environment in particularly vulnerable regions requires the application of specific rules
As regards pilotage service, Member States may make the granting of the authorisation 

referred to in Article 7 [for the provision of port services in a port]  subject to particularly strict criteria 
relating to maritime safety and public service requirements  

32  Except for deep sea pilotage services. See Article 1(2)(f) and recital 8 of Regulation (EU) 2017/352. 
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commercial considerations, Chapter II of this Regulation should not apply to pilotage. 

However, Member States should remain free to decide to apply Chapter II to pilotage. If 

they decide to do so, the Commission should be duly informed in order to ensure the 

distribution of relevant information 33. (subl. ns). Therefore, the possibility for Member 

States to exempt pilotage from Chapter II of the Regulation, which defines a framework 

for the provision of port services, can be attributed to the organisation of pilotage services 

in some Member States, which may indeed, in some cases, involve the exercise of public 

powers. 

36. However, this does not mean that the provision of pilotage services cannot be of a 

commercial nature. On the contrary, the fact that those services may be subject to the 

provisions of Chapter II of that regulation, concerning the provision of the services by 

several operators, subject to certain conditions, indicates that pilotage services may be 

services of a commercial nature. The fact that pilotage services may be of a commercial 

nature, although they may be less exposed to competition, is recognised by the Regulation. 

In this regard, Article 12 of the Regulation provides that charges for pilotage services 

which are not exposed to effective competition are to be established in a transparent, 

objective and non-discriminatory manner and proportionate to the cost of the service 

provided.  In any event, it is settled case-law that recitals of an EU act do not have binding 

legal force and cannot usefully be relied on to derogate from the very provisions of the act 

in question34. 

37. At the same time, the Court of Justice has already held that mandatory pilotage services 

may be services of a commercial nature, provided for remuneration35, and the 

 
33  See also recital (46) of Regulation (EU) 2017/352 "Port service charges applied by providers of port services 

under public service obligations and charges for pilotage services that are not exposed to effective 
competition could entail a higher risk of price abuse in cases where monopoly power exists. For these 
services, measures should be established to ensure that tariffs are set in a transparent, objective and non-
discriminatory manner and are proportionate to the cost of the service provided  

34  See Case T-818/14 BSCA v Commission, EU:T:2018:33, paragraph 114 and the case-law cited. 

35  However, the mere fact that a product or service provided by a public body which is linked to the exercise by 
that body of public powers is provided in return for remuneration provided for by law is not sufficient to 
classify the activity carried out as an economic activity and the entity exercising it as an undertaking (see, in 
that case T-166/21 Autorità di sistema portuale del Mar Ligure occidentale v Commission, EU:T:2023:862, 
paragraph 114 and the case-law cited). According to the case-law, such situations may exist, for example, in 
cases where the authority has no control over the amount of remuneration, the methods for determining it or 
the use of funds (Case T-347/09, Germany v Commission, EU:T:2013:418, paragraph 30 and the case-law 
cited). 
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undertakings providing them are subject to competition rules, even if they have been 

entrusted with an exclusive right36. 

38. Furthermore, in a case concerning the nature of the activities carried out by the airport 

manager, the General Court noted that systems which contribute to safe landing do not 

contribute to the control and surveillance of airspace (and therefore do not fall within the 

scope of public powers), but contribute to the provision of services which the airport 

offers, in a competitive context, to airlines as part of its general activity, which is an 

economic activity37. The Commission notes that a parallel can be drawn between this 

situation and that of a port manager offering pilotage services to shipping companies 

which contribute to the safe operation of traffic in a given port area. 

39. It is therefore for the national court to assess (i) the status of each of the alleged 

beneficiaries (that is to say, whether they are public undertakings which also carry out 

economic activities or merely exercise public powers), (ii) if they provide both economic 

and non-economic activities, whether the prerogatives of public power can be dissociated 

from activities of an economic nature, (iii) whether the provision of pilotage services could 

be regarded as an exercise of public powers by the alleged beneficiaries or they have been 

granted an exclusive right to provide a service on a market, taking into account the 

characteristics of the pilotage services provided, including how remuneration is 

determined and whether there are operators willing or able to provide them by complying 

with certain conditions on safety.  

40. In assessing those aspects, the national court should also take into account that whether a 

particular service is provided in-house is of no relevance to the economic nature of the 

activity38. The Commission also notes that pilotage services were previously operated by 

private undertakings until the Romanian State re-monopolised the market in view of the 

alleged safety need for navigation. Thus, it appears that the provision of those services in 

Romania is not inextricably linked to the exercise of public powers. Similarly, the 

provision of those services appears to be provided in exchange for remuneration and it is 

not apparent from the available information that the remuneration for those services is not 

controlled by those undertakings. The Commission also understands that there are 

 
36  See Case C-18/93 Corsica Ferries Italia Srl v Corpo dei Piloti del Porto di Genova, EU:C:1994:195. 

37  See Case T-818/14 BSCA v Commission, EU:T:2018:33, paragraph 102 et seq. and the case-law cited. 

38  Notice on the notion of aid, paragraph 11.  
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44. By way of example, a detailed assessment of the abovementioned conditions was carried 

out in the Commission Decision of 12 July 2 021 in case SA.48706  Alleged State aid to 

RVV and Nordwasser GmbH.39  

45. It is for the national court to ascertain whether those conditions have been met 

cumulatively and to determine whether there is a distortion of competition, which is one 

of the conditions for a measure to constitute State aid. In the following, the Commission 

will refer to the application of those conditions in the present case. 

(i) Existence of a legal monopoly established in compliance with EU law 

46. -making practice, the national court will first have 

to assess whether a legal monopoly has been established in accordance with EU law. Thus, 

a particular service is reserved by law or 

regulatory measures to an exclusive provider, with a clear prohibition for any other 

operator from providing such a service (not even to satisfy possible residual demand from 

certain customer groups). However, the mere fact that the operation of a public service is 

entrusted to a particular undertaking does not mean that such an undertaking enjoys a 

legal monopoly 40. In addition, the decision to close a market must be taken by the 

competent public authorities or entities, in accordance with competences established at 

national level, and these entities must act in accordance with Union law. 

47. 

 ACN the provision of pilotage 

services in certain areas/ports. In the second place, the national court would have to 

provisions on the technical legislative rules for drawing up national legislation41 and 

procedures in the field of State aid42 are correct. The national court must therefore 

39  Commission Decision C (2021) 1736 final of 18 March 2021  Alleged aid to RVV and Nordwasser GmbH, 
SA.48706  Germany (OJ C 317, 6.8.2021, p. 3), recitals (48) et seq.  

40  Footnote 272 of the Notice on the notion of aid. See also Commission Decision C (2002) 2622 of 17 July 
2 002 in case N 356/2002  United Kingdom  Network Rail (OJ C 232, 28.9.2002, p. 2), recitals (75) to (77). 

41  Article 7 of Law nr.24/2000, whichrequires, inter alia, a preliminary impact assessment. 

42  The procedure provided for in Article 7(9) et seq. of Government Emergency Ordinance No 77/2014 on 
national procedures in the field of State aid and for amending and supplementing Competition Law No 
21/1996. 
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determine whether the exclusive rights were entrusted to the three entities in accordance 

with national law. 

48. Moreover, compliance with EU law is particularly important in the present case. 

 a legal monopoly must be established in 

compliance with the fundamental freedoms of the internal market. The Commission 

pointed out that, according to the case-law, such measures may constitute restrictions of 

the freedoms, which can only be justified if certain conditions, developed by the CJEU, 

are met43.  

49. In this respect, the Commission first notes that pilotage services are services in the field 

of maritime transport. The right of establishment provided for in Article 49 TFEU applies 

in full to these services. On the other hand, the free movement of such services is regulated 

on the basis of measures adopted on the basis of Article 100(2) TFEU. On the basis of this 

provision, the Union adopted Regulation (EU) 2017/352.  

50. The Ministry of Transport considers that the establishment of exclusive rights for pilotage 

services is justified because Member States may decide not to apply the provisions of 

Chapter II of this Regulation to pilotage services. However, if the Member State decides 

not to apply these rules to pilotage44, these services nevertheless remain subject to the 

provisions of the Treaty, in particular Article 49, and the establishment of a legal 

monopoly must comply with that article45. 

51. In that regard, it follows from the case-law of the Court of Justice that national legislation 

under which exclusive rights to carry on an economic activity are conferred on a single 

private or public operator is capable, inter alia, of constituting a restriction both of the 

freedom of establishment and of the freedom to provide services, respect of which it would 

then be necessary to determine whether the restriction may be justified by an overriding 

reason relating to the public interest and, where appropriate, whether it is suitable for 

 
43  See recital (67) et seq. of Commission Decision of 18 March 2021  Alleged aid to RVV and Nordwasser 

GmbH, SA.48706  Germany. 

44  The situation to be determined in the present case by the national court. If the Member State has decided to 
apply Chapter II of the Regulation to pilotage services, the national court must assess whether the 
determination of the exclusive right complied, in particular, with Articles 6 and 8 of Regulation (EU) 
2017/352. However, the Commission expresses doubts as to whether those provisions were complied with in 
the present case. 

45   See, to that effect, judgment of the Court in Case C-576/13 Commission v Spain, EU:C:2014:2430, paragraphs 
36-38 and the case-law cited. 
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provider of the service in question. Where a contract is awarded through a competitive 

procedure, there is competition for the market49. 

56. As is apparent from the INPS and Arriva Italia judgments, in general, a legal monopoly 

cannot be established solely on the basis of the fact that the competent authorities have 

decided to conclude a contract by means of a direct award, unless they were required to 

assign the operation of the services in question exclusively to an undertaking by 

legislative, regulatory or administrative provisions. Only in such a case could it be 

considered that there was no competition for the market. If the relevant authorities retain 

the right to bid for the services in question, it cannot be concluded that competition for the 

market has been excluded50.  

57. In the present case, no competitive procedure took place for the entrustment of exclusive 

 

58. However, it does not follow from the information available that there would be any legal 

or regulatory obligation to grant the exclusive right for pilotage services to the three 

entities. On the contrary, it appears that the Romanian authorities would have been free to 

grant these rights to other providers. Indeed, the national legislation51 provides for 

different ways of providing pilotage services that can be used alternatively or 

complementarily. The Ministry of Transport, when adopting Order No 991/2020, 

exercised the discretion provided for by Government Order No 22/1999, by establishing 

that pilotage services in certain areas/ports shall be provided only by the three entities, by 

excluding any other means of providing these services. Therefore, entrusting the exclusive 

rights to port authorities was a possibility, not a legal or regulatory obligation.   

(iii) Lack of competition with other services 

59. As regards the third criterion for the existence of a legal monopoly, the pilotage service 

cannot be in competition with other services in the markets in which it is provided52. 

 
49  Notice on the notion of aid, footnote 273. 

50  Case C-659/17 INPS EU:C:2019:633, paragraph 38; Judgment of the Court in Case C-385/18, Arriva Italia, 
EU:C:2019:1121, paragraph 58 and the case-law cited. See also recitals (81) et seq. of Commission Decision 
of 12 July 2021  Alleged aid to RVV and Nordwasser GmbH, SA.48706  Germany. 

51  Article 50(1) of Government Ordinance 22/1999. See also Article 50(2) of the Ordinance which appears to 
establish that the provision of services by port administrations takes place where there are no authorised 
operators or where there is an impossibility to provide the services under concession. 

52  See Commission Decision of 12 July 2021  Alleged aid to RVV and Nordwasser GmbH, SA.48706  
Germany, recitals (88) to (90). 
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60. It is for the national court to ascertain whether other services would be in competition with 

the provision of pilotage services in the relevant areas/ports.  

(iv) Absence of cross-subsidisation 

61. As regards the fourth criterion, it is for the national court to assess whether the alleged 

markets that are open to competition.  

62. In such a case, they must have a separate accounting system that excludes cross-

subsidisation of services or products supplied on other markets. Such a system would not 

be necessary only if the other activities provided by the beneficiaries are of an ancillary 

nature and are economically minor.53 The Commission does not have at its disposal the 

necessary information to assess compliance with this condition. 

IV. CONCLUSION 

63. In view of the above, on the basis of the information available, the Commission considers 

that: 

a)  and ACN an exclusive right 

to provide pilotage services in certain areas/ports; 

b) Such measure (i) is granted through State resources, (ii) is imputable to the State, (iii) 

provides a selective advantage to the beneficiaries and (iv) may affect trade between 

Member States. 

c) It is for the national court to determine whether the activity of providing pilotage 

services constitutes an economic activity and whether it distorts competition.   

64. In order to assess whether pilotage services constitute an economic activity, the national 

court should verify the status of each of the alleged beneficiaries (i.e. whether they are 

public undertakings which also carry out economic activities or exercise only public 

powers), (ii) to the extent that they also provide economic and non-economic activities, 

whether the prerogatives of public power can be dissociated from activities of an 

economic nature, (iii) whether the provision of pilotage services could be regarded as an 

exercise of public powers by the alleged beneficiaries or they have been granted an 

exclusive right to provide a service on a market, taking into account the characteristics of 

 
53  See Commission Decision of 12 July 2021  Alleged aid to RVV and Nordwasser GmbH, SA.48706  

Germany, recital (92).  
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the pilotage services provided, including how remuneration is determined and whether 

there are operators willing or able to provide them by complying with certain conditions 

on safety.  

65. If the national court considers that pilotage services in Romania constitute an economic 

activity, it should determine whether the measure distorts competition, in particular 

whether the conditions set out in point 188 of the Notice on notion of aid are cumulatively 

fulfilled. In that regard, the national court would have to ascertain whether the statutory 

monopoly established in favour of the three entities complies with national and EU law, 

whether competition is excluded not only on the market but also for the market, whether 

those services are in competition with other services and whether the risk of cross-

subsidisation is excluded.   

V. PUBLICATION 

66. Pursuant to point 130 of the Enforcement Notice, the Commission may make its opinions 

publicly available on its website.   

67. For this reason, the High Court of Cassation and Justice is requested to give its consent to 

the publication of this opinion. If the opinion contains information considered 

confidential, including professional secrets and data protected by the GDPR54 

confidential i

provide the Commission services with a non-confidential version thereof or to indicate 

which parts of the opinion would contain confidential information. 

68. The Commission would be grateful if the High Court of Cassation and Justice could reply 

as soon as possible, preferably within 2 months from the date of delivery of this opinion, 

to the following email address: COMP-AMICUS-STATE-AID@ec.europa.eu, 

mentioning the file number SA.108667 (2024/NC)  Navigation paths on the Danube. 

In case of objections, the High Court of Cassation and Justice is asked to set out its reasons 

for such refusal.  

69. In addition to the envisaged publication of the opinion, the Commission also intends to 

publish on its website the entire judgment of the High Court of Cassation and Justice, 

when it is available, removing confidential information or including a link to the national 

 
54  Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the 

protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, 
offices and agencies and on the free movement of such data (OJ L 295, 21.11.2018, p. 39). 
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page where it is published, in order to provide wider information to the public and share 

best practices with other jurisdictions. To this end, the Commission requests the High 

Court of Cassation and Justice to forward the judgment or, if it has been published on a 

national website, the link to this page. However, if the national legislation does not provide 

for such publication, the High Court of Cassation and Justice is requested to inform the 

Commission services as soon as possible and the Commission will only publish the 

opinion.  

I am confident that the observations provided above will be useful in resolving the present 

case. 

 

Sincerely,  




