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           21 March 2025, Brussels 

 

FEAD position on the consultation on the draft amendments to 
State aid Implementing Regulation and State aid Best Practices 

Code as regards access to justice in environmental matters 
 
FEAD, the European Waste Management Association, representing the private waste and 

resource management industry across Europe, provided feedback in previous steps to this 

initiative. In such previous statements, June 2024, FEAD welcomed the Commission’s 

initiative to ensure access to justice in environmental matters related to State aid while 

strongly stressing that the planned procedure must not jeopardise or compromise the 

anonymity of complainants. In view of the draft amendments to the State aid Implementing 

Regulation and State aid Best Practices Code, we would like to submit additional 

comments, mainly aimed at seeking clarification and strongly advocating for a wide 

coverage of market actors eligible to the internal review mechanism, which must be 

any organisation and not only non-governmental organisations, in line with the spirit 

of the Aarhus Convention. 

The new ‘Internal review mechanism following the Aarhus Convention Compliance 

Committee findings in ACCC/C/2015/128’ is limited in the draft to:  

• Eligible non-governmental organisations 

• Formal investigation procedures initiated under Article 108(2) TFEU 

In relation to the first requirement of being a non-governmental organisation, a broad 

interpretation can also include business groups (e.g. definition by EEA). However, no 

definition is provided in the draft. Therefore, we point out that a clarification of the eligible 

actors is strongly needed and this must, in any case, ensure a wide coverage of 

market actors eligible to the internal review mechanism. In fact, Art. 9(3) of the Aarhus 

Convention, which was origin of the legal case that led to these amendments 

(ACCC/C/2015/128), refers to access to justice for members of the public, while ‘public’ is 

defined as ‘one or more natural or legal persons, and, in accordance with national legislation 

or practice, their associations, organizations or groups’. 

An extension of the scope as indicated above is needed because, as recognised in the legal 

case that led to the amendments, the current complaint mechanism does not provide 

access to an administrative or judicial procedure to challenge a decision on state aid 

measures by the Commission under article 108(2) TFEU since the decision whether to 

commence a formal investigative procedure rest at the discretion of the Commission. 

Moreover, access to the current complaint mechanism is also limited, in this case to 

‘interested parties’. The Commission has interpreted ‘interested parties’ to cover only those 

persons whose market position or that of their members can be affected. Even more 

narrowly, on 3 May 2018, the European Ombudsman held that in order to be considered an 




