Summary of Public Consultation Contributions
on the draft EU Merger Guidelines

26 June 2026

This note summarises the feedback provided by stakeholders during the public consultation
conducted by the Commission between 30 April and 26 June 2026 on the published draft of the
EU Merger Guidelines. This high-level summary is not designed to be exhaustive, nor does it
necessarily reflect the position of the European Commission or DG Competition on the topics
raised.

Stakeholders across the board express broad support for the revision process, praising
transparency and opportunities for engagement. They commend DG COMP’s willingness to
openly discuss, explain the policy choices made in a pedagogical way, and take into account
diverse points of view. Efforts conducted to involve many different types of stakeholders in the
discussion were welcomed.

On substance, as detailed below, stakeholders overall strike a positive tone, while suggesting
adjustments and potential improvements, underlying that the inclusive process transpired in the
balance struck between ensuring a more dynamic and modern approach to merger control while
maintaining an evidenced-based, competition-centric and predictable enforcement.

° The feedback provided by Member States is broadly positive. Member States find the
draft text to strike an appropriate balance between acknowledging scale and broader
policy objectives as an important driver of competitiveness, while continuing to
safeguard effective competition. Member States also welcome the expanded guidance
on efficiencies, potential competition and the more dynamic approach taken overall
(including the introduction of the innovation shield), as well as the novel guidance on
Article 21 of the EU Merger Regulation.

° Member States also recommend some improvements, notably putting less emphasis on
the Commission’s margin of discretion, or clarifying that efficiency claims remain tied to
sound economic evidence and the three-pronged test (verifiability, merger-specificity,
and consumer benefit). Some Member States also caution that the final text should
remain focussed on the Commission’s core mandate to protect effective competition,
rather than further opening up to wider policy objectives.

° National Competition Authorities (‘NCAs’) of the EEA Member States are also largely
positive in their feedback on the updated guidance, in particular the updated sections on
theories of harm, but raise some concerns about how the new efficiencies framework
would work in practice and risks of politicisation.

° With afocus on the introductory sections, many NCAs raise concerns that the framing of
mergers as generating positive scale to the benefit of competitiveness and resilience
among other policy objectives was misplaced. Some question whether the draft was
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straying too far from the legal mandate. A number of NCAs also highlight how they use
the EU merger guidelines as their own guidelines and fear that the focus on EEA-
wide/global scale or industrial policy objectives could lead to a disconnect between the
EU and Member States practices and be potentially harmful to their ability to apply the
guidelines.

NCAs encourage the Commission to make clearer that its mandate is to preserve
effective competition. Furthermore, NCAs insist that the relationship between scale and
market power should be clarified and balanced in the draft, given the current onus on the
benefits of the former but not the harmful effects of the latter. NCAs are also generally
concerned as to the level of discretion of the Commission set out in the draft text and
suggest to clarify the limits in line with the case law. Likewise, they caution against
lowering the bar for accepting speculative efficiencies that would materialize only in the
distant future and forcefully support maintaining the three-pronged test.

Large businesses welcome the weight given by the draft Guidelines to scale, innovation,
investment and resilience as pro-competitive factors, and its commitment to look
beyond price competition with the adoption of a more dynamic approach. Large
businesses also voiced concerns about the codification of certain theories of harm
which, in their view, could increase complexity. US stakeholders have voiced concerns
that certain parts of the draft would suggest that US-led transactions would be treated
differently than comparable EU-led transactions, arguing that the introduction of
objectives such as EU competitiveness could be read as permitting large European deals
while discouraging comparable US-led transactions. They called for an explicit statement
that the impact of a merger is assessed on the basis of consumer effects on the relevant
market, not on the headquarters of the parties, both for harm and for efficiencies.

Some large businesses also warn against the language regarding the Commission’s
margin of discretion, pointing out that it should be confined to complex economic
matters, as per the case law. With respect to efficiencies, large businesses welcome the
more dynamic framework, but warn that it is still too rigid and that more weight should be
given to benefits materialising in the long-term. They require more guidance on the
evidence required from merging parties to support their efficiency claims, as well as an
alignment of the legal and evidentiary standard for theories of harm and theories of
benefit. They submit that the guidelines should also further clarify how the Commission
will carry out the balancing exercise between harm and benefit and how it will adopt a
more flexible approach with respect to ‘out-of-market’ efficiencies.

Large businesses also welcome the guidance on Article 21 as reaffirming the principle of
the one-stop-shop in the context of proliferation of national measures, improving legal
certainty and predictability. They viewed it as essential to maintain the EU as an attractive
venue for cross border M&A and investments. They asked for further clarification on
certain concepts and the mechanisms of the review.

Large telecom operators and associations welcome the constructive and forward-
looking approach taken in the draft merger guidelines, supporting the emphasis given to



a more dynamic approach, the enhanced role of non-price parameters and the
introduction of the ‘theory of benefit’ concept. They propose further changes, notably the
acknowledgement of the potential benefits resulting from in-market scale, referring to
consolidation at national level, besides the draft text’s focus on European and global
scale. They also suggest reducing complexity by confining novel theories of harm (labour
markets, pivotality) to specific situations and introduce safe harbours.

They further require that the guidelines adopt a genuinely symmetric evidentiary standard
for benefit and harm, remove quantification requirements that do not have an equivalent
in the harm assessment, and include more guidance regarding the evidence for
demonstrating efficiencies. In their view, direct and dynamic efficiencies should be
treated as a continuum and their assessment should be further aligned. The ‘no less
anticompetitive alternative’ test should be replaced with a single symmetric
counterfactual. It should not be required that efficiencies have a benefit on a lasting
basis. It should be recognized that fixed cost savings may change investment incentives.
Time horizons should reflect industry and case specific investment cycles. The scope of
out-of-market efficiencies should be broadened.

Finally, large telecom operators submit that the Commission’s ’margin of discretion’
should be deleted or aligned with CK Telecoms, confining it to economic matters and
clarifying that there is no margin of discretion when it comes to the weighing of price and
non-price parameters and to the appraisal of evidence.

Small telecom operators, MVNO associations and tower companies highlight that
merger assessment should focus on how a merger affects effective competition.
Customer interests should remain at the core of merger assessments, including the
preservation of a wide range of service providers and consumer choice. There should be
no presumption that larger companies are necessarily more efficient. To the contrary,
SMEs can outperform larger incumbents in investment intensity and R&D effort. The
introduction of theories of harm such as entrenchment and portfolio effects is welcome.
The section on reduction of investment competition should be strengthened. In
telecoms, foreclosure should be given more importance and competition at the
wholesale level should be safeguarded. It also should be recognised that coordination
may take unusual forms. Reduced infrastructure competition could harm resilience and
end-users. The stronger emphasis on non-price parameters of competition is welcome.
The list of possible competition parameters could be expanded to factors such as service
continuity and network redundancy. In efficiencies, there should be a high standard for
verifiability, merger-specificity and benefits to consumers. The discussion of direct and
dynamic efficiencies is welcome. |In telecoms, network related efficiencies would be
most credible, while generic cost savings, overhead reductions and improved bargaining
power should notbe accepted. Finally, the guidelines should clarify that efficiencies need
to offset anticompetitive harm and should prevent the creation or strengthening of
durable market power.

(Other) small businesses welcome the new merger guidelines and the additional
guidance given on theories of harm (such as foreclosure and entrenchment), the bigger



emphasis on non-price parameters of competition and the recognition that structural
indicators may not fully capture market power. Some ask to clarify that ‘killer
acquisitions’ do not benefit from the innovation shield and to clarify the definition of
dynamic competitive potential. They further indicate that the standard for the
assessment of efficiencies should remain high and should ensure that benefits outweigh
harm on a lasting basis.

Consumer associations submit that it is important to keep the impact on consumer
welfare as a central concern for merger control. Other objectives may be valid, but price
effects of mergers that directly impact the cost of living need to remain central to the
assessment of mergers. They highlight that the draft Guidelines provide for a useful
update of the Commission’s toolbox for the assessment of anticompetitive effects and
helpful guidance on digital markets. However, they express concern that the draft
Guidelines paint too positive a picture of the role consolidation can play in strengthening
competitiveness and that disproportionate focus is placed on efficiencies. They further
call for the introduction of rebuttable market share presumptions to identify harmful
mergers and for the narrowing of the circumstances under which mergers fall under the
innovation shield.

Trade Unions support the inclusion of the framework to assess monopsony power on
labour markets. They welcome labour market monopsony as a standalone theory of
harm, independent from harm to downstream customers, as well as the broad definition
of workers (irrespective of the exact contractual relationship). Unions call for the final
Guidelines to recognise that the exercise of monopsony power can also result in a SIEC
by reducing employment levels, and to recognise that mergers can undermine collective
bargaining agreements, thereby weakening workers’ countervailing bargaining power.
Further, they underline that cost savings derived from market power upstream (such as
monopsony power on labour markets) must not be accepted as efficiencies.

Start-up associations welcome that the draft Guidelines modernise the framework by
recognising the importance of dynamic competition and placing greater emphasis on the
specificities of innovation-driven markets. Start-ups also generally welcome the
recognition that mergers can create pro-competitive scale and the greater prominence
given to efficiencies in the draft text.

At the same time, the start-up community puts forward the view that broader theories of
harm combined with the Commission’s margin of discretion in the draft Guidelines may
decrease legal certainty for start-ups and investors. They emphasise the importance of
predictability and proportionality in merger control for preserving exit options for start-
ups. Start-ups appreciate the efforts made in the draft text to avoid unnecessary red tape
for unproblematic start-up deals, notably by introducing the innovation shield. However,
they consider that, in order to be effective, the innovation shield requires greater clarity
astoits scope and the applicable criteria. In particular, start-up associations suggest the
shield’s application should not exclude gatekeepers as, in their view, this would risk
creating a two-tier system of exit opportunities for start-ups.



Civil society organisations welcome the consolidation of the horizontal and non-
horizontal guidelines into a single integrated text. They also welcome the stronger focus
on non-price aspects of competition, the recognition that a balance of power isimportant
for democracy and market resilience, and the inclusion of impacts on workers. They
further support the new guidance on foreclosure, potential competition and
entrenchment. However, they consider that market power and concentration have risen
sharply over recent decades in Europe and worldwide because of under-enforcement
and weak merger control. The build-up of market power in many sectors, especially in
digital markets, has reduced the competitiveness and resilience of the internal market
and harmed consumers.

They are concerned about the language on pro-competitive effects of scale, and indicate
that the first section of the draft Guidelines is not balanced; they suggest that this section
should explain the risks of market power more clearly. They are also concerned about
speculative claims of dynamic efficiencies, which are difficult to verify. Efficiencies from
mergers that substantially reduce competition are often limited, short-lived or not
realised. The three-pronged test must remain in place and the evidence requirements
must be stricter. They are concerned about the innovation shield and the risks of
entrenchment or ‘killer acquisitions’. The shield should not be available to companies
with market power or to gatekeepers. Finally they raised concerns over the way
entrenchment is currently confined to dominant firms.

Law firms and lawyers’ associations generally welcome the focus on mergers’
efficiencies, including through increased scale. At the same time, many law firms caution
that consumer welfare should continue to be the benchmark of merger control and that
competitiveness and other strategic autonomy objectives must be pursued through the
protection of effective competition. To avoid legal uncertainty, the approach to scale
should be made more concrete and operational.

Law firms also welcome the shift towards a more dynamic assessment, and support
taking effects on innovation and investment into account in the assessment, but suggest
that greater guidance is required. Some suggest better explaining the concept of dynamic
competitive potential. Others indicate that the theory of harm on loss of investment
competition sets the intervention threshold too low, with the mere requirement of a
“reduction of incentive to invest” that would capture also ordinary post-merger
rationalisation. A number of law firms suggest that the loss of investment competition
overlaps with, and could be integrated into, other theories of harm, including loss of
innovation competition, loss of potential competition, and loss of head-to-head
competition.

Most law firms welcome the standalone treatment of innovation competition but ask for
additional guidance and limiting principles, especially regarding the loss of general
innovation competition. Most law firms also welcome the innovation shield as serving a
legitimate purpose, but ask for clarification of its legal nature and note that its criteria
warrant clarification. There is also a request for guidance and limiting principles for the
entrenchment section. Many lawyers endorse the pre-existing dominance requirement



as an important limiting principle, but suggest a clearer distinction of entrenchment from
other theories of harm.

There is broad support for the expanded guidance on efficiencies, including the
distinction between direct and dynamic efficiencies. Lawyers generally welcome the
theory of benefit but a number of law firms ask for more guidance on the balancing test,
in particular in case of asymmetric harm and benefit. Regarding procedure, lawyers
generally welcome the signal for early engagement but ask for more guidance on timing
and scope of such early engagement.

They see the guidance on Article 21 as positive for legal certainty, and helpful to preserve
the internal market and circumscribe Member State measures to what is legitimate and
necessary. They ask to clarify a number of legal concepts, the procedures of the review
itself, and its interaction with other processes.

Economic consultancies broadly welcome the draft Merger Guidelines as a timely and
significant modernisation of the Commission’s merger assessment framework,
recognising in particular the consolidation of the horizontal and non-horizontal
guidelines, the greater emphasis on dynamic competition, and the introduction of the
new theory of benefit. Many regard the latter as one of the draft’s most important
innovations, representing a significant step towards a more balanced assessment of
mergers in which procompetitive benefits are considered alongside potential harms. At
the same time, they identify several areas where they consider further refinement would
improve legal certainty and economic robustness.

They put forward that the Guidelines should remain firmly anchored in an effects-based
approach, with mergers assessed on the basis of their likely competitive effects rather
than structural indicators or broad presumptions. Respondents also argue that the
theory of benefit should be fully reflected in practice through genuinely symmetric
treatment of harm and benefits, including comparable evidentiary standards,
counterfactual and balancing methodologies. While welcoming the enhanced
recognition of efficiencies, many consider that the framework should be made more
operational through clearer guidance on verifiability, merger specificity and the
assessment of dynamic and out-of-market benefits.

They also argue that the Guidelines should better reflect the distinct economics of non-
horizontal mergers by recognising that vertical and conglomerate mergers are generally
less likely to harm competition than horizontal mergers. They advocate reinstating
appropriate safe harbours and ensuring that foreclosure theories remain confined to
cases where the merger can be shown to create the ability and incentive to foreclose,
resulting in likely anticompetitive effects. More generally, they suggest dynamic theories
of harm, such as innovation, entrenchment and resilience, should likewise be
accompanied by clearer limiting principles and stronger evidentiary requirements. It is
also suggested that several of the draft’s new concepts, notably resilience, balancing
across multiple dimensions of competition, and broader policy objectives, risk
introducing excessive discretion into merger assessment.



Academics broadly welcome the draft’s structural innovations: the symmetry between
theories of harm and benefit, the holistic treatment of parameters of competition under
the consumer welfare standard (e.g. price, innovation, resilience), flexibility in the
relevant time horizon for the assessment, and the focus on innovation capabilities.

At the same time, they urge further development on specific mechanisms: harm to
innovation through loss of human capital (inventor exit, team disruption) and not only
cancelled projects, the interaction of the innovation shield with entrenchment and ‘killer
acquisitions’, and consistent treatment of buyer power. Some argue the draft attempts
to achieve too much: layering competitiveness, resilience and industrial-policy goals
onto competition analysis, and that the forward-looking, qualitative theories of harm (e.g.
entrenchment and portfolio effects) threaten legal certainty, urging softer structural
screens, symmetric evidentiary standards, and restraint on non-competition objectives.

Others warn of under-enforcement, contending that the draft’s favourable stance toward
efficiencies sits uneasily with the thin ex post evidence for merger-specific, consumer-
benefiting efficiencies, and that harmful start-up acquisitions, stronger acquirer-based
structural presumptions, and scepticism toward the 'European Champions‘ rationale
warrant more weight.



