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RESPONSE TO THEEUROPEAN COMMISSION’S PUBLIC CONSULTATION OF 7
OcTOBER 2016

EVALUATION OF PROCEDURAL AND JURISDICTIONAL ASPECTS OF EU
MERGER CONTROL

13JANUARY 2017

Introduction and executive summary

Reference is made to the European Commissidhs Gommission) public
consultation of 7 October 2016, on the evaluation poocedural and
jurisdictional aspects of EU merger control. Thisijoint response by Canada
Pension Plan Investment Boar@RPIB), Alberta Investment Management
Corporation AIMCo), OMERS Administration Corporation OMERYS),
Public Sector Pension Investment Boar&SRIB), British Columbia
Investment Management CorporatiobclMC), Ontario Teachers’ Pension
Plan OTPP) and Caisse de dépbt et placement du QuébeDQ). The
Parties have total assets under management of ttmrameEUR 815 billion, of
which approximately EUR 139 billion is held in tB&J.

Background to the parties

CPPIB is a professional investment management @afgon that invests the
funds not needed by the Canada Pension RIBR)(to pay current benefits on
behalf of 19 million contributors and beneficiari€PPIB has approximately
EUR 214.8 billion assets under management as of&ftember 2016, of
which approximately EUR 41.5 billion is held in tB&J). In order to build a
diversified portfolio of CPP assets, CPPIB invastpublic equities, private
equities, real estate, infrastructure and fixed ome instruments.
Headquartered in Toronto, with offices in Londongrig Kong, Mumbai,

Luxembourg, New York and S&o Paulo, CPPIB is goa#rand managed
independently of the CPP and at arm’s length frovegnment:

AIMCo is one of Canada’'s largest and most divezdifiinstitutional
investment managers with approximately EUR 64.8ohilof assets under
management, of which approximately EUR 6.1 billisnheld in the EU.
AIMCo was established on 1 January 2008 with a rasntb provide superior
long-term investment results for its clients. AIM©perates at arms-length
from the Government of Alberta and invests globaltybehalf of 31 pension,
endowment and government funds in the Province lbera. AIMCo is
headquartered in Edmonton, and has offices in Torand Londor.

Founded in 1962, OMERS administers one of Candalgest defined benefit
pension plans, with more than EUR 55 billion in assets as at 31 December
2015, at which time, the fund’s gross exposure ke was approximately
EUR 19.4 billion. It invests and administers pensidor 461,000 members
from municipalities, school boards, emergency sewiand local agencies

! More information about CPPIB can be found at wepmib.com.

2 More information about AIMCo can be found at waimco.alberta.ca.
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across the Province of Ontario. OMERS has employed®ronto and other
major cities across North America, the United Kiogd Europe and
Australia, originating and managing a diversifieartfolio of investments in
public markets, private equity, infrastructure aedl estaté.

PSPIB is a large Canadian pension investment managié approximately
EUR 89.9 billion of assets under management asOo$&ptember 2016, of
which approximately EUR 19.2 billion is held in tB&). PSPIB invests funds
for the pension plans of the Public Service, theadan Armed Forces, the
Royal Canadian Mounted Police and the Reserve FJP&PIB invests
through a global portfolio in stocks, bonds andeotfixed-income securities,
and investments in private equity, real estateastfucture, natural resources
and private debt. PSPIB is headquartered in Ottawd has offices in
Montreal, New York and Londch.

bcIMC is a large Canadian institutional investoithwapproximately EUR
87.1 billion assets under management as of 31 M&@bh6, of which
approximately EUR 9.7 billion is held in the EU.IME invests on behalf of
public sector clients in British Columbia and heljpsance the retirement
benefits of more than 538,000 plan members, asagelhsurance and benefit
funds that cover over 2.3 million workers. bcIMGrasts in fixed income,
mortgages, public and private equity, real estategstructure and renewable
resources. bcIMC is headquartered in Victdria.

OTPP is a corporation without share capital incoaped under the Teachers’
Pension Act (Ontario), having its principal offi@ad business address in
Toronto, Ontario, Canada and offices in London, ¢i&ong and New York.
OTPP is concerned with the administration of pemsbenefits and the
investment of pension plan assets on behalf of@@nd retired teachers in
the Canadian province of Ontario. It is the largasgle-profession pension
plan in Canada, with approximately EUR 122.5 hillim net assets at 31
December 2015, of which approximately EUR 7.9 duillis currently held in
the EU. OTPP is jointly sponsored by the Governn@&EnOntario and the
Ontario Teachers’ Federation, a professional omgaioin established by the
Government of Ontario and of which all teacherpublicly funded schools in
the Province of Ontario are membérs.

CDPQ is a long-term institutional investor that mge&s funds primarily for
public and parapublic pension and insurance plaats, approximately EUR
182.2 billion in net assets under management &9 atune 2016, of which
approximately EUR 35.2 billion is held in the EUs Ane of Canada’s leading
institutional fund managers, CDPQ invests in méijmancial markets, private
equity, infrastructure and real estate, globalypR®Q is headquartered in

More information about OMERS can be found at wewmers.com.
More information about PSPIB can be found at wmwestpsp.com.
More information about bcIMC can be found at wieimc.com.

More information about OTPP can be found at wwppaom.
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Montreal, with subsidiaries in London, New York,rBaMexico City, Delhi,
Singapore and Sydnéy.

Commission’s policy objectives

We greatly appreciate the opportunity to respondtihe Commission’s
consultation and provide feedback for optimizatomihthe merger control
framework. We especially welcome the Commissiowssideration of ways
to improve the assessment of cases that observeretpg@rements for
simplified treatmerit(also referred to as simple cases in this respars® to
reduce the burden for companies, while preservimg dbjectives of the
Merger Regulation.

One of the Commission’s key priorities is to deliveew jobs, growth and
investment. Accordingly, the First Vice Presiderittbe Commission was
entrusted with the responsibility for better regjola and given the mandate to
identify “red tape”, which includes reducing unngsary regulatory burdens.
In the Commission Work Programme 2015, the Commissinnounced that
rules will be overhauled to make sure they contalio the jobs and growth
agenda ~“where there is unnecessary red tape, we will ¢uf’iln addition,
Commissioner for Competition Vestager indicatechan State of the Union
speech on 15 June 2015 thedmpetition policy is a key factor in creating a
climate that fosters investment and innovatidh”

In the Commission Communication on Long-Term Finagof the European
Economy, the Commission indicates that non-bankrcgsu of financing,
including pension funds, play a significant role time diversification of
funding. As the Commission confirms, this“important in the short run to
improve the availability of financing, as well as the long run, to help the
European economy sustain future crises bettéiloreover, the Commission
identifies pension funds as institutional investarth long-term liabilities, so
they have the capacity to Heatient” investors=? The fact that pension funds
are increasingly turning to alternative investmestsch as infrastructure, in

" More information about CDPQ can be found at wvdwazcom.

8 The categories of cases that are mentioned it paind 6 of the Commission Notice on a simplified
procedure for treatment of certain concentratiam$en Council Regulation (EC) No 139/20a4¢
Notice).

® Communication from the Commission to the Europ@amliament, the Council, the European
Economic and Social Committee and the Committeab@Regions, Commission Work Programme
2015, A New Start, p. 3.

10 Speech Margrethe Vestager, ‘The State of the tndmtitrust in the EU in 2015-2016’, 15 June

2015.

* Communication from the Commission to the EuropBariiament and the Council on Long-Term
Financing of the European Economy, 27 March 2014, p

12 Communication from the Commission to the EuropBariiament and the Council on Long-Term
Financing of the European Economy, 27 March 2018, p
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order to diversify portfolios and provide highetumns, is also welcomed by
the Commission.

Merger control regime is burdensome and needs tionpeoved

Whilst we fully appreciate and understand the nfeedan effective merger
control regime, we believe that in relation to ttieatment of cases that
observe the requirements for simplified treatmémt, merger control system
needs to be significantly improved.

As our common investment structure involves invegtalongside other
operating and financial investors, filing obligat&oto the Commission are
often triggered regardless of the turnover, size activities of the target in
which we invest. Due to the nature of our investiteensually in fragmented
markets such as real estate, or infrastructureyabemajority of cases involve
investments that are not capable of adversely t@ffpcompetition. Yet, due
to the structure of our investments (joint ventlgessortia), we need to obtain
EU merger control clearance for most investmentanake, even if it relates
to an individual real estate building or toll roadd even if these isolated
assets are located outside of the EU. For exancplsges M.6213, M.7124,
M.7689, M.7775, M.7776, M.7809, M.8052, M.8122, W78, M.8194 and

M.8205 each concerned an individual building/wared® the acquisition of
which did not result in any meaningful overlap. €a$1.6604 and M.8173
concerned a toll road in Chile and Mexico respetyivand case M.7260
concerned a natural gas pipeline in Peru. Case 28.&®ncerned a solar
thermal generation plant active exclusively in theted States.

The resources required to assess filings requiresmenth often complex
investment structures and to obtain EU merger obrtlearance and the
associated costs and administrative burden aresignyficant and in our view
clearly disproportionate when considering thatdbgctive of merger control
is to prevent transactions involving an adverseaichpn competition.

To illustrate, as a result of the way that the fregttions thresholds contained
in the Merger Regulation apply, we notified morearth40 cases to the
Commission over the period 2010-2016. This includese than 25 cases
during 2015-2016. Some of us individually need tiifg on average five

cases annually.

Over the period 2010 to 2016, more than 95% ofitkiestments notified by
us were cleared under the simplified procedurehase 1. Not a single case
raised substantive competition conceths.

As will be described further in this response, tmministrative burden
associated with first identifying filing requirentsnand then preparing each
notification is substantial. This includes the megtion and submission of a
detailed notification form, a pre-notification peaksting several weeks with
multiple rounds of questions in the form of Reqsedstr Information RFI)
and subsequently a 20 to 25 working day formalexe\period.

13 Requiring remedies and/or a Phase 2 procedure.
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1.18 The aforementioned review period can, and doesg lamaterial impact on
our ability to participate in auctions where anligbito close in a timely
manner often has a meaningful impact on our chahsaccess.

1.19 Use of the Short Form CO does not materially redtiee administrative
burden, compared to use of the Form CO in a stinatthere there are no
affected markets. In addition, regularly, the gioewst raised by the case teams
do not appear proportionate or necessary and &g of a formalistic nature
whereby the relevance of the information to assegsdithe lack of)
competition concerns is not always apparent. Questire moreover typically
only raised during the pre-notification phase, whilo questions are asked
during the formal review period. This unnecessaaitg significantly prolongs
the overall period needed for obtaining clearantecircumstances where
competitive auction processes are frequently irealv

1.20 Apart from the administrative burden associatedhwihe notification
procedure, the current merger regime results iitiaddl costs and risks when
making investments. Clearance from the Commiss®noften the last
condition precedent that needs to be satisfiedrbedtwsing of a transaction
can take place. Depending on the transaction,tiaig mean that financing
needs to be kept in place for a longer period,easing costs. In addition, in
some cases investors need to compensate sellerthdoperiod between
signing and closing, so that the longer it take<lose the transaction, the
greater the costs incurred by the buyers.

1.21 Worse, having to obtain merger control clearance icapractice result in
losing out on an investment opportunity, becausey feequently, sales
processes are run as competitive auctions, givamagtlemand for real estate,
infrastructure and other assets, and regularherselllo not want to sell to
investors that need to obtain merger control apgroVhis is unrelated to
competition concerns (which in many cases are apsen simply driven by
the preference to sell to another investor thatdconmediately sign and close
the transaction (for example, because a competingstor acquires sole
control as result of which the notification threltsocontained in the Merger
Regulation are not exceeded). The need to obtargeneontrol approval for
transactions that can obviously not raise any cohigee concerns can in
practice negatively affect the opportunities for tes partner with other
investors. The way the current EU merger contrdesuapply to our
investments is often difficult for us to explain potential transaction parties
and seems difficult to explain in view of the Comssion’s policy objectives.
As the number of investments by us in the EU insgea the scale and
significance of the problem will become more subah

1.22 In this regard, we note (and support) the obseymadif Mr. Mosso, Acting
Deputy Director General for mergers at DG COMP{:thiEhe key challenge
of merger control in the EU is to ensure that thesipve impact of M&A
activity in terms of restructuring and investmesitpreserved to the greatest
extent possible without negatively affecting thengetitive structure of the
markets concerned™ We agree that the Commission should strive to meet

14 Speech Carles Esteva Mosso, ‘EU Merger Conttod Big Picture’, 12 November 2014.
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this challenge by re-considering whether mergettrobnules are fit for this
purpose and achieve this balance and considerthieatpplication of the
current EU merger control regime to simple casesxdyeces unintentional
consequences by functioning as a disproportionatel annecessary
administrative burden and potential obstacle forking investments in
Europe.

Suggestions for improvement

1.23 In this response, we make a number of suggestmmgrove the framework
as it applies to simple cases. These suggestichslat

€) Removing the standstill obligation for all casesttlobserve the
requirements for simplified treatment, allowing feimultaneous
signing and closing of transactions;

(b) Removing a notification obligation in relation t@rficular types of
transactions that do not involve horizontal or ieait overlap, that
involve joint ventures with no (or very little) nex to the EEA or that
involve a change from joint to sole control. Altatively, reducing the
information that needs to be provided for thesesypf transactions by
replacing the need to submit a Short Form CO withirdormation
notice. Under all circumstances, also in case ridgication obligation
applies, the one stop shop principle should coetitwuapply for these
types of transactions;

() More critically assessing whether requests for tamthl information
are proportionate and necessary to determine thgbamriicular
transaction does not result in a significant impesht to effective
competition;

(d) Providing more clarity regarding how full-functiditg is assessed and
when the criterion is applied;

(e) Promoting consistency with respect to the compwsitf case teams
that deal with subsequent notifications made by d&e company.
The review of our investments can be made morecieffi and
effective if one or more case team members areliadothat are
familiar with both our portfolio from previous casand of common
structures employed in a funds and/or real estditastructure
platform context.

1.24 We are among the largest institutional investots/@dn Europe and remain
fully committed to making future investments in tfegion. We consider that
the changes that are proposed in this responsesiafiéguard the objectives of
an effective merger control regime and that thespgsed changes align with
the Commission’s broader policy objectives as desdrabove. At the same
time, it provides investors with more flexibilitynd a reduction of the
administrative burden. Overall it makes for a mdygamic and competitive
market while still giving the Commission the congrdt justifiably requires.
We strongly advocate amending the merger contrginme as per the
suggestions in this response, to facilitate eveatgr investment in the EU.
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Below we address the topics and questions raisetdhdyCommission in its
consultation, focussing on the treatment of singalees.

One-stop-shop principle should be maintainetd

The one stop shop review at the EU level creatgsfgiant added value, as it
can increase efficiency by not having to submitfieations in multiple EEA
Member States. We therefore consider it importéat the one stop shop
review and jurisdiction of the Commission is mainéa in relation to the
categories of cases that are mentioned in poimds6aof the Notice. In this
response, we suggest ways to improve efficiendirénmerger control review
process of these categories of cases and amendmentsmit the
administrative burden for companies in relatiorcéses that do not result in
competition concerns. However, we do not advodade the scope of the one
stop shop review is limited.

The simplified procedure has not materially reducedthe burden placed
on notifying parties'®

In practice, the simplified procedure does not wariglly reduce the burden
on companies. The amount of information that néedse provided in a Short
Form CO is not materially reduced when comparedh wit~orm CO without
affected markets. An exception is the number aoppesof internal documents
that are requested in Section 5.4 of the Form @Mpared to a Short Form
CO where no reportable markets arise, althoughhéfret are no affected
markets a (partial) waiver in relation to this regucan be discussed and
agreed with the case team.

The 2013 Simplification Package introduced a useffiainge that in relation to
joint ventures, overlap in activities between pa@mpanies is not viewed as
a relevant vertical or horizontal relationship.

In addition, the 2013 Simplification Package udgfumcreased the market
share threshold to 20% for markets where thereoigzdntal overlap and to
30% for markets where there is vertical overlap.

However, in practice this increase has not resuftedsubstantial reduction of
the burden on the notifying party, as the 2013 $fiogtion Package requires
the inclusion of all “plausible alternative marKets

In our experience, the information burden is sigaifitly increased, as the
Commission often requires market data and desonigtin relation to multiple
narrow alternative and hypothetical market defim, even in situations in
which it is clear that no competition concerns eaise. These alternative and
hypothetical market definitions in relation to whinmformation needs to be
provided are sometimes not based on Commissioregeats and have in
some cases even been rejected in previous decisadopted by the
Commission. We suggest that the Commission can rmdteally assess

15 Question 1 and 10 of the Commission’s consultatio

16 Question 2, 7 and 12 of the Commission’s consaita
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whether an alternative and hypothetical marketlyeadncerns a plausible
alternative market, before additional informatios: requested from the
notifying party, particularly in cases where no gatition concerns can arise
on any possible basis.

3.6  Moreover, it seems that in practice case teamwenge focussed on whether
the (market share) thresholds for use of the Skorm CO are observed,
which seems to add to case teams’ approach of saggemarket data for
multiple alternative and hypothetical market deiaris, which sometimes
appear unduly narrow and unlikely to be plausible.

3.7 Also in view of the risk of the Commission requgithe notifying party to
switch to the use of the Form CO during the process not always apparent
that the Short Form CO provides tangible efficiegeyns. Immediate use of
the Form CO, in cases where there are no affectglats, does not result in a
substantial increase in the amount of informatiwat heeds to be provided (as
mentioned above) and it removes the risk of havmgrovide substantial
additional information to demonstrate that the shadds for use of the Short
Form CO are observed under all hypothetical scesari

4, Costs incurred by businesses when notifying simplecases are
disproportionate®’

4.1  The following applies with respect to each of tla¢egories of cases that are
mentioned in point 5 and 6 of the Notice. The asded resources and
workload required, as well as the fact that thetiggrneed to wait with
implementing the concentration until clearance basn obtained, appear
disproportionate in the view of the objective of t¥ierger Regulation.

Extensive RFIs during pre-notification

4.2 In practice, the number and scope of RFIs issueth®yCommission during
the pre-notification phase can be in some casensxe. This results in pre-
notification phases which regularly last severakekgeand causes delays to
commencement of the formal review period. This doetsappear useful in
relation to cases that obviously do not result my aompetition concerns.
Examples are cases M.7689, M.7775 and M.7776, wieistilted in less than
2% market share on the narrowest (hypothetical)ketaDepending on the
transaction, the delay as a result of a lengthynptdication phase can result
in an unnecessary increase in transaction costexéomple due to the need to
keep financing available for a longer period. leres that in many cases the
length of the pre-notification phase can be redumethising fewer questions.
Moreover, the Commission has the ability to raisesgions during the formal
review period, which may also allow for a shorteemll review period.

Full-functionality: lack of legal certainty

4.3 Moreover, the Commission’s guidance and practicganging certain
jurisdictional issues is to some extent uncert&ior. example, it is not clear
how the “full-functionality” criterion is appliedral under what circumstances.

1 Question 6, 9, 11 and 13 of the Commission’s alvaton.
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4.5

4.6

4.7

It appears that this has been applied differenthpss different cases and by
different case teams. This topic can be very ingurtwhen determining
whether the Commission has jurisdiction, and thirether a deal requires
merger clearance. This is for example especialgveat in the real estate and
infrastructure sectors. Some of us have experienoedtiple rounds of
questions from the Commission in relation to thapi¢ during the pre-
notification phase, resulting in material delayse3e questions could not have
been anticipated, in view of the apparent incoasisapplication of the full-
functionality criterion across cases. Examples méonsistencies include
whether the criterion needs to be applied whenat joontrol is acquired over
an asset which prior to the proposed concentratias solely controlled by
one of the notifying parties and whether real espdtforms are full-function
if the management and investment resources aredeabeontractually by one
of the parent companies and the joint venture inaited own staff. Moreover,
it is unclear if the full-functionality test neetls be applied in case a jointly
controlling shareholder is replaced or added tessting joint venture. We
would welcome more guidance on this from the Corsinis

Transactions falling under point 5a of the Notite

In general, joint ventures with no or negligiblegigities in the EEA can rarely
result in any potential competition concerns in A, especially if the
relevant market upon which the joint venture isv@ctioes not encompass the
EEA.

To illustrate, some of us have in the past invesiiedgside other investors in
infrastructure assets outside of the EEA, whiclartyecould not have any
effect on any market in the EEA, but still requinegrger control clearance
from the Commission. For example, reference is madease M.6604 and
M.8173, which concerned a toll road in Chile andxMe respectively, and
case M.7260, which concerned a natural gas pipatireeru. Case M.7629
concerned a solar thermal generation plant actkadusively in the United

States.

The current simplified procedure still results iaving to provide significant
information in the notification form, including irelation to activities that can
rarely have an effect in the EEA.

In this response, we propose that these typesiogactions are excluded from
a notification obligation and are deemed cleared gkample through a block
exemption similar to the State Aid General BlockeBption Regulation.

Alternatively, the submission of a summary inforimatnotice is proposed in

'8 It can moreover be considered if guidance canrbeigied that would potentially exclude certain
individual (real estate or infrastructure) assetefthe scope of “undertaking”, for example because
the asset is considered to provide insufficienteasdo a market. It would be very helpful if for
example an individual warehouse or office buildimgy longer falls within the scope of the Merger
Regulation.

19 This also addresses question 9 of the Commissirisultation.
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4.8

4.9

4.10

411

4.12

4.13

4.14

combination with an exemption from the standstibligation. In both
instances, the one stop shop principle should apply

Transactions falling under point 5b of the Notice

In general, a concentration involving parties whit not have activities
which horizontally or vertically overlap does notise any potential
competition concerns.

In this response, we also propose that these ypeansactions are excluded
from a notification obligation and are deemed ddarAlternatively, the
submission of a summary information notice is psgabin combination with
an exemption from the standstill obligation. In lbanstances, the one stop
shop principle should apply.

Transactions falling under point 5¢c or point 6 b&tNotice

We appreciate that in relation to these types arigactions the Commission
may require the type of information as set out he Short Form CO, to
confirm that they do not result in a significant pediment to effective
competition.

However, as set out above, we consider that theegsocan be made more
efficient and the scope of the additional informattypically sought by the
Commission can be reduced.

In this response, in addition to the changes sugdesbove, we propose that
these types of cases are exempted from the stihotidigation.

Transactions falling under point 5d of the Notice

Although we often invest alongside other investamd thereby acquire joint
control, we consider that the acquisition of salateol of an undertaking over
which joint control is already held, whereby thetemia for simplified
treatment are observed, typically does not raisg @mpetition concerns.
This is further illustrated by the consideratiomttthe original concentration
whereby joint control was obtained will often allgahave been assessed in
the context of a merger control procedure, alssidaning that the acquisition
of joint control will more readily exceed the natdtion thresholds contained
in the Merger Regulation as it involves more unaldrigs concerned. It seems
that the potentially changed incentives of the riemg solely controlling
shareholder can only result in competition concerns exceptional
circumstances.

In this response, we propose that these typesigactions are excluded from
a notification obligation and are deemed cleardtérAatively, the submission
of a summary information notice is proposed in comation with an
exemption from the standstill obligation. In botistances, the one stop shop
principle should apply.

AMS4900460/12 137116-9999 10|14



5. Scope for further simplification?
Exemption from the standstill obligation

5.1 We propose that all types of cases for which tmepskfied procedure is
available no standstill obligation applies. In case notification obligation
applies — as proposed below for certain types arfst@ctions — it is obvious
that there is also no standstill obligation. If @lternative proposal were to be
implemented whereby for these types of transacta@msnformation notice
needs to be submitted, an exemption from the stifindbligation should
apply. This should also be the case for the otjyeed of transactions that
would still require the submission of a Short F&Z@, as detailed below.

5.2 In our experience, transactions that observe thterier for simplified
treatment do not raise competition concerns. Irefloee seems that the
rationale for applying a standstill obligation -e.i.in order to prevent
implementation of concentrations prior to finalinat of the merger control
review process in view of the risk of a significanmpediment to effective
competition — does not apply.

53 In case no standstill obligation applies, companwdl implement
concentrations at their own risk. Should competitancerns be identified
during a review by the Commission which cannot émedied, the parties
may need to unwind the transaction. We are oftercaavinced that our
investments (in for example fragmented real estatifrastructure markets)
do not raise any competition concerns that we keliwilling to take the risk
that a transaction may need to be unwound aftengamplemented it prior
to clearance; we strongly believe that other inmesstvill be able to assess and
take that risk as well.

5.4 In case there is any doubt as to whether the Cosmniswill agree that a
proposed concentration does not result in a sigamtiimpediment to effective
competition, companies can always wait with implatagon of the
concentration and/or file a standard Form CO rattem a Short Form CO.

5.5 Experience suggests that investors are well pl&zetbtermine that particular
simple cases cannot result in any competition amsceAn exemption from
the standstill obligation in such a case providgmicant benefits, as it
allows the parties to implement a particular con@ion much sooner. This
caninter alia limit the costs of financing arrangements thaeofteed to be in
place between signing and closing. It also alloeguaers to quickly exercise
control over the target, stimulating competitiorve@ll it makes for a more
dynamic and competitive market while still givintpet Commission the
jurisdiction and control it justifiably requires.

5.6 Investors that typically acquire joint control byesting in consortia are at a
disadvantage compared to other investors that iecgale control, because the
notification thresholds contained in the Merger Watjon can be met by the
turnover of the investors alone, regardless of gize and turnover of the

20 Question 8 of the Commission’s consultation.
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target. Accordingly, investors that are part of suia regularly need to
obtain EU merger control clearance, even in refatimthe acquisition of very
small assets. The fact that currently such conagatrs cannot be quickly
closed as a result of the application of the stahdsbligation puts such

investors at a competitive disadvantage. Exemptiages that observe the
criteria of the simplified procedure, will partlgmove that disadvantage.

5.7  Other merger control regimes in which no standstiligation automatically
applies, such as the United Kingdom, Australia, N&aland and Singapore,
demonstrate that this works well in practice. Coragao these jurisdictions,
in our proposal potential risks from a merger conpolicy perspective are
reduced further, as a standstill obligation does apply only in relation to
cases that observe the criteria for simplifiedttresnt.

Remove the notification obligation for particulaategories of cases, or
alternatively, limiting information requirements

5.8  With respect to (i) mergers without any horizoraadl vertical overlaps within
the EEA or relevant geographic markets that corapttie EEA (point 5b of
the Notice); (ii) joint ventures that have no anited activities in the EEA
(point 5a of the Notice); and (iii) transactionsest a company acquires sole
control of a joint venture over which it alreadyshaint control (point 5d of
the Notice), we propose to remove the notificatdotigation, in view of the
significant unlikelihood of competition concernsid crucial that the one stop
shop principle continues to apply in relation tedé types of transactions, to
prevent the need to make filings in national EEAn\ber States. To that end,
the concentrations should be deemed cleared.

5.9 Alternatively, if the Commission considers thah&eds to be informed about
these types of transactidhsit is proposed to replace the requirement to
submit a Short Form CO with a requirement to sulembbrief information
notice.

5.10 The information notice could include summary infatmon in relation to the
parties, the transaction, turnover and the prodamstsservices involved. It is
important that the information notice meaningfuligduces the burden
compared to a Short Form CO. It is therefore suieahithat the information
notice should not require the parties to definevaht markets, provide market
shares and/or submit details on competitors andomess. Moreover, it
should not require the submission of internal doeotst The nature of the
transactions to which the requirement of submissiban information notice
in our alternative proposal would apply as suchviples significant comfort
that no competition concerns will arise.

5.11 Should the Commission nevertheless require moognmdtion, it could decide
within a short, fixed period (e.g. within 10 worgirdays), to require the
submission of a Form CO. In order not to underntives efficiency gain that
can be achieved by using an information notice, @mmmission should
require the submission of a Form CO only in exaayati circumstances. If the

2L Or, for example, for the referral system in EUrgee control to be able to function.
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5.12

5.13

6.2

6.3

6.4

Commission has not requested the submission of emFEO, the

concentration can be quickly cleared (and deemednatically cleared

within a short period of time of e.g. 15 workingydaafter submission of the
information notice).

Following receipt of the information notice, the r@mission can inform
national competition authoritie?NCAS) and publish a notice in the Official
Journal as soon as possible.

Consistency in relation to the composition of tasecteam

In addition to the responses provided above, it ldvdae helpful if there is
consistency with respect to the composition of cessms that deal with
subsequent notifications made by the same companyllustrate, we notify
transactions to the Commission multiple times ahypualhe review of
transactions involving the same investor can be emamre efficient and
effective if one or more case team members arevaddhat are familiar with
the investor’s portfolio from previous cases.

No additional notification thresholds should be intoduced?

We do not believe that the introduction of additibjurisdictional thresholds
is warranted. We are not aware of transactions thdt not meet the
notification threshold contained in the Merger Ragan or the notification
thresholds at national level and had a materialchjpn the internal market,
but were not reviewable by at least one MembereStRtirthermore, we
consider that a deal value threshold would intredegal and practical issues
in implementation, placing an additional burdenmorestors.

We expect complexities to arise in relation to #ssessment of whether a
transaction has a local nexus with the EU andreséetion’s deal value.

In its consultation, the Commission has suggedtat the requirement for a
local nexus might be captured by a general clauspulating that
concentrations which meet the deal size threshaddoaly notifiable if they
are likely to produce a “measurable” impact withie EU. This would be
accompanied by explanatory guidance. In our viexgnewith guidance, there
is a real risk that such a clause would be insieffiity clear and that it could
catch many more transactions than those that ticirhave a potential impact
on the internal market.

Even if a deal value threshold sets out objectiviyantifiable criteria, it

would introduce uncertainty as companies grapphlh difficulties applying

the relevant criteria to transactions that are kehfi to have a clearly
identifiable deal value. The transaction value shodd under the US Hart-
Scott Rodino Act is an example of this. It is cdicgied to apply and
frequently requires the purchaser’'s board of doexto determine the “fair
market value” of the target assets; a test thirisemoved from the objective
simplicity of the Merger Regulation’s turnover tehelds.

22 Questions 14-19 of the Commission’s consultation.
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6.5

6.6

6.7

6.8

A deal’s value is often calculated by referencpdoameters that are variable,
such as the level of a company’s debt, earn-outodher performance-based
measures, or fluctuating share prices. The valua afeal may also vary
significantly depending on when the deal is cal@dafor instance from the
date of notification to the date of closing. Intarxces where a deal’s value is
only calculated at closing or is based on futurefgomance, significant
difficulties may arise for businesses in deterngnwhether a transaction
meets the deal value threshold for notification.

In addition and unlike the US position, the Mer&egulation thresholds must
serve not only as a basis for determining notifigbbut also for allocating
competence to review as between the EU and mentaiss A high deal
value does not necessarily mean that a transastibhave cross border (or
indeed any) effects in the EEA. Instead, it shdaddor the referral system to
allocate cases as is currently the case, betweeklthand member states as
appropriate and depending on the circumstances.

To conclude, we do not believe that there is sigffitevidence to warrant the
addition of complementary jurisdictional criteriand which justifies and
outweighs the complexities that such changes weniédlil.

Should the Commission nevertheless decide to peopdditional deal value
based thresholds, it is crucial that the thresim&lfficiently high. It would be
highly unfortunate if amendments to the Merger Ratgnn resulted inmore
rather thanless burden for investors. In particular, the threshshbuld be
sufficiently high to prevent the capture of typiealquisitions of real estate or
infrastructure assets. We therefore consider thadtantial deal value based
threshold should be above at least EUR 2 billiod d@npossible higher. It
seems that, should the Commission identify a needbe able to review
additional transactions which are not caught by é&xsting notification
thresholds, these could only merit attention ineca$ very high purchase
prices, as more customary purchase prices wouldrefteéct a significant
competitive importance of a target.
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