STAKEHOLDER WORKSHOPS

Review of the EU Merger Guidelines

Summary of Stakeholder Workshops on the Review of the EU
Merger Guidelines

4 December 2025 and 20 January 2026

On 4 December 2025 and 20 January 2026, DG Competition organised two technical
stakeholder workshops on the review of the EU Merger Guidelines. The workshops followed up
on the public consultation and the selected topics focused several key aspects of the review of
the Merger Guidelines. The participants represented a broad range of stakeholders: large
businesses, SMEs, business organisations, legal professionals, economic consultants,
academics, policy experts, consumer organisations, civil organisations, NGOs, national
competition authorities as well as other public authorities. During each workshop, participants
discussed, in an interactive format, five questions in six expert sessions.

This summary provides an overview of the questions discussed in each expert session and
broadly summarises the key takeaways and main points of discussion among stakeholders that
participated in the discussions. In some expert sessions, the discussions did not cover each
question in detail and therefore, the summaries may not always cover takeaways for all
questions prepared for the discussion.

This summary does not reflect the position of the European Commission or DG
Competition on these topics.



Workshop 1: Scale, Competitiveness and Efficiencies

(4 December 2025)

Expert Session 1: Scaling success in the Internal Market - the role of EU
merger control

Questions

1. ‘Good’ scale - Are there certain types of mergers that could be in general considered as
‘pro-competitive’ mergers, that support the development of the Single Market and
enable the companies to gain scale, without leading to market power? How do European
businesses and consumers benefit from these mergers?

2. Links between scale and incentives to invest and innovate — What are the links
between increased scale through a merger and increased incentives to invest and
innovate, and how can those links be established?

3. Market conditions — Under which market conditions would pre-merger companies
typically not have sufficient incentives to invest and innovate (e.g. due to lack of
sufficient resources or financial constraints), and how does competition and scale
typically play a role in driving the incentives to invest and innovate? How are these
conditions linked to market failures that a merger may help overcome (given that
normally markets will deliver efficient outcomes as firms invest in the products that
consumers value)?

4. Scaling up of start-ups and effect on innovation - Innovation may come from small
players that want to act fast on a market and quickly scale their new products or
services to a critical mass of customers. How can merger control distinguish between
acquisitions that allow start-ups to scale up and bring innovations to market, and those
that lead to negative impact on competition, including innovation competition?

5. Global competition - In which circumstances is a larger scale required for a company
to compete effectively in global markets or at a global level? What are the factors that
impede a company’s ability to enter new geographic markets? Are some of these factors
(and if so, which ones) preventing EU companies from growing organically and reaching
new markets? Can you provide examples of globally active non-EU companies that grew
primarily through M&A to reach new markets as opposed to organic growth?

Main takeaways

Positive scale:

e Scale as such is not considered inherently problematic by stakeholders, who consider
that the new Merger Guidelines should acknowledge that mergers can enhance scale
and be pro-competitive unless they result in a Significant Impediment to Effective
Competition (SIEC).

e Examples of mergers that increase scale and could generally be considered
procompetitive include, e.g. mergers that combine complementary capabilities, cross-



border mergers that have the potential to integrate the single market and reduce
fragmentation, mergers that build on capabilities such as asset and talent capabilities,
mergers to catch up with an innovation/technological race.

e There was a consensus among stakeholders that each merger should be considered on
a case-by-case basis to evaluate its impact on market dynamics and competition.

e Certain participants pointed to reports showing that concentration levels have been
increasing across industries, which may indicate potential underenforcement in the
area of merger control.

e Participants noted that the difficult cases are those where mergers present both
potential harms and benefits, requiring a complex balancing exercise. This will be a
challenge that stakeholders hope that the new Merger Guidelines will address.

Links between scale and incentives to invest and innovate:

e |nnovation can favour firms independent of their size. Many innovative players are SMEs.
Some participants flagged that innovation occurs continuously with start-ups driving
much of this progress while having limited resources compared to larger companies.
However, other participants noted that large firms may have advantages in adopting
technological developments as they can distribute costs over a greater customer base.

o Participants outlined a number of challenges that scale may help overcome and lead to
more innovation: minimum size required to implement scalable investments, larger
companies can undertake riskier projects, bigger companies can have better access to
financial resources, and in some sectors, duplication of initiatives is inefficient and
streamlining is beneficial.

e Other participants pointed out that the relationship between concentration and scale
regarding innovation is complex. There are studies that indicate that innovation
oftentimes decreases after a merger, questioning the assumption that scale is
necessary for innovation.

Market conditions:

e Theissue of access to capital was highlighted as a constraint for small innovators. Some
stakeholders pointed out that there are other regulatory tools better suited to improve
access to capital for companies in Europe.

e Some participants outlined that industries with high compliance costs, substantial
capital expenditures (CAPEX), the capacity to absorb failed projects, financial
constraints and risk aversion would typically require that companies have certain scale
for successful innovation projects.

e Others pointed out that innovation and investment impact scale differently; innovation
itself does not require scale whereas investment often does.

Scaling up of start-ups and effects on innovation:

e Several participants flagged that the new Merger Guidelines should not discourage
startups to be acquired, as this is a primary growth avenue for them.

e The acquisition of a small innovator can involve scaling the brand/product/innovation
further, but it can also lead to shutting it down. The concept of killer acquisitions is a



valid concern, particularly in sectors like tech and pharma where it has significant
implications. But some participants caution that it should not be overblown.

To distinguish pro-competitive acquisitions of small innovators from harmful ones,
participants suggested that agencies should assess the acquirer’s intentions by looking
at internal documents and the investment plans and evaluate the acquirer’s track
record, which can provide valuable insights and support predictions regarding potential
outcomes.

Global competition:

Completing the single market and the Capital Markets Union is considered vital to
overcome existing barriers within the EU internal market and enable firms to grow larger
and more competitive. Stakeholders agreed that there is a fragmentation across the EU
marked by capital constraints, different languages, varying taxation systems and other
national policies, which significantly impacts firms’ ability to grow organically. Reforms
are needed in other policy areas to tackle these issues properly.

Global competition is considered a reality, although it is not necessarily being enhanced
recently. Several stakeholders outlined that European competitiveness is becoming
increasingly important.

Expert Session 2: Walking the enforcer’s tightrope: from scale to market

ower

Questions

Traditional structural indicators — What importance should be given to structural
indicators such as market shares and HHIs to assess market power?

Other structural indicators — What other indicators (such as profit margins, diversion
ratios, consumers’ switching data or patent shares) are relevant to identify market
power, and in which circumstances would they replace or complement other structural
indicators to assess market power?

Relevant thresholds - Are there market share or concentration level thresholds
(combined, or increment) that would indicate a likely absence or existence of market
power or significant impediment to effective competition post-merger? Is there a
minimum competitive structure that enforcers should preserve (beyond a monopoly)?

Relevance of market shares / concentration levels in the competitive assessment -
Are there certain parts/elements of the competitive assessment, including that of
closeness of competition, customers’ switching or barriers to entry or expansion for
instance, that would be more or less determinative depending on the level of market
share or market concentration level?

Different forms of market power — What indicators or market features are relevant for a
finding of a dominant position, an oligopolistic setting or other forms of market power?




Main takeaways

Importance and limitations of traditional indicators of market power:

Most participants agreed that market shares and HHIs serve as important initial tools for
gauging market power. However, they recognized that these traditional indicators may
not adequately capture evolving market dynamics on their own.

There was a consensus among participants to suggest a shift towards integrating in the
assessment of market power other elements such as innovation potential and dynamic
competition to provide a more robust analysis.

While high market shares might hint at competition concerns, attendees highlighted the
importance of evaluating other factors such as entry barriers, closeness of competition,
and consumer switching behaviour to achieve a thorough analysis of market power.

Safe harbours are important structural thresholds and participants were of the view that
they should be based primarily on market shares.

Complementary metrics and indicators:

There was strong support among participants for using additional metrics, such as
switching behaviour, profit margins and diversion ratios, to complement traditional
structural indicators of market power.

Participants agreed that these metrics should be handled carefully due to industry-
specific variability (e.g. capitalization in capital markets) and potential challenges, like
the unique characteristics observed in digital sectors, and the influence of data-driven
advantages.

Relevant thresholds:

Participants warned against setting rigid market share thresholds in the new Merger
Guidelines as they can lead to inflexible competitive structure assessments.
Participants advocated for context-specific thresholds that account for the diverse
characteristics and dynamics present in different markets, as well the duration of the
impact of the merger, warning against overly simplistic approaches.

Integration of broader considerations:

The importance of incorporating broader considerations, such as network effects, while
observing the consumer welfare standard was widely acknowledged.

Some participants viewed presumptions as helpful for the parties participating to a
transaction to understand potential competition issues, even before agreeing on the
deal.

Understanding the geographical scope and intricacies of each market, along with
enduring market structures, was deemed crucial for assessing merger impacts
effectively.

Overall, participants encouraged moving towards a comprehensive analytical framework that
balances structural indicators with additional alternative metrics, tailored to the unique
characteristics of each market.



Expert Session 3: Champions vs. diversity: for a resilient Europe

Questions

1. Defining resilience - How would you define resilience in the context of merger control?
Is resilience about robust, reliable and diversified sources of supply, and/or about
resilient infrastructure and assets, that may also depend on their geographic location? Is
choice in Europe a relevant parameter to measure resilience?

2. Link between scale and resilience — What are the links between increased scale
through a merger and increased resilience, and how can those links be established?
Relying on fewer larger players — can it make the supply chain more or less exposed to
shocks and in which circumstances?

3. Relevance of resilience in the competitive assessment - In which circumstances can
resilience be a parameter of competition or be a relevant element of the competitive
assessment? And whose resilience should merger control focus on: resilience of
business customers or that of consumers? Is resilience primarily an issue at firm-level,
across a product value chain, or at industry-level as a whole?

4. Resilience as a potential efficiency - When and how can mergers lead to increased
resilience (of the firm / the industry / the Single Market) to the benefit of consumers?
Should merger control deal with external (global) dependencies or how can we balance
those against potential internal dependencies within the Single Market? Would there
not often be less structural ways to improve resilience?

5. Tools and metrics — How can you detect and measure resilience risks in the context of
merger control? How can you measure resilience gains in the context of merger control?

Main takeaways

Definition of resilience:

e Stakeholders agreed that resilience can have many meanings, depending on the
context. Resilience can refer to the ability of markets, companies, including their
infrastructure, and value chains to resist and recover from external shocks (economic,
technical, physical) and maintain quality of service. For several stakeholders, resilience
includes diversity of resources, as well as geographic diversification, and supply chain
security / reliability. Resilience has also been linked to ability to innovate and
sustainability.

e Inthe context of merger control reviews, many stakeholders considered that resilience —
which could be defined as the ability of markets and value chains to withstand and
recover from external shocks — is a matter of market- or industry-level assessment,
rather than a measure at firm-level.

Link between scale and resilience:

e Mergers may almost by nature increase the merging firms’ resilience, which makes its
assessment at firm-level redundant. Therefore, a number of stakeholders identified a
certain tension between scale at firm-level and resilience at industry-level.

o Whereas, on the one hand, having a necessary scale may be important for resilience in
purchasing markets, allowing for diversification of the supply base and increasing



negotiation power vis-a-vis suppliers. On the other hand, mergers that lead to harmful
market power of the merged firm may reduce resilience when creating a single point of
failure, whether in Europe or abroad, or inhibit innovation and spillovers of novel
solutions across the industry.

e Participants also considered that innovation and investment play a role in resilience,
and the generation of knowledge is key to innovation. The impact of a merger on
resilience depends on market characteristics, and competitive pressure can push
companies to innovate and invest in resilience infrastructure.

o Diversity, in terms of supply sources as well as geographically, is important. However,
many participants agreed that consideration should be given to the weaponization of
trade, such as in rare earth and critical raw materials.

Resilience in the competitive assessment of mergers:

e Participants noted that there exist a number of other regulatory tools outside of merger
control that address resilience considerations at least in part, including the FSR and FDI
regimes.

e The majority of participants agreed that in merger control, resilience could be
considered as a parameter of competition, either standalone or in combination with
traditional parameters, such as “close competitors” or “important competitive forces”.

e However, some participants questioned whether resilience could serve as a standalone
parameter relevant for merger assessments, or whether it is necessarily linked to other
parameters such as scale, innovation or investment incentives.

Resilience as a potential efficiency:

e Some stakeholders suggested that resilience could be considered as part of the
efficiency defence. They noted that the question then is how to measure and prove the
gains in resilience as qualitative efficiencies.

e Overall, participants were of the view that the current merger control framework may not
be equipped to fully consider the importance of resilience, and that new approaches or
guidance may be needed in the new Merger Guidelines to ensure that resilience is
properly taken into account.

e Stakeholders also discussed whether resilience could be equally achieved through
other forms of cooperation, such as joint ventures.

Tools and metrics:

e There was a consensus among participants that resilience is an important factor to be
considered in merger control, but there was no one-size-fits-all approach. Market
concentration, capacity concentration, and geographic concentration are important
parameters to measure resilience, and data on investment and infrastructure can be
used to assess it.

e Participants advocated that the assessment of resilience must be evidence-based and
should be assessed using a wide range of data and evidence, including, but not limited
to, industrial economics and broader social and economic factors.



Expert Session 4: Efficient or just ambitious? Assessing verifiability of

efficiencies in an uncertain world

Questions

Ability to invest/innovate — What are the merger synergies that can lead to the merged
entity’s increased ability to invest and innovate? How can these merger synergies be
verified and on the basis of which evidence? What factors are relevant to assess for
instance a claim of better access to finance/capital and how does it relate to the
maturity of capital markets or potential financial constraints of the Target?

Incentives to invest/innovate — How can the incentives to invest or innovate post-
merger be verified? What factors will impact such incentives and what evidence is
relevant to verify them?

Level of uncertainty — When assessing the verifiability of dynamic efficiencies, how
should the Commission deal with unexpected market developments or a degree of
uncertainty of the investment/innovation process?

Remaining competition - What is the relationship between the merging parties’
increased ability and incentive to invest and the level of competition that remains on the
market? What level of remaining competition would be sufficient or necessary to
support the merged entity’s continued ability and incentive to invest or innovate?

Timeliness - What factors should determine the relevant timeframe for verifying
dynamic efficiencies? How should timeliness of dynamic efficiencies or efficiency gains
play a role in the verifiability of merger efficiencies?

Main takeaways

In general, there was a strong consensus among participants that the new Merger
Guidelines should offer a workable efficiencies framework. Some stakeholders
suggested that the new Merger Guidelines should provide an overview of established
merger synergies or mechanisms that lead to efficiencies and type of evidence that
would be accepted.

Ability and incentives to invest/innovate:

Several stakeholders observed that mergers can have unpredictable effects on
investment and innovation, which warrants caution in merger assessments.
Stakeholders consider that a clarification of "synergies" is essential in the new
Guidelines and should consider factors beyond cost savings, like increased investment
ability.

Participants also suggested that the new Merger Guidelines should offer a clearer
framework for evidence submission, including innovative contexts like knowledge
spillover and R&D capability improvements.

Participants noted that efficiency claims should be supported by concrete evidence on
the ability and incentive to invest or innovate, such as evidence on the degree of
innovation or remaining competitive pressure in the market / out of market.




e Merging parties can provide evidence such as financial models and customer demand
metrics, though challenges persist, especially in capital-intensive sectors with
speculative aspects.

Level of uncertainty:

e Many stakeholders agreed that dynamic efficiencies are inherently uncertain and
difficult to quantify, so the Commission should apply a balance of probabilities test also
when assessing efficiency claims.

e In general, stakeholders agreed that there should be more symmetry between the
standard of proof and the timeframe relevant for proving efficiencies and for proving a
theory of harm. This is particularly relevant for industries with longer innovation and
investment cycles.

Remaining competition:

e Participants generally considered that the necessary level of remaining competition
varies by sector, with no universally accepted standard.

e Some participants argued that even when mergers reduce immediate competitive
pressure by removing smaller/subscale rivals, the key is structuring markets to
incentivize investment.

e Competitive pressure is driven by the presence and diversity of competitors, not a fixed
number of them. Some participants outlined that market-specific dynamics dictate
competitive forces, which can arise from various sources, including outside relevant
markets.

Timeliness:

e Many stakeholders agreed that the timeframe for verifying efficiencies should depend on
the investment cycle of the sector; in some sectors this might be 2-3 years, in others it
might be 5-8 years. However, the further you go in the future, the more difficult and
uncertain an assessment gets.

e Some participants said that it also depends on the theory of harm and whether harm is
expected short-term or long term, while others considered that the Commission will
have to sometimes deal with an asymmetry.

e Either way, participants noted that the Commission should remain flexible depending on
the industry and case at hand, but stakeholders acknowledge that balancing will be
difficult.



Expert Session 5: Cutting through the specificity fog - unpacking merger-
specific benefits and their alternatives

Questions

1. Less anticompetitive alternatives - To consider that there is no less anticompetitive
alternative than the merger, how realistic and concrete should the alternatives be?
Should merging parties be required to demonstrate that less anti-competitive
alternatives (e.g. licensing, joint venture, organic growth) were actively considered and
reasonably excluded?

2. Credibility of the claims re. alternatives - In cases where merging parties argue that
alternative forms of cooperation were not viable e.g. due to confidentiality or
intellectual-property concerns (e.g. data protection, trade secrets), how should the
Commission verify the credibility of such claims?

3. Specific synergies or market circumstances - Are there certain types of merger
synergies or market circumstances where claimed efficiencies would be inherently
merger-specific or on the contrary where the evidentiary bar would be higher?

4. Comparison with alternatives - Should alternatives that (i) are riskier, (ii) are more
costly, or (iii) would materialise only (much) further into the future be dismissed or
discounted when assessing merger-specificity of claimed efficiencies, and why/why
not?

5. Non-concentrative alternatives - Are non-concentrative alternatives always inherently
less anti-competitive compared to mergers? When would that not be the case?

Main takeaways

Merger-specificity and less anticompetitive alternatives:

e Stakeholders, in particular businesses, highlighted the difficulty in providing an
assessment of potential alternatives to the notified merger and argued that this should
not extend to merely hypothetical alternatives but rather be limited to alternatives that
are concrete or had even been actually considered by the parties.

e Some company representatives insisted that assessing alternatives to mergers poses an
administrative burden, especially for medium-sized enterprises, and may create a
lengthy exercise of considering unlikely hypotheticals.

e Several stakeholders put into question the very requirement of merger-specificity when
assessing efficiencies, claiming that it is not rooted in the EU Merger Regulation. This
view was countered by non-corporate participants who considered that it is perfectly
legitimate for the Commission to consider in detail the question of less anticompetitive
alternatives to the (problematic) merger.

Comparison and assessment of nhon-concentrative alternatives:

e Stakeholders argued that non-concentrative alternatives are not inherently less anti-
competitive, with potential regulatory compliance risks cited.
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Company representatives considered that alternatives deemed riskier, costlier, or
requiring longer time to materialize should be dismissed from the outset.

Balancing evidentiary burden for harm and efficiencies:

Stakeholders perceived an imbalance between the evidentiary burden required for
assessing competitive harm versus efficiencies. Some participants considered that this
imbalance is visible in merger specificity assessments.

Several participants expressed a need to cut red tape and streamline processes,
focusing on efficiency assessments at earlier stages to alleviate compliance burdens
and costs for businesses, notably medium-sized enterprises.

Strategic inclusion of independent experts:

Stakeholders advocated for seeking the assistance of independent industry experts for
efficiency assessments to complement internal legal and economic analyses, aiding in
ruling out unreasonable alternatives quickly.

Expert Session 6: Who should benefit and what is the right balance?

Questions

Definition of static and dynamic efficiencies - What is your definition of dynamic
efficiencies and how do they differ from non-dynamic (static) efficiencies? What factors
could be used to distinguish static and dynamic efficiencies (e.g. timeframe,
investment, uncertainty)? Can they both lead to benefits to consumers in terms of lower
prices and higher quality?

Quantification of cost synergies passed on to consumers - How would you assess
that cost efficiencies are passed on to consumers in the form of lower prices? For
example, how is this related to the variable or fixed nature of cost savings and to the
level of remaining competition in the relevant market?

Quantification of qualitative consumer benefits - How can qualitative consumer
benefits (e.g. improved products or services) be quantified, or approximated? What
should be the role of consumers’ willingness to pay? What about the quantification or
approximation of wider benefits (e.g. related to sustainability, resilience or security)?

Out-of-market benefits - What is your definition of out of market efficiencies? Should
benefits to consumers not harmed by the transaction be taken into consideration, and if
so how? In particular, would should benefits to (i) consumers in closely related markets
or (ii) collective benefits be taken into consideration, and if so why/how?

Balancing - How can benefits and harms be balanced in case of asymmetry? In
particular: (i) How can harms and benefits of different nature (e.g. on price and quality)
be balanced? (ii) How can harms and benefits that would materialize under different
timeframe be balanced? (iii) How can harms and benefits in different related markets, or
collective benefits be balanced?
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Main takeaways

Participants were in broad agreement that the burden of proof for demonstrating
efficiencies should remain with the merging parties but that the relevant standard of
proof should be the same for: (i) the Commission when concluding on the harm arising
from a merger; as (ii) on the parties when arguing efficiencies.

Participants provided feedback that to date, parties had to show that there was a
certainty of efficiencies arising which meant in practice efficiencies claims were rarely
taken into account in the Commission’s assessment.

Definition of static and dynamic efficiencies:

There was a clear consensus among participants that that static efficiencies are those
that will be realised in the short term and dynamic efficiencies are those that will be
realised in the long term. Both static and dynamic efficiencies bring benefits to
consumers, but benefits from dynamic efficiencies may be inherently less certain to
materialise.

The majority of participants considered that more dynamic efficiencies should be taken
into account in merger assessments.

Quantification of cost synergies passed on to consumers:

Stakeholders noted that the distinction between fixed and variable costs may not always
be evident. Reduction of fixed costs can to some extent reduce the burden of the
company and be passed on to consumers, even if more in the long run. In addition, the
distinction can be blurred: what is variable becomes fixed at some stage and what is a
fixed cost in some may not be fixed in all cases.

Some stakeholders flagged that costs vary significantly from sector to sector: the new
Merger Guidelines should be flexible enough to adapt to the different sector
specificities.

For some stakeholders, this is ultimately a matter of reliable evidence: It should be
important for the Commission to look for verifiable evidence that is sufficiently concrete.
Efficiency assessment today is primarily challenging not due to the plausibility of
arguments being made, but due to the verifiability based on available evidence.

Quantification of qualitative consumer benefits:

Some participants questioned whether benefits to consumers from quality efficiencies
need to be quantified, to be able to take them into account, notably when it comes to
sustainability and resilience. However, it would be important that there is still robust
evidence.

Other participants pointed out that there are economic tools to quantify quality
efficiencies.

Out-of-market benefits:

Some stakeholders noted that out-of-market benefits should not be limited to concrete
benefits in adjacent markets, but broader societal benefits may play a role as well, such
as sustainability and resilience gains, which some stakeholders view as relevant out-of-
market efficiencies as well.
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However, other participants cautioned against taking into account too broad benefit
claims. They considered that the Commission should resist the temptation to overlook
concrete consumer harm that may ensue in a market when looking at out-of-market or
dynamic efficiencies. Several participants outline that competition policy is about
keeping markets open and contestable and consider that to take into account public
interests in competition policy is dangerous and in fact, it is covered and better
addressed by other regulatory instruments.

Balancing:

There was a consensus among participants that balancing is the most challenging
aspect when it comes to assessing efficiencies. Some noted that it is crucial, and that
the balancing cannot be disentangled from the actual assessment of efficiencies.

In cases of harm in price vs benefits in quality, stakeholders had mixed views as to
whether quantification is necessary and how to carry out the balancing exercise.

Some stakeholders, including consumer associations, were sceptical about accepting
short term price increases versus potential increases in quality that may only arise in the
future.

*kk
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Workshop 2: Innovation, Investment, Sustainability, Labour and
Democracy

(20 January 2026)

Expert Session 1 — Mergers and Innovation: Catalyst or Killer? Forward-
looking assessment of innovative and dynamic markets

Questions

1. Innovation in dynamic markets: What are the market features or specific
circumstances that typically require an assessment of a merger’s competitive impact on
innovation?

2. Innovation theories of harm: What are the possible theories of harm and how much do
they depend on the stages of competing innovation capabilities (e.g. R&D assets, early
or late pipeline projects) or the industry (e.g. short or long investment cycles, typical
investment means)?

3. Evidence and metrics to assess innovation: What evidence and metrics (e.g. in terms
of R&D activities, patents, know-how, employees, or other assets) should be used to
assess companies’ current and future innovation capabilities and the impact of a
merger on innovation competition? Does it depend on the possible theory of harm and if
so, how?

4. Acquisitions of innovative players: In what circumstances are acquisitions of small
innovative players pro-competitive, in the sense that they will lead to greater innovation?
Are there easily identifiable criteria or circumstances that support the clearance of such
acquisitions? On the other hand, what are the factors and parameters that indicate that
an acquisition of a small innovator is defensive (so-called ‘killer acquisitions’) and may
lead to innovation harm?

5. Innovation catalysts: In which circumstances can a merger bring positive effects on
innovation competition — including on innovation and prices of future products, and
possibly by leading to a break-through innovation - that could offset competitive harm?
How can companies’ increased ability and incentives to innovate post-merger be
verified? Are there differences when assessing companies’ increased ability and
incentives to invest (i) in innovative products or services and (ii) in infrastructures or
physical capabilities (e.g. plants), and if so, which ones?

Main takeaways

Innovation in dynamic markets:
e Participants considered that innovation competition should be assessed by competition
authorities in particular where innovation is a key competitive parameter, price

competition is less central, as well as in markets where market power/dominance can
be long-lasting, e.g. because of high barriers to entry and expansion.
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¢ While innovation requires a case-by-case assessment, stakeholders identified a number
of market characteristics that are indicative of innovative markets (markets where
innovation is a key parameter of competition), for example, presence of high entry
barriers to entry and expansion, strong reliance on intellectual property rights, high R&D
spend across the industry, disruptive technologies, as well as long development cycles.

¢ Some stakeholders noted that there is a distinction between innovation and investment
in that innovation is usually disruptive, bringing new technology, leading to technology
shifts, while investment is what one needs in order to implement innovative technology.
Moreover, the level of uncertainty, which affects incentives to innovate vs. invest is
different. Investment is more predictable and less risky than innovation.

o Stakeholders agreed that there is a link between investment and innovation, but there
were diverging views as to the relationship. Some stakeholders view investment and
innovation as not necessarily correlated — i.e. more investment does not necessarily
mean more innovation — and consider that investment can be used to protect a strong
market position and exclude other companies (e.g. to protect the company’s
ecosystem). Other stakeholders consider investment as a necessity for innovation.

Innovation theories of harm:

e Stakeholders agreed that the relevant theory of harm will depend on the facts of the
case and the type of innovation competition, which may depend on the activities of the
merging parties, the nature of innovation in the given industry, as well as market
features.

e Stakeholders made a distinction between industries with structured R&D processes and
those where R&D competition at an earlier stage is important. As regards the former,
some stakeholders considered that the focus should be on the overlapping pipeline
products or overlapping pipeline and existing products and how the merger affects the
incentives to continue bringing these pipeline products to the market. As regards the
latter, innovation spaces are relevant and should not be seen as speculative.

e Robust evidence is needed to show that overlapping R&D leads to negative effects.
Combination of complementary innovation assets is often an enabler of future
innovation as the merger may support a faster development and commercialisation.

e Some stakeholders referred to academic literature indicating that particularly in
concentrated markets, mergers typically lead to decreased incentives to innovate. In
some specific economic models, a merger may also increase innovation incentives,
however, in such models the upward price effect (i.e. the negative impact on prices) is
typically so large that the overall net consumer impact of the merger would be negative
(i.e. consumer welfare is harmed). It is important to consider the interaction between
innovation, on the one hand, and the product markets, on the other hand.

e Asregards digital sectors, innovation theories of harm should go beyond assessments of
horizontal overlaps.

Evidence and metrics to assess innovation:

e Stakeholders agreed that the assessment of innovation should be based both on
quantitative and qualitative evidence and be case-specific.
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Metrics that have been used in past cases and are relevant for the assessment of
innovation competition include, for instance, patent analysis (quality and number of
patents) and patent shares, R&D spend, R&D headcount, forward citations, expertise of
staff, track record in innovation.

Multiple stakeholders noted that the relevance of metrics is highly industry-specific: in
some sectors patents and formal IP are central, while in others alternative forms of
appropriation mean patents are less relevant proxies.

As to the qualitative evidence, stakeholders agreed that the parties’ internal documents
play a key role in the assessment. They provide useful information on the rationale of the
deal, strategic plans, as well as the competition dynamics in the industry.

For killer and reverse-killer acquisitions, suggested evidence includes internal
documents and business plans to assess elements such as uniqueness of the asset, its
potential to challenge incumbents, and a comparison of costs and benefits of
continuation versus discontinuation/termination of the asset to be acquired.

Acquisitions of innovative players:

Stakeholders agreed that many acquisitions of small innovators are pro-competitive.
They often enable the target to gain scale to access new markets, commercialise their
innovations and have better access to finance. In fact, exit via acquisition is built into
many start-ups’ innovation incentives.

As regards acquisitions of small innovators, some stakeholders emphasize that the
focus of the assessment should be on assessing the identity of the buyer —whetheritis a
dominant incumbent, whether there are other potential buyers, rationale of the deal and
the buyer’s track record as regards acquisitions of small players and the subsequent
development of their innovations. Other indicators also include whether the target has
the potential to grow independently, and whether buyer has capability to achieve the
outcome internally.

Some stakeholders caution that what appears as “killing” a product line may sometimes
reflect efficient portfolio rationalisation that improves other products, so internal
documents and counterfactual analysis are considered crucial.

Innovation catalysts

In general, stakeholders agreed that the Commission should consider both the short-
term as well as the long-term effects of a merger in its assessment, which should
feature more prominently.

Some stakeholders drew an analogy with the R&D Block Exemption Regulation that
justifies innovation-related efficiencies. At the same time, there is recognition that many
innovation benefits could be achieved by alternatives to full mergers, such as research
joint ventures.
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Expert Session 2 — Likely or not? Tackling uncertainty when assessing

dynamic effects on innovation

Questions

10.

Uncertainty of the outcomes of innovation processes. Should EU merger control
protect the innovation processes or races, even if their outcome is uncertain, and how?
How can the potential competitive impact on innovation processes be assessed? How
should low probability but high-impact risks to innovation (e.g. elimination of a
disruptive R&D path) be considered?

Evidence under uncertainty: What qualitative evidence (e.g. internal strategy
documents, R&D roadmaps, expert testimony, previous behaviour, competitive
reactions of third parties) can be used to assess the impact of a merger on innovation,
as quantitative indicators may not be available at the time of the assessment? Should
qualitative and quantitative evidence be given a different degree of significance in the
assessment? How should the acquirer’s market position be considered as part of the
body of evidence?

Innovation stages and pace: How should a merger’s competitive assessment be
adapted - and evidence weighted — depending on (i) the level of innovation uncertainty,
including when the target’s value is based on its potential rather than current innovation
(e.g. start-ups with optionality but no defined pipeline), and (ii) the length of innovation
cycles?

Technological changes: In which circumstances and how could the Commission
construct a meaningful innovation counterfactual as part of its competitive assessment
in order to anticipate technological changes?

Balancing: How should uncertainty be treated when innovation effects are asymmetric
— i.e. when potential harms (e.g. loss of independent R&D paths) are clearer than
potential efficiencies (e.g. faster or better innovation)? What approaches can be used to
balance such potential efficiencies against anticompetitive risks?

Main takeaways

Uncertainty of the outcomes of innovation processes:

Generally, stakeholders agreed that merger control should take into account and assess
competition in innovation and investment, despite the uncertainty of their outcomes.

Some stakeholders drew a distinction between investment and innovation and radical
and incremental innovation, with different implications for protecting competition in
innovation. For instance, they noted that while innovation includes both commercial and
technical risks, investments predominantly face only commercial risks, whereas
technical risks are much lower.

Several stakeholders held the view that innovation cannot be assessed with a single
approach across markets. Innovation cycles, stages of development, the level of IP
protection, and the balance between commercial and technical risk differ widely, which
affects both the timeframe and the type of evidence that is meaningful.
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While some stakeholders highlighted that scale helps foster innovation and investment,
others pointed out that scale can be achieved through other means than mergers and
that market diversity and rivalry are the primary drivers of innovation.

Evidence under uncertainty

If available, quantitative indicators (R&D spend, patents, other indicators of investment
and past output, market structure) remain important but should be interpreted in the
context of the qualitative evidence.

While some stakeholders considered that internal documents are important in helping
to understand the merger rationale, other stakeholders cautioned against overreliance
on internal strategic documents as they can be biased and potentially misleading when
taken out of context.

Stakeholders also highlighted the importance of focusing on innovation inputs and
capabilities rather than outputs. Assessments should prioritise innovative capabilities of
merging firms, their scarcity or replicability.

Innovation stages and pace:

Several stakeholders considered that the Commission’s timeframe for assessing the
impact of mergers on innovation should account for different innovation cycles and
timeframes across markets. Innovation cycles were seen as varying significantly across
industries, requiring assessment timeframes that reflect short-cycle and long-cycle
innovation processes.

Many stakeholders stressed the importance of protecting early-stage innovation by
keeping competition and the innovation race open, even when the outcome is uncertain.
Given high uncertainty at these early stages, assessments should focus on factors such
as barriers to entry, scarcity of capabilities, and rivals’ ability to participate in innovation
processes. Protecting the conditions for innovation was viewed as more effective than
attempting to predict successful outcomes.

Stakeholders considered that the Commission should focus on capabilities, unique
assets to enable innovation, and capacity to innovate rather than only observed
successes.

Some stakeholders expressed caution against allowing increased concentration based
on uncertain innovation benefits.

Technological changes:

Regarding the counterfactual assessment absent the merger, it was generally
highlighted that innovation markets are necessarily unpredictable. However,
stakeholders suggested that assessments can still rely on concrete anchors such as
internal business plans (standalone and post-merger), evidence from comparable cases
in other sectors or regions, and structural market features like innovation cycles and the
scope for disruption.
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Stakeholders highlighted the value of financial analysis and comparative experience of
previous mergers in the same or comparable industries and geographies.

To account for uncertainty, some suggested using discounting as a method to bring
events with high and low certainty to the same value.

Balancing:

Many stakeholders highlighted the challenge of balancing short-term harm against long-
term innovation benefits, and they generally agreed that this should be addressed by the
new Merger Guidelines.

However, stakeholders had mixed views on how to approach balancing short-term harm
against long-term innovation and investment benefits, which is even more acute when
innovation benefits are uncertain to materialise. Some considered that the Commission
should ease the evidentiary burden on verifiability and merger-specificity prongs of the
efficiencies framework, and accept investment commitments. Others considered that
the standard of proof should not change. In their view, the principle should hold that if
competitive harm is certain, efficiencies should also be sufficiently certain.

Several stakeholders called for consistency and transparency in the Commission’s
assessment of harm and efficiencies resulting from a merger. They called for a similar
standard of proof for assessing harm and efficiencies.

Several stakeholders warned against placing much weight on innovation efficiencies.
Concerns were raised about an “innovation efficiencies loophole” and the risk that
claimed efficiencies may not materialise. Diversity, rivalry, and complementary
capabilities were viewed by some as more reliable drivers of innovation than scale
achieved through mergers.

Stakeholders expressed mixed views on the use of behavioural remedies to guarantee
investment post-merger. Investment remedies were considered difficult to design,
monitor, and enforce, and past enforcement failures were cited as cautionary examples.
Others argued that investment remedies may work where parties have strong incentives
to comply and where appropriate safeguards and sanctions exist.
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Expert Session 3 — Potential Competition and Ecosystems: Raising
Competition Barriers or Raising the Competition Bar?

Questions

1. Potential competition: In what circumstances can a merger eliminate a potential
competitor that already exerts some competitive constraints, even if not yet or not yet
likely to enter in the market? What evidence (e.g. in the acquirer’s or target’s behaviour)
may reveal such circumstances? Does it depend on some industries’ characteristics
and if so which ones?

2. Entrenchment: In what circumstances is a merger (un)likely to lead to an entrenchment
of a market position, in the sense of making a market less contestable or increasing
barriers to entry or expansion? In what circumstances would such entrenchment have a
significant competitive impact? How relevant are the characteristics of the activities
being combined (e.g. assets uniqueness, or competitive significance), the level of
competition remaining on the market (e.g. a player being dominant or not), or other
market features (e.g. network effects, customers’ inertia) in such assessment?

3. Ecosystems: In the context of a competitive assessment of potential competition or
entrenchment of market position, how relevant is the fact that some products, services
or assets are interrelated or part of an “ecosystem”? Should the Commission, in its
competitive assessment, treat specifically activities that are part of an “ecosystem” and
if so, how?

4. Evidence and metrics: What metrics as well as the qualitative and quantitative
evidence (e.g. internal documents, expert testimony, previous behaviour, competitive
reactions of third parties) can be used to assess whether a merger may eliminate
potential competition or entrench a market position? How to assess their probative
value and should they be weighted differently?

5. Efficiencies: How to make sure that a Commission’s intervention based on a merger’s
elimination of a potential competitor or entrenchment of market position does not lead
to an ‘efficiencies offence’? How should the Commission balance the potential (long-
term) harm e.g. due to less contestability with potential (short and long-term) benefits
e.g. due to better products and services for consumers?

Main takeaways

Potential competition:

e Generally, stakeholders thought that the Commission should investigate circumstances
where a merger can eliminate potential competition even if the company has not yet or
was not yet likely to enter the market. In that respect, several stakeholders considered it
useful to distinguish between (i) immediate entry and (ii) more abstract entry threats that
still lead to a competitive reaction by the other company.

e Stakeholders mentioned several factors they considered relevant for assessing the risks
of eliminating potential competition:

o Entry must be potential and not speculative (relevant factors may include entry
barriers, economies of scope, are there IP rights);
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o Whether entry is proximate or distant, if entry occurs, does it constrain
innovation and does it reinforce market power?

o Whether target has unique capabilities that other entrants cannot replicate.

At the same time, several stakeholders highlighted that mergers are an important way of
exit for startups and that overreaching theories of harm and over-enforcement could
deter entry and innovation. On the other hand, several stakeholders cautioned that there
is no evidence for this happening and that such claims are often self-serving.

Entrenchment

Some stakeholders cautioned that entrenchment risks are particularly present in
concentrated markets where competition is already weak. Mergers between close
competitors may be more likely to entrench a dominant position, especially if merging
parties have complementary assets like data, distribution channels, technology etc.

Some stakeholders considered that the existing framework of ability, incentive, and
effects used to assess vertical and conglomerate mergers and risks of foreclosure is still
relevant and would be appropriate even in the context of entrenchment. When assessing
entrenchment, they considered that the Commission should in fact assess whether it
leads to foreclosing of competitors. Otherwise, they believe that agencies may risk
running an efficiency offence and moving away from effects-based approach.

Some stakeholders also considered that entrenchment cannot be presumed and
assessed in an “automatic” way. It is important to consider the facts of each specific
case and market characteristics.

Stakeholders also raised the interplay between regulations laid down by other
instruments—such as the DMA—and merger control and whether any constraints on
market power resulting from regulation should be taken into account.

Ecosystems:

Several stakeholders considered that the concept of “ecosystems” is a good analytical
tool, but that its presence cannot lead to a presumption of harmful effects.

Some stakeholders considered that it would be useful to have specific guidance on
when looking at “ecosystem” of products and services is relevant, when there is an
interrelation of markets and presence of cross market spillovers, how interrelated
markets need to be, how many markets are considered.

It was considered that the Commission should move away from a narrow view on
products / services and look more at capabilities, strategies of firms, and their ability to
leverage certain assets such as data.

Evidence and metrics:

Generally, stakeholders agreed on having a holistic approach to evaluating evidence.
This implies having a wide body of evidence without assigning significant weight to only
one specific piece of evidence.

Several stakeholders raised the question on assessing consumer behaviour, particularly
relevant in the context of consumer-oriented markets. Some stakeholders considered
that consumer surveys may be a good tool, but the methodology and questions will be
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critical to the relevance of the results. Several stakeholders raised the importance of
behavioural economics in the context of consumer-oriented markets.

e Several stakeholders suggested using financial analysis, for instance to consider the
purchase price and whether it is proportionate to the target’s turnover.

Efficiencies:

e Stakeholders generally agreed that the framework of assessment needs to be (i)
consistent and (ii) clear. Some stakeholders considered that merger control should be
aligned with antitrust on issues such as out-of-market efficiencies. Other stakeholders
considered that legal standards should be consistent for finding harm and proving
efficiencies or other countervailing factors.

e Some stakeholders considered that efficiencies need strong safeguards, they must be
passed on to consumers, and be only achievable through the merger itself.
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Expert Session 4 —When green meets competition: navigating sustainability

in merger control

Questions

Sustainability as a parameter of competition - Should sustainability considerations be
taken into account on standalone basis or only together with other (‘traditional’)
parameters of competition (e.g. price, quality, choice)? In which circumstances and in
markets with which features do companies compete on sustainability parameters (e.g.
development of greener products or services, procurement of greener input, green
labels etc)? How to address potential conflicts between sustainability and other
(‘traditional’) parameters?

Sustainability in the competitive assessment - How can sustainability considerations
play a role in a competitive assessment of a merger with respect to both the
combination of (i) activities in the same market (e.g. closeness) and (ii) activities across
the value chain (e.g. access to sustainable raw materials)? What could be the potential
theories of harm to consider?

Sustainability gains as specific efficiencies - What type of sustainability gains may a
merger bring and how can they be verified (e.g. how to avoid ‘green-washing’)? Can
collective sustainability gains be taken into account to offset competitive harm, and
more specifically (i) how and when would consumers harmed in the affected market
benefit sufficiently, and (ii) how to deal with potential uncertainties or longer
materialisation timeframes?

Quantification issues - How can positive and negative effects on sustainability (due to
merger’s synergies or reduced competition) be measured or approximated? If so, on the
basis of which metrics and evidence?

Interplay between merger control and sectoral regulation - Sustainability
considerations may depend on - and be addressed with — specific regulation. How can
sustainability-related regulations be taken into account in the competitive assessment
of a merger? More specifically, which account should be given to existing or reasonably
foreseeable regulation? Can merger control properly distinguish (i) a merger’s impact
and (ii) a merger’s competitive impact on sustainability, and how much is it an
appropriate tool to advance sustainability goals?

Main takeaways

Sustainability as a parameter of competition:

Many stakeholders agreed that, in merger control, sustainability is a parameter of
competition, which could be assessed standalone or in combination with traditional
parameters such as quality, depending on the specifics of the concerned markets.

Sustainability in the competitive assessment:

Some stakeholders suggested that sustainability considerations can be captured with
traditional tools of assessment, when sustainability is a relevant competition
parameter. For instance, the analysis of closeness of competition could consider that
similar companies could have different sustainability policies.
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Sustainability considerations could be relevant in every type of concentration, including
in cases that may lead to the restriction of access to inputs (“input foreclosure theory of
harm”). Stakeholders highlighted the importance of ensuring that mergers do not lead to
restricted access to green raw materials, which are necessary inputs for businesses to
implement the EU’s broader green policy goals.

Some stakeholders also pointed out that sustainability can be considered when
assessing mergers’ impact on innovation. The assessment should consider the risk of a
lessening of incentives to innovate for greener products or processes. Stakeholders also
noted that the Commission already has a developed practice of enforcement in this
regard.

Sustainability gains as specific efficiencies:

Generally, stakeholders agreed that sustainability efficiencies are growing in
importance, and that merger control should reflect that. However, several stakeholders
considered that any such efficiency claims should be based on limiting principles set by
a clear but workable framework. In particular, they should be merger-specific, such that
it is shown that they cannot be realised similarly with alternative means.

Stakeholders had mixed views about out-of-market efficiencies that benefit a broader
group of customers than those that are harmed by the merger. The discussion related to
the challenges in balancing between immediate and short-term harm to consumers on
the relevant markets on one hand, and benefits accrued to the society at large on the
other hand.

Several stakeholders considered that merger control should reflect the limiting
principles taken up in the Article 101 Guidelines, particularly when it comes to out-of-
market efficiencies and collective benefits.

Quantification issues:

Some stakeholders considered that quantification may need to preserve a certain
flexibility as short- and long-term effects are not in every case obvious to quantify and
balance against each other.

Some participants cautioned that the Commission should be careful about certain
sources such as environmental economics, which may not apply 1:1 in merger analysis
- for instance, traditional tools such as consumer surveys can be biased when stated
preferences divert from observed preferences.

Stakeholders agreed that it would be useful for the new Merger Guidelines to specify the
types of evidence and metrics that would allow the Commission to verify efficiency
claims, ldeally, the Guidelines should align with existing tools such as the metrics set
forth in the EU Taxonomy Regulation.

Interplay between merger control and sectoral regulation:

Stakeholders emphasized the need, to the extent possible, to be consistent (i) with other
competition instruments, in particular the Article 101 Guidelines, to avoid cherry picking
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by companies between legal regimes, and (ii) with other regulations such as the ESG
(Environmental, Social and Governance)-related ones.

Expert Session 5 — Mergers and monopsony — When can merger control
protect European workers?

Questions

1. The role of competition in labour markets. What role does companies’ competition for
workers in labour markets play for good wages and working conditions in Europe?

2. Lessons learnt. Some competition authorities have to date applied labour market
theories of harm related to an increase in buyer power of merging firms on a labour
market. What are the key lessons that can be drawn from this case practice (e.g. in
terms of relevant sectors, investigatory tools, burden on notifying parties)?

3. Workers and consumers. Can EU merger control protect competition to the benefit of
workers, or should any competitive harm under the EU Merger Regulation (EUMR) always
translate into harm to consumers/customers and if so, why/why not/how? Is there any
specific guidance when considering a merger’s impact on a labour-centric market, as
opposed to customer-centric market (e.g. on geographic market dimension or specific
competition features)?

4. Limiting principles. Under the EUMR, the Commission cannot address concerns about
job losses due to restructuring through mergers and offshoring. What other limiting
principles can and should be applied in the context of labour market theories of harm, in
order to focus strictly on harmful cases and avoid unnecessary regulatory burden on
companies? Could labour market theories of harm related to an increase in buyer power
of merging firms on a labour market be relevant in any merger cases that are typically
notified to the European Commission for review? What sectors/industries or specific
workforce/labour market could be particularly relevant?

5. Labour market regulations and Unions. How can labour market regulations and
workers’ unionisation be relevant in a competitive assessment of a merger? Do they
afford workers sufficient protection from the potential negative impact of the market
power of merging firms and if not, why not?

Main takeaways

The role of competition in labour markets:

e There is a link between companies’ competition for workers on labour markets and
wages and working conditions. Most stakeholders acknowledged that less competition
between companies on labour markets can have a negative impact on wages/working
conditions, which is also established, more and more, in academic literature. Therefore,
merger control can play a role in avoiding that labour markets become too
concentrated.
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Lessons learnt:

e Stakeholders made references to the US case experience over the last years. However,
some stakeholders stressed that experiences from the US cannot be translated 1-to-1 to
learnings for EU merger guidelines, because US labour markets may function differently,
unionisation levels are different and labour regulation is different.

e Nonetheless, stakeholders generally stressed that the basic mechanism by which
concentration on labour markets can lead to lower wages or worse working conditions is
the same in the US as in Europe, and that some labour markets are also concentrated in
Europe.

e Other stakeholders noted that labour law in Europe can mitigate certain negative impact
on workers but not alleviate the negative effects of labour market concentration on
workers.

e Stakeholders also noted that the experience from unions who often have close firsthand
knowledge on the functioning of labour markets can be helpful for competition
authorities.

Workers and consumers:

e While some stakeholders considered consumer welfare standard as a precondition for
intervention, most stakeholders considered that a standalone theory of harm for
workers would be sufficient. Some considered that no consumer welfare standard is
enshrined in EU law, others that the Commission must assess whether SIEC arises
separately for each market (including labour markets), and some considered that
workers may also be considered as consumers.

e Some participants outlined that complications may arise in cases where harm to
workers and benefit to consumers may arise, putting the competition authority in a
difficult position to balance these contrary effects.

Limiting principles:

e Stakeholders expressed several ideas on how limiting principles could look like. For
instance, unionisation levels and collective bargaining coverage could be relevant as
countervailing factors to buyer power. Another idea was that the Commission should
focus on sectors where workers face particularly high barriers to switching and therefore
labour markets are particularly narrow - i.e. where workers do not have any real outside
options.

Labour market regulations and Unions:

e Stakeholders generally highlighted that labour law and labour regulations, as well as the
role of unions and collective bargaining more generally can play an important role in
ensuring that workers have countervailing power. However, these factors cannot
address the issue of buy-side concentration on labour markets.
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Expert Session 6 — The foundations of our democracy: When can merger

control protect media plurality?

Questions

Competition in media plurality and content diversity: How can competition among
independent players foster media plurality and content diversity? Are there specific
circumstances or industries where this would be particularly relevant?

Competitive impact - In what circumstances can the impact of a merger on
competition negatively affect media plurality and content diversity, and how should it
translate into the competitive assessment (e.g. closeness of competition, impact on
‘cross-media’ markets)?

Metrics and investigative tools — What metrics can be used to assess the impact of a
merger on media plurality and content diversity (e.g. viewers’ share)? What evidence or
specific investigatory tools could be useful (e.g. viewers’ surveys) and how should they
be weighted?

European Media Freedom Act - How can EU merger control contribute to the
preservation of media plurality over and above the protection provided by Art 22(1)
EMFA, pursuant to which Member States shall lay down, in their national law,
substantive and procedural rules which allow for an assessment of media market
concentrations that could have a significant impact on media pluralism and editorial
independence?

Article 21(4) EU Merger Regulation — The EUMR provides that Member States may take
appropriate measures against a concentration of EU dimension to protect other
legitimate interests, including media plurality. Should there be more guidance on the
circumstances where such intervention would be compliant with the EUMR? What
criteria should a Member State rely on when intervening under Article 21(4) EUMR based
on media plurality?

Main takeaways

Competition in media plurality and content diversity:

Certain stakeholders expressed the view that competition law is not the right tool to
protect media plurality, for several reasons. The European Media Freedom Act provides
a robust framework, while merger control might entail more intervention than needed.
For instance, some stakeholders noted that widening the scope of the review under the
EU Merger Regulation would bring increased legal uncertainty.

Most stakeholders however agreed that competition law can have a role to play in
assessing media plurality and content diversity for instance as a relevant (non-price)
parameter of competition. Because of competition, different media providers try to wall
off from competition by differentiating themselves. This leads to more content diversity
and media variety that reflects the various voices and opinions.
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e There was also a query from participants on what constitutes content diversity, which
could also be looked from the perspective of advertisers. As this depends on the market
definition in relation to media markets, some participants noted that it might be that in
certain occasions it would not be permissible to allow combinations on the advertising
side, where for example television and radio might not be interchangeable, but allowed
on the consumer side.

Competitive impact:

e Some stakeholders considered that the Commission can assess impact of mergers on
public interest such as media plurality. Some flagged there were case practice and case
law to that effect including in antitrust. Other stakeholders pointed to previous merger
case practice were instead it was indicated that sector-specific regulation may be better
equipped to protect media plurality.

e Some stakeholders also indicated that negative impact on media plurality may result
from monopsony power, where the merger impacts the acquisition of content.
Regarding the assessment criteria, stakeholders noted that closeness of competition
should be assessed form different perspective, in particular both the viewers’ and
advertisers’ perspective (to identify what alternatives they each would consider to the
merging companies).

Metrics and investigative tools:

e Most stakeholders agreed that there cannot be only one type of evidence for content
diversity, but rather a dashboard of tools and metrics, both of a qualitative and
quantitative nature.

e Those could include assessing audience reach across platforms, employing media
ownership metrics (which might include examining not only whether there is common
ownership in various media brands, but also the quality of a medium’s ownership and
whether for example minorities are represented in the management), examining the
diversity of sources, genres and viewpoints, before or after counterfactual analyses,
audience surveys, or gathering different stakeholders’ views. Another metric which was
put forward was the ‘share of attention’, which attempts to assess what is the share of
attention which the content of the merged entity captures. Other metrics could include
studying bundled content; what is included in a package might be an indicator of what is
considered as different, supplementary, and not substitutable, content. Also, the
circulation of programs could be used as a metric; assessing whether one and the same
program or a brand new one, that has never been shown on TV, is preferred.
Consideration should also be had to who the creators of content are and who they target
as buyers (e.g. if cooking content is produced, then the content is targeting a specific
audience). Real past examples of switching and best second alternatives could be used
in case there is reliable data.
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European Media Freedom Act:

Stakeholders flagged the risk of divergent outcomes between parallel review based on
EUMR and EMFA for media plurality. They stressed the importance to align and
coordinate with upcoming guidance on EMFA to increase legal certainty, particularly
since EMFA will publish its own guidelines.

Stakeholders flagged that some Member States (including for instance the Netherlands
and France) already have experience with national reviews of media concentrations,
which could feed into the discussions around this point.

Article 21(4) EU Merger Regulation:

Stakeholders underlined that in relation to Article 21(4) EUMR, guidance would be
welcomed, on media plurality as well as on other reasons for Member State intervention,
so that the application of this provision does not lead to the fragmentation of the EUMR’s
one-stop shop or conflicting decisions. This would contribute to legal certainty.

At the same time, stakeholders asked for clarifications on the alignment between the
EUMR and the EMFA. Stakeholders indicated that the guidance should be very specific
and cannot follow a one-size-fits-all approach. It should instead be broad enough, in
order to allow sufficient flexibility for the Member States to determine what in their view
constitutes sufficient media plurality.

Also, some participants noted that a thought should be given to how the quality and
diversity of content can be measured.

*k*k
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