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Could you let us know about your
personal background?

In May 2006, I became the Deputy
Director-General for State aid and from
December 2005 to June 2006 1 was
Acting Deputy Director General for
Mergers. From 2002 to 2006, I was
Director of Services in DG Competition,
responsible for antitrust and mergers, in
particular in the areas of financial
services, liberal professions and
transport. I joined the Commission in
1983 and apart from DG Competition, I
have worked in DG Employment,
Financial Control and the Cabinet of
Commissioner Flynn. Before the
Commission, I worked with Deloitte’s as
a Chartered Accountant.

State aid is an exciting new challenge for
me with the added bonus of being able to
work with excellent colleagues who have
a depth of knowledge in this very
important area!

Taking into account your antitrust
background, would you consider that
the same analysis should be
conducted in the State aid field? What
about the relevant market, should the
effect of aid on the relevant market be
assessed as in antitrust? Is it
reasonable to import the definition of
relevant market in State aid?

Putting a greater emphasis on economic
analysis will help better focus and target
State aid control towards the objectives
of the Lisbon strategy for Growth and

Jobs. When it comes to assessing the
impact of State aid on competition and
trade, we can build on experience gained

in the field of antitrust and merger control,
where antitrust economics have developed
sophisticated analytical tools over time.
So, yes, I foresee an increased use of these
techniques in the State aid field.

It must be borne in mind, however, that
there are certain important differences
between antitrust and merger control on
the one hand, and the State aids discipline
on the other, which may not allow the
Commission to directly transpose the
economic techniques developed in antitrust
or merger control into State aids analysis.

First, State aid control is not only, and not
even primarily about competition
between undertakings and concerns of
market power, but about the proper
functioning of the internal market and
“competition between Member States”,
which may be significantly impaired by
Member States embarking in harmful
subsidy races. Second, State aid control is
not only about economic efficiency, but
also takes into account wider public
interest objectives such as cohesion,
environmental protection and social
objectives; there is thus necessarily a
more political dimension to State aid
control.
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Third, the vast majority of State aid cases
concern schemes, for which it is hardly
feasible to conduct a precise market
analysis at the time they are notified to us,
since the beneficiaries are not known in
advance. In addition, while the effect on
competition of giving aid to one small
company may appear insignificant the
overall effect of a scheme providing aid to
many companies may be significant. A
further issue is how to take into account
the cost of aid. State aid does not come
for free, but is financed via taxation and
thus ultimately by consumers and
producers.

About economic analysis of State aid:
Some authors have suggested that
State aid policy should focus more on
consumer welfare in order to be a truly
competition policy (S. Martin, Ch.
Strasse, Concurrences N° 3-2005).
What is your point of view? More
generally, would you consider that
economic analysis implemented in
antitrust should apply in the State aid
field?

In the fields of mergers and antitrust the
negative and positive effects are assessed
essentially on the basis of a consumer
welfare standard. It is however not
possible to transpose such a consumer
welfare standard one-to-one to State aid.
The test for exempting State aid under
Article 87(3) is whether the aid is in the
“common interest”. Contrary to mergers
and antitrust, State aid, even if it distorts
competition and trade to some (limited)
extent, can be allowed on the basis of
social or regional cohesion objectives. In
other words, the common interest
comprises both an economic efficiency
dimension (efficient functioning of
markets) and an equity dimension.
Speaking in welfare terms, maximizing
social welfare, a concept which
comprises both efficiency and equity
dimensions, is probably a good
interpretation of the term “common
interest”.
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The differences between the areas that |
mentioned earlier make the economic
analysis of the impact of State aid on
markets considerably more complex than
in antitrust or mergers. Still, it is important
that State aid control is geared towards
economic realities. Analysing the effects
of State aid requires understanding of how
economic behaviour, and consequently the
market equilibrium, may be affected by
the aid. This analysis must be incorporated
in the rules, whereas a detailed individual
economic assessment of cases will be
warranted for large, complex and/or
precedent setting cases. For instance, in
the new guidelines for State aid to risk
capital investments, investments under
€ 1,5 million over a period of 12 months
will be subject to an ordinary assessment,
whereas, investments above this threshold
will be subject to a detailed assessment.

It is often said that State aid law is the
worst area of competition law with
regard to legal certainty as more and
more national provisions/acts are
found to constitute State aid measures.
What could be done to offer more legal
certainty to the States and
undertakings? Would it be possible for
the Commission to take decisions for
the future only, as done by the ECJ?

I don’t think it is true that there is a poor
legal certainty in the field of State aid.
First of all, the Commission makes
guidelines, frameworks, notices etc. to
explain how it interprets the notion and
the compatibility of “State aid” under the
EC Treaty. Second, Member States are
well aware that they cannot grant any
State aid unless the aid has been
authorised by the Commission. It may be
authorised under a scheme or as an
individual notification. The aid can also
fall under a block exemption regulation
allowing Member State to grant the aid
without notifying it to the Commission.

In my view there is legal certainty if
Member States respect the principles to
only grant aid in accordance with an
authorised scheme, individual notification
or a scheme which is clearly covered by
an exemption regulation.

The report on State aid implementation
by national courts underlined that
Member States are increasingly
applying State aids provisions.
However, the report highlighted legal
problems with some national
procedural rules (legal basis, interim
measures...). What is your position on
the recommendations suggested on
these points in the executive
summary? The report also underlined
that recovery is far from being fully
effective. What would you suggest to
be done in order to render recovery
more efficient? Finally, it remains
difficult for practitioners to know about
national State aids decisions. What
could be done at the EC and national
levels in order to organize a better flow
of information?

Case law does show that legal uncertainty
about the legal basis under national law
for State aid recovery, and the lack of
interim relief for its enforcement under
national law often impede immediate and
effective recovery of illegal State aid. It
is quite clear that national judges are best
placed to obtain efficient and immediate
recovery and it would already be a big
step ahead if the national courts in all
Member States would accept that the
Commission’s recovery decision
constitutes a sufficient legal basis for
State aid recovery under national law.
Furthermore, when dealing with recovery
cases, national courts should also ensure
that the “effet utile” of the Commission’s
recovery decision is duly taken into
account. If necessary, they should set
aside provisions of national procedural
law that prevent the immediate
implementation of the Commission’s
decision. I agree that Member States do
not always implement the Commission’s
recovery decisions in a sufficiently
expedient manner, but I would also like
to say that the situation is improving. The
information that we have at our disposal
shows that more than three quarters of
the illegal and incompatible aid which the
Commission ordered Member States to
recover in recent years has been
effectively paid back. This is something
we monitor closely.
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I also agree that it is useful for
practitioners to have easy access to
information on State aid related
judgments by national courts in other
Member States. This is also why we
have commissioned a study on the
enforcement of State aid rules at
national level which includes
summaries of published State aid
related judgments by national courts.
This will contribute to a diffusion of
best practice across the Union. As the
Commission announced in its State aid
action plan, it will also address the
question of how to enhance the role of
national courts in the enforcement of
the Community’s State aid rules in a
communication which it intends to
adopt in the course of 2007.

Finally, let me add that if Member
States respected their obligation to
notify State aid in the first place, then
recovery of illegal State aid would not
be an issue.

Would you consider that one
Directorate General should be in
charge of all State aid investigations
in order to increase consistency?
What about the idea of an
independent authority for State aid?

This idea is coming up from time to
time and clearly, it is not up to me to
decide on it. There are however several
mechanisms in place within the
Commission that ensure consistency.
First of all of course, we talk to each
other. On top of this, there is an
established system of inter-service
consultation, the Commission’s Legal
Service assesses all cases, and it
should not be forgotten that the
decisions are taken by the Commission
as a college. As to an independent
authority, well the Commission is an
independent authority in this area. And
there are very strong advantages in
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having the Commissioner responsible
for competition embedded within the
college, exercising her influence on
other EU policies, and helping to
ensure consistency in a wider sense.

New EC memberships gave special
attention to the State aids issue. The
notion of existing aid received
special treatment following pre-
access and membership

agreements. In addition, some
national competition authorities were
given special power in order to
monitor existing aids. Is there
anything in this process that could
be useful for an evolution of EC State
aid policy? Would you be in favour to
modify the existing aid definition
Treaty rules or to allow NCA to be
granted new powers in State aid
provisions implementation?

The implementation of a strict State
aid discipline already even before
accession has indeed been a central
issue in the context of the recent
enlargement. Our historical challenge
was that 8 of the 10 new Member
States — as well as Bulgaria and
Romania — were in transition from a
planned economy to a market
economy. State aid has been one of the
legitimate tools in this enormous
restructuring process. The Union was
however keen to ensure that this
process would be guided by clear rules
regarding government intervention into
the economy. Hence, we insisted that
the State aid “acquis”, i.e., the full set
of State aid rules, be implemented as
soon as possible.

This was achieved through bilateral
agreements, known as “Europe
agreements”. In the absence of supra-
or international institutions like the
European Commission for the EU
Member States or the EFTA
Surveillance Authority for the EFTA
countries participating in the European
Economic Area — which helped to
prepare the accession of Austria,
Finland and Sweden prior to 1995 — the
Europe agreements requested the
setting up of independent State aid
authorities in the accession countries.
Usually, the accession countries
entrusted their national competition
authorities with this task.

What can we learn from this? First, the
State aid authorities in the acceding
countries did a good job — with all the
limitations that go along with self-
surveillance within a country. It is
however fair to say that this process
would not have worked as well as it
did without close and constant
cooperation with the Commission, and
our possibility to intervene when
necessary. I see this as a workable tool
to prepare for future enlargements, but
I do not think that the concept of self-
surveillance would assure a level
playing field within the Union in the
long run.

There is however a second strand of
experience on which the Commission
could build a future evolution of its State
aid policy: enhanced cooperation. The
bilateral agreements have contributed to
raise awareness of the need for a strict
State aid discipline. After accession, most
new Member States have transformed their
State aid authorities into well-functioning
coordination and monitoring bodies.

This goes in the right direction: the
Commission needs strong and committed
partners in the Member States who
contribute to awareness raising, ensure a
good information flow between the
Commission and national authorities and
share experiences and best practices. We
can achieve this without changing the
Treaty rules on State aid.

Finally, could you let us know about the
main lines of your 2007-2009 program
for the State aids unit?

Let me start with 2005, where the
Commission adopted new regional aid
Guidelines. These Guidelines will apply
from 2007 to 2013, the same period as for
the next programming period for EU
structural funds. In 2006 the Commission
has adopted new State aid Guidelines in
the field of risk capital, which entered into
force in August this year. Before the end of
the year the Commission will also adopt a
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new Framework for research, development
and innovation and an amendment to the
de-minimis Regulation, which will increase
the threshold under which measures will
not have to be notified. Finally, it is
foreseen that the Commission will adopt an
exemption Regulation for regional
investment aid and a proposal to the Council
to amend the so-called enabling Regulation.

In 2007-2009, the main topics will be a
general block exemption regulation merging
the existing regulations into one and
including new areas like environment and
research and development. Furthermore,
the Commission will revise the guidelines
on State aid to environmental protection
and the notice on State aid in the form of
guarantees. In addition, the Commission
intends to launch a consultation document
on a reform of the procedural rules.
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Member States have defined the overall
policy goal as “less and better targeted
State aid”. Commissioner Kroes has said
from the beginning of her mandate that her
top priority is to bring about a
comprehensive reform of the State aid
rules that will help bring this about. We’re
well into the delivery phase now, although
there’s still a lot of work to do. As our
Commissioner has said recently our
objective is to help Member States spend
only as much taxpayers’ money on
subsidies as is absolutely necessary, and to
target that expenditure as effectively as
possible. We’re putting in place the tools to
do that job. [ |

L. Evans, Delivering the State aide reform
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FR76 3000 4007 9900 0255 3523 060 BNPAFRPPOP

Bank : BNP - Agence Opéra | 2, Place de I’Opéra - 75 002 Paris - France

Formulaire a retouner a | Send your order to

Transactive — A Thomson subsidiary
1 rue Saint-Georges | 75 009 Paris — France | contact: information@transactive.fr

Conditions générales (extrait) Subscription information

Les commandes sont fermes. L’envoi de la revue ou des articles de Concurrences et I’acces électronique aux bulletins ou articles de e-Competitions ont lieu dés réception

du paiement complet. Consultez les conditions d’utilisation du site sur www.concurrences.com (“Notice légale™).

Orders are firm and payments are not refundable. Reception of Concurrences and on-line access to e-Competitions and/or Concurrences require full prepayment.

For “Terms of use”, see www.concurrences.com.

Frais d'expédition Concurrences hors France : 18 € 18 € extra charge for sending hard copies outside France



