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Introduction

e The nature of the project
(COM Reports 2004 + 2005)

— Gradual andiincremental:
— Dialegue; screening), advocacy, Enfercement.

o The roleof the Commission
— In the first place: Setting theframeweork:

o The role of themnationallevel
— Exploring and impleEmenting Concrete Chande:

e False dichotomies
— Economic vs legal ?

— Economic analysis vs non-commercialiieattres ?
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; context

e Lisbon agenda: growth and employment.

o Unlocking the potential ofithe services
sector; Including| Professionall Services:

— Necessary due terts ecenomic and secial Impertance:

— UnduIK restrctive reguiation  cCan Namperinneyation,
growth and empleyment:

o Better regulation'asipart offlisbonfagenda:
— Efficient inputs for thereconemys:

— Good price — quality relatiGRShIPNTeIE ChOICE;
INNOVative SErVviCes for USErS:

— Observance of alll relevant publichterests;
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Objectives or rerorm

o Key objective Is better requlation
not complete de-regulation:

— Need fior some; riegulation certainly, accepLed.

— Need tefind theradequatelevelfeirreguiation

o Proportionality test = coré methodology
checking whetherarregulation)/rule:

0 has a clearly defined pulslichRtErest GIjECtVEr and

0 IS objectively at all suitablerterachieve tisigeal,  and

0 Is the method least restrictVe ol GPER™ markets and
competition to achieve this objectVve:
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L ifol LIdUN: AUVUCLaAly 1Vl
voluntary change
o NCAs and EU ' Commission call upon

— national’ regulaters: (legislative/: administrative)r and
profiessional bedies (self-regulatoeny)

* ok

— to review!  existing  regulations: by, applying’ a2
proportionality’ test and remove oOr reshiape those
regulations thiat Cannot ejustiiied:

o Achievements: Progress Report 972005
— Mixed picture of reformractvity in ther25 MS;

— Growing Importance in Ye-Invigerated tisbeRrAgenda:
National reform programmes:



S€econd trackK: Enforcement

o EC competition rules with regard to
Professional bodies (Art.81/82)

o Nationall competition authorities

o National courts (Incl. rererences to ECJ, e.q.
Vouters)

o EU CoOmmiIssion

o EC competition rulesiwith regardto
MS (Art.3(1)(g), 10, 81, or Art:86+82)

o National coURSENIRCIEIErERNCES oM NEET S era)
Arauino, Macrino)

o EU Commission

o ECinternal market rulestwithiregardito
Member States (Art.43, 49)
o National courts (incl. references toGECJ, <. ¢), Ofgelfz))
o EU Commission



«. .+ PFror. podies/ seir-reguiation

x

e No bias against self-regulation’ and for
State-regulation, ox vice-versa.

— MS decide;about extent off seli=regulation.
— Adeguatersupervision by: MS;
— Any  restrcuver regulatiens has e satlsiys the
proportionality test.
o Professional bodies/chambers

— Important role for INGEPERCENCE) COMPIENCENWILHNCOTE
values, etc.

— Avoid conflict off interestss Elgy sepalation  of
representative and regulatoryAitinCHonS:
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core values or proression

» Three principal reasons for regulation
— Asymmetry off Information.
— Externalities = impact on| third parties
— Public.geedsi = Value for society inigeneral

e Specific meaning  ofi these reasons in  €each
profession:
— [eads also tercorevalles) off the! profiession:

— E.g. for lawyers:i Independence; specific deontolegicalirulest (profiessional
secrecy, avoiding confilicisk oif Interest), contrikbuting: tor aCCESS) o) jUSHCE
and! correct administration o jUSHICe -

o Restrictions as sUch aréenot corevalles.

o In turn, core values can justify’ restrictions only to
the extent the proportionality test isisatisfied.

o EC] Woutersendorses the proportionality test.

— Take account of national regulatory context:
— But no leeway for not adopting the Iéastrestrictive rule.
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rixed prices

e Severe restriction of:
— competition: (see;AGHn Macrino. g 40).
— freedom) te) previde senvices (AG iRl C/pol/ai8s: 65, 70)
e Fixed minimum’ fees’ for legal’ services
generally not justified by,
— access torjustice (AGIRr G/po)/a:s: 80):

— proper  operation™ ol egalt preiession  (@uality,
deontology) (AGIRFGIPBY/E158 81=89)) OF

— foreseeability’ of costsSrterbE eImbBursed (AGRANG/PE)/
88 90-91).

o Possible exception for legal aid cases:
o Less restrictive alternatives:
o Example of the majority of MS,



v & slgniticance or £CJ rulings

x

o C-35/99 Arduino

— Fixed minimumi and maximum fees; fior' [awyers” In-court
work inrltaly.

— Nor State; liabiitys tnder Art.3(1)(g), 10,  8i fer
delegation’ off Staté regulatory: pewers to; ltalian™ Bar
Council.

o C-202/04 Macrino; (pending)
— [Facts dto, but ferel-ei=coltlEegallserVIces;
— AG: pre-decided fortherltaliantsystemNn Ara o)

o C-94/04 Cipolla (pending)
— Prohibition to derogate fromitae minsanaimeaX. fees.
— AG: Infringement of freedom tONpreVIEESErVICES.
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