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1 INTRODUCTION

) Connectivity is the most fundamental building block of the digital
transformation. It is of strategic importance for growth and innovation in all

economic sectors of the Union and for social and territorial cohesion.

(2) The Union has set ambitious connectivity objectives in the ‘Gigabit
Communication™, the Communication on ‘Shaping Europe’s digital future’?,
the ‘Digital Compass’ Communication® and in its proposal for a decision
establishing the 2030 Policy Programme ‘Path to the Digital Decade’ (Digital

Decade Policy Programme, DDPP).

3) In the Gigabit Communication, the Commission set out the following
connectivity objectives for 2025: (i) all Union households, rural or urban,
should have an internet connectivity of at least 100 Mbps download speed,
upgradable to 1 Gbps; (ii) socio-economic drivers, such as digitally intensive
enterprises, schools, hospitals and public administration should benefit from
Gigabit connectivity (1 Gbps upload and download); and (iii) all urban areas

and major transport paths should have an uninterrupted 5G coverage.

(4) The Communication on Shaping Europe’s digital future explains that the term
‘100 Mbps, upgradable to Gigabit speed’ reflects the Commission’s
expectation that, as the decade progresses, households will increasingly

need 1 Ghps speed.

(5) The Digital Compass Communication envisages that, by 2030, all Union
households should be covered by a Gigabit network®, and all populated areas
should be covered by 5G. The DDPP proposal underlines that “‘Societal
needs for upload and download bandwidth are constantly growing. By 2030,
networks with gigabit speeds should become available at accessible

conditions for all those who need or wish such capacity’.

(6) To achieve the Union’s objectives for 2025 and 2030, adequate investments
are needed. Such investments primarily come from commercial investors and
may be complemented, where necessary, by public funds, in accordance with
State aid rules. The Communication on shaping Europe’s digital future
indicates an estimated overall investment gap of EUR 65 billion per year for
digital infrastructure and networks in the Union_and notes that public funding

may therefore have to be used to leverage private investment, because only

together can public and private funding plug the investment gap.

Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the Regions of 14 September
2016,”Connectivity for a Competitive Digital Single Market - Towards a European Gigabit

Society’ (COM/2016/0587 final).

Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee the Committee of Regions of 19 February 2020, ‘Shaping

Europe’’s digital future’ (COM/2020/67 final).

Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee the Committee of Regions of 9 March 2021, ‘2030 Digital

Compass: the European way for the Digital Decade’ (COM/2021/118 final).
Policy Programme *'Path to the Digital Decade’, COM(2021) 574 final, 2021/0293 (COD).

(performant cable networks) are able to deliver 1 Gbps download speeds.

Proposal for a Decision of the European Parliament and of the Council establishing the 2030

At the current stage of development, fibre to the home, fibre to the building and Docsis 3.1
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) The COVID-19 pandemic underlined the role of performant electronic
communications networks for people, businesses and public institutions. On
27 May 2020, the Commission put forward its proposal for a major recovery
plan to mitigate the economic and social impact of the pandemic,
NextGenerationEUG8. One of the key priorities of the Recovery and Resilience
Facility’ (‘RRF’) is to support the digital transition, through connectivity
measures aimed in particular at bridging the digital divide between urban and
rural areas and at addressing market failures with respect to the deployment
of performing networks. The RRF Regulation requires that each Member
State devote at least 20% of the allocated funding to measures fostering the
digital transition.

(8) Mereover—Electronic communications networks can help achieving
sustainability goals. The Union’s 2050 objective of climate neutrality, as set
out in the European Green Deal Communication®, cannot be reached without
a fundamental digital transformation of society. One of the essential
components of the digital transformation of the Union is the development of
secured and performant electronic communication networks that help making
an important contribution to the main Union’s environmental objectives. At the
same time electronic communications networks themselves will have to
become more sustainable and energy and resource efficient.

9) The electronic communication sector has undergone a thorough liberalisation
process and is now subject to sectoral regulation. The European Electronic
Communications Code (the ‘Code’) was established by Directive (EU)
2018/1972 of the European Parliament and of the Council®. The Code
provides the regulatory framework for electronic communications, including
the possibility of national regulatory authorities (‘NRAs’) to impose access
remedies on undertakings with significant market power. the market for
wholesale local access at a fixed location is subject to ex ante regulation in
almost all Member States. Such regulation is important to foster competitive
markets, to encourage investment and to increase consumer choice. Further
deployment of broadband networks continues to require the intervention of
the NRA due to their role, among others, in ensuring effective competition of
the electronic communications sector.

(10) Competition policy, and State aid rules in particular, have an important role to
play in fulfilling digital strategy objectives and developing a co-ordinated
investment strategy for connectivity. The purpose of State aid control in the
broadband sector is to ensure that State aid measures will result in a higher

Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic And Social Committee and the Committee of the Regions of
27 May 2020, ‘Europe”’s moment: Repair and Prepare for the Next Generation’, COM(2020)
456 final.

Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021
establishing the Recovery and Resilience Facility (OJ L 57, 18.2.2021, p. 17) and Council
Regulation (EU) 2020/2094 of 14 December 2020 establishing a European Union Recovery
Instrument to support the recovery in the aftermath of the COVID-19 crisis (OJ L 433l,
22.12.2020, p. 23).

Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic and Social Committee and the Committee of the Regions of
11 December 2019, ‘The European Green Deal’ (COM (2019) 640 final).

Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (OJ L 321, 17.12.2018, p. 36).

10 gee Article 73-of Directive (EU) 2018/1972.
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level of broadband coverage and use than would be the case without State
aid, while supporting higher quality, more affordable services and pro-
competitive investments. Any State intervention should limit as much as
possible the risk of crowding out private investments, of altering commercial
investment incentives and ultimately of distorting competition contrary to the
common interest.

(11)

Ge@ehmsﬁ—m—assess—whethet;they—wete—snu—ﬁt—ter—peppeseThe

Communication on Shaping Europe’s Digital Future called for a fitness’ check

of the 2013 broadband State aid guidelines'? to assess whether an update
was necessary to further clarify the conditions under which major Member
State-led projects in_Gigabit capable network deployment can proceed
effectively. At the time of the 2013 broadband State aid guidelines, the general
low level of high-speed broadband availability in the EU made it desirable from
a_public policy point of view to bring about connectivity improvements as
rapidly as possible. Moreover, there was limited choice in terms of
commercially widely available technologies that could meet Gigabit speeds.
As a result, to date, a relatively large proportion of State aid-supported

broadband networks have |mproved speeds but are not glgablt capable—

+me¥e¥ed—substantta+ly—m—a#h4embe%tates—smee—2@i%—and—Now there are at
least three Gigabit-capable technologies commercially available: i.e.
FTTP/FTTH, DOCSIS 3.1 and 5G and therefore, —cGonsistent with the EU
Gigabit connectivity objectives, it is pew appropriate to focus State aid support
towards the rapid deployment of Gigabit-capable broadband networks'*. In
2020, the Commission launched an evaluation of the 2013 broadband State
aid guidelines to assess whether they were still fit for purpose. The results?®
showed that, in principle, the rules work well. However, the evaluation also
showed that some targeted adjustments are needed. In particular, the
Broadband Guidelines should be adapted to reflect recent legislative
developments, current priorities, as well as market and technology
developments?®.

2 ScoPE, TYPE OF BROADBAND NETWORKS, DEFINITIONS

2.1 Scope

12 Communlcatlon from the Commlssmn of 26 Januar¥ 2013, ‘EU Guidelines for the application
of State aid rules in relation to the rapid deployment of broadband networks’, OJ C 25,

26.1.2013 (the 2013 ‘Broadband Guidelines’).
13 See for example Fig. 2-14, page 30, of the study prepared for DG COMP on “The role of State

Aid for the rapid deployment of broadband networks in the EU” (Request No 014 of
COMP/2016/014) 2020..

14 Ibid, page 75: As the focus shifts towards Gigabit capable technologies, it is logical that State
Aid should focus on subsidising technologies that meet these requirements, as well as being
capable of being upgraded to meet future needs.

15 See the Commission staff working document on the results of the evaluation of 7 July 2021,
SWD (2021) 195 final.
16 See the Commission staff working document executive summary of the evaluation of the State

Aid rules for broadband infrastructure deployment (SWD(2021) 194 final).
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(12) To prevent State aid from distorting or threatening to distort competition in the
internal market and affecting significantly trade between Member States,
Article 107(1) of the Treaty on the Functioning of the European Union (‘the
Treaty’) lays down the principle that State aid is prohibited*’. In certain cases,
however, such aid may be compatible with the internal market on the basis of
Article 107(2) and 107(3) of the Treaty.

(13) Member States are required to notify State aid pursuant to Article 108(3) of
the Treaty, with the exception of measures that fulfil the conditions laid down
in Commission Regulation (EU) No 651/2014'8 (‘GBER’). In particular, GBER
exempts from notification State aid for certain types of fixed broadband
deployment®®, 4G and 5G networks®® and projects of common interest in the
area_of trans-European digital connectivity infrastructure?* that meet the
conditions set out in GBER. Aid meeting such conditions is exempted from
notification and presumed compatible with EU State aid rules. These
guidelines provide guidance for the compatibility assessment of aid that does
not meet such conditions for exemption under GBER.

(14) In particular, these guidelines provide guidance on how the Commission will
assess, on the basis of Article 106(2), Article 107(3) point (c), and Article
107(2) point (a), of the Treaty, the compatibility of State aid for the deployment
and/or take-up of fixed and mobile broadband electronic communication
networks.

(15) Public interventions not fulfilling one of the conditions laid down in Article
107(1) of the Treaty do not constitute State aid??>. Consequently, they are not
subject to the compatibility assessment principles laid down in these
guidelines.

(16) Union funding centrally managed by the institutions, agencies, joint
undertakings or other bodies of the Union that is not directly or indirectly under
the control of Member States? does not constitute State aid.

(17) Aid for deployment and/or take-up of broadband electronic communications
networks may not be awarded to undertakings in difficulty as defined by the
Commission Guidelines on State aid for rescuing and restructuring non-
financial undertakings in difficulty?*.

17
18

19

See also Section 2.1 of the Broadband Guidelines.

Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid
compatible with the internal market in application of Articles 107 an-rumberd 108 of the Treaty
(OJ L 187, 26.6.2014, p. 1).1), as amended by Commission Reqgulation (EU) 2021/1237 of 23

July 2021.
Id., Article 52.

20

Id., Article 52a.

21

Id., Article 52b.

22

23

24

Annex Il presents a comprehensive, but not exhaustive, overview of instances in which the
application of State aid rules or the existence of State aid may be excluded.

Such as funding provided under Connecting Europe Facility (CEF) - OJ L 249, 14.7.2021, p.
38-81 - Regulation (EU) 2021/1153 of the European Parliament and of the Council of 7 July
2021 establishing the Connecting Europe Facility and repealing Regulations (EU) No
1316/2013 and (EU) No 283/.

Communication from the Commission ‘Guidelines on State aid for rescuing and restructuring
non-financial undertakings in difficulty’ (OJ C 249, 31.7.2014, p. 1).
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2.2

(18) When assessing aid in favour of an undertaking that is subject to an
outstanding recovery order following a previous Commission decision
declaring an aid illegal and incompatible with the internal market, the
Commission will take account of the amount of aid still to be recovered®.

Definitions

(19) For the purposes of these guidelines, the following definitions apply:

a) ‘broadband electronic communications network’ means a network able to

b)

c)

d)

f)

9)

h)

)

provide high-speed internet access via various technologies and includes
active and passive components;

fixed network’ means an electronic communications network providing high-
speed data transmission services to end-users at a fixed location using a
variety of technologies, including cable, Digital Subscriber Line (‘DSL’), fibre
optics, and wireless;

‘mobile network’ means a wireless electronic communications network which
provides connectivity to end-users at any location in the area covered by the
network using various generations of mobile technology (2G, 3G, 4G, 5G, 6G,
etc.);

‘access network’ means the segment of a broadband electronic
communications network connecting the backhaul network with the end user
premises;

‘backhaul network’ means the part of the broadband electronic communications
network which constitutes the intermediate link between the backbone network
and the access network and which does not connect end- users.;

‘backbone network’ means the core network that interconnects backhaul
networks; it consists in the portion of the network where the traffic of all end-
users is aggregated, that connects different areas or regions ;

‘active network’ means a broadband network with active components (for
instance transponders, routers and switches, radio base stations, control and
management servers) and passive components (for instance ducts, poles,
masts, dark fibres, cabinets and manholes);

‘passive network’ means a broadband network without any active component
and typically comprises the physical part of the network (pipes, masts, ducts,
inspection chambers, manholes, street cabinets, towers and poles, etc.) and
broadband cables (dark fibre, copper cables, etc.);

‘speed’ means the performance, based on the number of bits per second, of
a connection, as defined in recitalparagraph (5) of Annex I;

‘ultrafast access network’ means an access network providing at least 100
Mbps download speed as defined in recitalparagraph (19)i);

25

See the Judgment of the Court of First Instance of 13 September 1995, TWD v Commission,
Joined Cases T- 244/93 and T-486/93, ECLI:EU:T:1995:160, paragraph 56. See also the
Communication from the Commission ‘Commission Notice on the recovery of unlawful and
incompatible State aid’ (OJ C 247, 23.7.2019, p. 1).
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2.3

2.3.2

k) ‘end-user’ means a natural or legal person (citizens, businesses, public
administrations) using or requesting electronic communications services;

)] ‘relevant time horizon”’ means a time horizon used for verifying planned private
investments and corresponding to the time frame of the planned deployment of
the State funded network, starting from the moment of publication of the public
consultation on the planned State intervention until the entry into operation of
the network (a provision of wholesale and/or retail services). The relevant time
horizon cannot be shorter than two years.

m) ‘overbuilding’ means deploying a State funded network on top of one or more
privately financed networks.

n) ‘crowding out of private investors’ means that public spending drives down or
even eliminates private spending, for instance when a private investment in a
fixed network and/or a mobile network is discontinued, dismantled, does not
take place as planned or is disincentivised due to government subsidisation of
an alternative investment;

0) ‘step-change’ means a significant improvement delivered by the State funded
networks, bringing substantial new infrastructure investments in the electronic
communications networks and significant new capabilities to the market in
terms of broadband service availability, capacity, speed or other relevant
characteristics of the network and competition;

Types of broadband networks

(20) For the purposes of State aid assessment, these guidelines distinguish
between fixed ultrafast access networks, mobile access networks and
backhaul networks, as defined in Section 2.3.1-2.3.3.

Fixed ultrafast access networks

(21) For the purposes of State aid assessment, these guidelines consider fixed
ultrafast access networks as networks which provide at least 100 Mbps
download speed at a fixed location as defined in paragraph (19)j).

(22) Atthe current stage of technological development, there are different types of
fixed ultrafast networks, including: (i) fibre-based networks (FTTx)?¢; and (ii)
advanced upgraded cable networks using at least the ‘DOCSIS 3.0’ standard.
Wireless networks such as certain fixed wireless access networks?” and in the
future satellite networks?® may also be able to provide ultrafast broadband
services.

26

27

28

FTTx refers to various type of networks including fibre to the building (FTTB), fibre to the home
(FTTH), fibre to the premises (FTTP) or fibre to the cabinet (FTTC). However, FTTC networks
are able to provide ultrafast services only when using vectoring (technology that enhances the
performance of VDSL).

In particular fixed wireless access networks based on 5G technology_with fibre or Gigabit
microwave backhaul to the base station and for which sufficient spectrum (including midband
TDD and/or millimetre band) has been assigned, potentially also other wireless technologies
that include fixed radio solutions, especially the next generation of Wi-Fi (Wi-Fi6).

Satellite technology solutions are currently mostly used in remote or isolated areas in situations
where they can provide a suitable level of fixed-line electronic communications services. While
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2.3.3 Mobile access networks

(23) At the current stage of market and technological development, several
generations of mobile technologies coexist?.

(24) The transition to each new mobile generation is generally incremental®’. At
the current stage, 4G networks continue to be deployed in some parts of
Europe and deployments of 5G non-standalone networks rely on existing 4G
Long Term Evolution (‘LTE’) core networks. In a next stage, the 5G network
will become standalone and not rely on LTE. By contrast to previous
generations of mobile technology, 5G standalone networks are expected to
enable more performant mobile data services, including lower latency and
higher transmission capabilities, and allow advanced usage scenarios and
applications._However, it is important also to consider the spectrum provision
to mobile networks — 5G (non-standalone and standalone) is a fully Gigabit
capable technology, but only with adequate spectrum. In practice, this is likely
to mean TDD spectrum in the midband and/or millimetre band along with low
band spectrum. Fibre or Gigabit capable microwave backhaul is also
essential to 5G ultrafast performance.

(25) To ensure the most effective and efficient use of radio spectrum Member
States may attach conditions to individual rights of use for radio spectrum,
such as coverage and quality of service obligations:, in_accordance with
sector regulation®. Such obligations may include geographical and/or
population coverage with certain minimum quality of service requirements®.

29

30

31

currently available satellites in the Union are still not able to provide ultrafast broadband
services, more advanced satellites able to significantly improve the quality of broadband
services and deliver ultrafast speeds are expected to become available in the future (e.g. Very
High Throughput Satellite). Satellites are also expected to play a significant role in providing
services to the public authorities. Furthermore, there are several Low Earth Orbit (LEO) satellite
constellations under preparation, which are expected to be able to lower the latency and the
cost of the services for the end-users.

Propagation characteristics of spectrum bands determine their use. For instance, among the
three pioneer bands identified for 5G services, it is estimated that 700 MHz is suitable for wide
area and indoor coverage, GHz (3.4-3.8 GHz) is characterised by high capacity and high
coverage, 26 GHz (24.25-27.5 GHz) is likely to be deployed in urban areas and sub-urban hot-
spots areas with very high demand, for example transport hubs, entertainment venues,
industrial or retail sites or along major roads and railway tracks in rural areas and will not be
used to create wide area coverage._ To achieve ultrafast broadband performance, it is likely
that a mix of 700MHz and higher band spectrum, enabled through carrier aggregation, will be
necessary. New mobile generations may also use frequency bands initially used by previous
generations.

Cellular technologies have had a life cycle of approximately 20 years from launch. Several
subsequent versions of 2G (so called 2G enhanced or 2.xG) were superior to 2G itself.
Incremental upgrades over 3G (so-called 3.xG versions) had better performances in
comparison to 3G. Also in case of 4G, 4.5G cellular communication system is better than 4G in
several aspects. 4.5G is the outcome of the LTE evolution whose legacy is LTE Advanced. 5G
standalone networks can offer significant improvements in speed and latency while supporting
a greater density of connected devices in comparison with previous generations.

Code, Articles 47 and 52

32

For instance, to date coverage obligations attached to some spectrum bands require,
depending on types of spectrum, a coverage of a certain percentage of population and/or
territory and minimum quality requirements in terms of speed and latency. The coverage
obligations are typically to be fulfilled within a period of up to 5 years from the assignment of
the relevant spectrum, and exceptionally up to 7 years.
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2.3.4 Backhaul networks

(26) Backhaul networks are necessary inputs to sustain both fixed and maobile
access networks. Backhaul networks can be based on copper, fibre optic,
microwave and satellite solutions®,

3 THE COMPATIBILITY ASSESSMENT UNDER ARTICLE 106(2) OF THE TREATY

(27) In some cases, Member States may define the provision of broadband
electronic communications services as a service of a general economic
interest (“SGEI") within the meaning of Article 106(2) of the Treaty®** and
provide public funding for the deployment of a network to provide such
services on this basis.

(28) In such cases, Member States’ measures will be assessed according to the
rules applicable to State aid in the form of public service compensation (‘the
SGEI package ). These gwdellnes onIy illustrate the deflnltlon of a SGEI, in

p#eweus—gene#aﬂensthe rules Iald down in the SGEI packaqe to broadband
electronic communications, in light of sectoral specificities.

(29) Member States may define the deployment and/or the operation of a
broadband network as a SGEI under the following conditions:

a) The project must address a market failure, this is to say only in unconnected
areas where it can be demonstrated that private investors are not in a position
to provide adequate broadband coverage to all users in the relevant time

33 In the early generations of cellular the backhaul, from the radio base station to the mobile
switching centre, was largely provided by point to point microwave connections. The
deployment of LTE and the introduction of 5G have led to higher backhaul requirements and
an increasing use of optical fiber networks also to connect base stations.

34 According to case-law, undertakings entrusted with the operation of services of general
economic interest shall have been assigned that task by an act of a public authority. For
instance, a SGEI may be entrusted to an operator through the grant of a public service
concession; see judgment of the Court of First Instance of 13 June 200, EPAC - Empresa para
a Agroalimentacdo e Cereais, SA v Commission, joined Cases T-204/97 and T-270/97,
ECLI:EU:T:2000:148, paragraph 126 and Judgment of the Court of First Instance of 15 June
2005, Fred Olsen, SA v Commission, T-17/02, ECLI:EU:T:2005:218, paragraphs 186, 188-189.

35 The SGEI Package includes the Commission Communication on the application of the
European Union State aid rules to compensation granted for the provision of services of general
economic interest (OJ C 8, 11.01.2012, p. 4), the Commission Decision of 20 December 2011
on the application of Article 106(2) of the Treaty on the Functioning of the European Union to
State aid in the form of public service compensation granted to certain undertakings entrusted
with the operation of services of general economic interest (OJ L 7, 11.01.2012, p. 3),
Commission Communication on a European Union framework for State aid in the form of the

seeteral%peememe&pubhc service compensann (2011) (OJ C 8 11. 01 2012 p 15) and

Commission Regulation (EU) No 360/2012 of 25 April 2012 on the application of Articles 107
and 108 of the Treaty on the Functioning of the European Union to de minimis aid granted to
undertakings providing services of general economic interest (OJ L 114 of 26.4.2012, p. 8). At
the time of drafting of these guidelines, the Commission has started the procedure for the
evaluation of State aid rules for health and social services of general economic interest (SGEI)
and of Commission Regulation (EU) No 360/201.
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horizon, thus leaving a significant part of the population unconnected®. The
Commission considers that in areas where private investors have already
invested in a broadband network (or are further expanding the network) and
are already providing competitive broadband services with an adequate
coverage_and quality, setting up a parallel competitive and State funded
broadband network - cannot be defined as a SGEI within the meaning of Article
106 (2) of the Treaty®’. However, where it can be demonstrated that private
investors are not in a position to provide, in the relevant time horizon adequate
coverage_and quality® to all end-users, thus leaving a significant part of the
population unconnected, an undertaking may be entrusted with the operation
of an SGEI to ensure connectivity for the part of the population unconnected,
in accordance with the rules applicable to State aid in the form of public service

compensatlon pubhesemeeeempensaﬁen@@%—é@&@%—l—l—@i—z@%p—%)

b) the network must offer universal connectivity for all residential and business
premises in the target area. Support for connecting businesses is not
sufficient3®;

36 In implementing the provisions regarding Universal Service Obligations set out in Directive (EU)

2018/1972 of the European Parliament and of the Councilof 11 December 2018 establishing
the European Electronic Communications Code (Recast) (OJ L 321, 17.12.2018, p. 36), a
Member State may design universal service obligations and potential compensation thereof if
it has established, taking into account the results, where available, of the geographical survey
conducted in accordance with that Directive, and any additional evidence where necessary,
that the availability at a fixed location of an adequate broadband internet access service and of
voice communications services as defined in that Directive cannot be ensured under normal
commercial circumstances or through other potential public policy tools in its national territory

or different parts thereof.

87 See paragraph 49 of the Commission Communication on the application of the European Union
State aid rules to compensation granted for the provision of services of general economic
interest. See also paragraph 154 of the judgment of the General Court of 16 September 2013,
Colt Télécommunications France v European Commission, T-79/10, ECLI:EU:T:2013:463, and
Commission Decision C(2016)7005 final of 7 November 2016 in case SA.37183 (2015/NN) —

France — Plan France Trés Haut Débit, recital 263 (OJ C 68, 3.3.2017, p.1).

38 The networks to be taken into consideration for assessing the need for an SGEI should always
be of the same category (depending on the level of services defined as SGEI). See e.q. Case
N381/2004 — France — Haut débit en Pyrénées Atlantiques; Case SA.21630 — France — Réseau

a trés haut débit en Hauts-de-Seine; and Case SA.37183 — France — France Trés Haut Débit.

In all of these cases, the areas covered by the aid measure already had networks in place

although of a poorer quality compared to the aided new networks. In particular, in SA.37183

Plan France Tres Haut Débit, there was an existing network, and the aided project aimed to

bring very high broadband speed to everywhere in France.

39 In line with paragraph 50 of the Commission Communication on the application of the European
Union State aid rules to compensation granted for the provision of services of general economic
interest. See also Commission Decision C(2006)436 final of 8 March 2006, case N284/05 —
Ireland — Regional broadband Programme: Metropolitan Area Networks (‘MANSs’), phases I
and Il (OJ C 207, 30.8.2006, p.3), and Commission Decision C(2007) 3235 final of 10 July
2007, case N890/06 — France — Aide du Sicoval pour un réseau de trés haut debit (C 2018,

18.9.2007, p.1).
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c) the network must be technologically neutral®® and must offer wholesale-only

services* (retail services being excluded)*?; and

d) the SGEI provider must offer all possible forms of open wholesale access on a
non-discriminatory basis, fostering the provision of competitive and affordable

services to end-users.

(30) Where the provider of the SGEI mission is also a vertically integrated
broadband operator, adequate safeguards should be put in place to avoid any
conflict of interest, undue discrimination and any other hidden indirect

advantages®.

4 THE COMPATIBILITY ASSESSMENT UNDER ARTICLE 107(3), POINT (C), OF THE TREATY

(31) The Commission will consider State aid for the deployment and/or take-up of
broadband electronic communications networks compatible with the internal
market pursuant to Article 107(3), point (c), of the Treaty only if the aid
contributes to the development of certain economic activities or of certain
economic areas (first condition), and where such aid does not adversely affect
trading conditions to an extent contrary to the common interest (second

condition).

(32) In its compatibility assessment, the Commission examines the following

aspects:

a) Under the first condition, the Commission examines whether the aid is intended
to facilitate the development of certain economic activities, and in particular:

(1) the economic activity facilitated by the aid measure;

(i) the incentive effect of the aid, in that it changes the behaviour of the
undertakings concerned in such a way that they carry out an
additional activity which they would not carry out without the aid or

would carry out in a restricted or different manner or location;

(iii) the existence of a breach of any provision of Union law in relation to

the measure at stake.

b) Under the second condition, the Commission weighs up the positive effects of
the planned aid and the negative effects that the aid may have on the internal

40 A network should be technologically neutral and thus enable access seekers to use any of the
available technologies to provide services to end users in line with the envisaged parameters

of the public intervention.

41 See Commission Decision C(2016)7005 final of 7 November 2016 in case SA.37183 (2015/NN)
— France — Plan France Trés Haut Débit, recital 263 (OJ C 68, 3.3.2017, p.1) pursuant to which

the operator was not allowed to provide retail services (paragraph 163 of the decision).

42 This limitation is justified by the fact that, once a broadband network providing universal
connectivity has been deployed, retail operators operating on market terms are normally able

to provide communication services to end-users at a competitive price.

43 Such safeguards should include, in particular, an obligation of accounting separation, and may
also include the setting up of a structurally and legally separate entity from the vertically
integrated operator. Such entity should have sole responsibility for complying with and

delivering the SGEI mission assigned to it.
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5.1

511

(33)

(34)

market, in terms of distortions of competition and adverse effects on trade
caused by the aid, and in particular:

0] the positive effects of the aid;

(i) whether the aid is needed and targeted to addressing a situation
where it can bring about a material improvement that the market
cannot deliver itself, for example by remedying a market failure or
addressing an equity or cohesion concern;

(iii) whether the aid is an appropriate policy instrument to meet its
objective;
(iv) whether the aid is proportionate and limited to the minimum

necessary to attain its objective and stimulates additional
investment or activity in the area concerned;

(V) whether the aid is transparent; to measure and minimise the impact
on the internal market Member States, stakeholders, the general
public and the Commission must have easy access to information
on the aid awarded;

(vi) the negative effects of the aid on competition and trade between
Member States.

As a final step, the Commission will balance the identified negative effects on
the internal market of the aid measure with the positive effects of the planned
aid on the supported economic activities. Failure to comply with one of the
conditions in paragraph (32) will result in aid being declared incompatible with
the internal market.

The steps in the Commission’s assessment of aid for the deployment and
take-up of broadband electronic communications networks are set out in
further detail in the Sections 5, 6, 7 and 8.

AID FOR THE DEPLOYMENT OF BROADBAND ELECTRONIC COMMUNICATIONS NETWORKS

(35)

The Commission considers the market for fixed broadband services as
separate from the market for mobile broadband services*., except where
there is evidence of fixed-mobile convergence®. The rules for the assessment
of aid may therefore differ, depending on the markettype of services
concerned.

First condition: facilitation of the development of an economic activity

Networks as facilitators of economic activities

44

45

Where deployment costs of a fixed network are very high, a high performance mobile network
may be used as an alternative to fixed network. However, there remain significant qualitative
differences between the two technologies. Unlike fixed networks, mobile networks allow end
users to move while communicating (for instance in a car). On the other hand, fixed networks
offer a higher degree of stability and security in particular for data transmission. For the time
being, end-users typically use both technologies as complements instead of substitutes.

Cf. Study commissioned by DG Connect, “Fixed and mobile convergence in Europe — Quality

measurements for 5G and network densification” (Contract number 2016/S 132-237123).
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(36)

(37)

The Member States must identify the economic activities that will be facilitated
as a result of the aid (such as the deployment of fixed networks for the
provision of performant fixed communication services or the deployment of
mobile networks for the provision of high-performance mobile voice and data
services) and explain how the development of those activities is supported.

Aid for the deployment of fixed networks and aid for the deployment of mobile
networks can facilitate the development of a range of economic activities by
increasing connectivity and access to the electronic communications
networks for citizens, businesses and public administrations. Such aid can
facilitate the development of economic activities in areas where such activities
were either not present or only ensured at a level that would not adequately
fulfil the needs of consumers_and society.

5.1.2 Incentive effect

(38)

(39)

(40)

(41)

Aid can be considered as contributing to the development of an economic
activity only if it has an incentive effect.

Aid has an incentive effect if it incentivises the beneficiary to change its
behaviour towards the development of a certain economic activity supported
by the aid that it would not have carried out within the same timeframe, or
would only have carried out in a limited or different manner or location, if the
aid was not granted.

The aid must not finance the costs of an activity that an undertaking would
carry out in any event within the relevant time horizon and must not
compensate for the normal business risk of an economic activity“®.

Proving an incentive effect of aid for the deployment of fixed or mobile
networks entails the verification through mapping and public consultation, as
described in Sections 5.2.2.4.1 and 5.2.2.4.2, whether stakeholders have
invested or intend to invest in, respectively, fixed or mobile networks in the
target areas within the relevant time horizon. If a—similaran equivalent
investment would be made in the area even without the aid, it can be
considered that the aid lacks an incentive effect. For instance, where an
operator is subject to legal obligations, such as obligations to ensure a certain
coverage of the target area pursuant to coverage and quality of service
obligations attached to the rights of use of certain radio spectrum for mobile
deployments, State aid cannot be used to fulfil such obligations as it is unlikely
to have an incentive effect, and thus unlikely to be compatible with the internal
market. State Aid can, however, be granted_to accelerate the fulfilment of
coverage obligations or to provide a quality of service beyond the
requirements provided in such obligations.

5.1.3 Compliance with other provisions of Union law

(42) If a State aid measure, the conditions attached to it (including its financing
method when that method forms an integral part of the aid measure) or the
activity it finances, entail a violation of a provision or general principles of

46 See Judgment of the Court of Justice of 13 June 2013, HGA and others v Commission, C-

630/11 P to C-633/11 P, ECLI:EU:C:2013:387, paragraph 104.
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5.2

Union law, the aid cannot be declared compatible with the internal market*’.
This may be the case for aid measures where the award of aid is subject to
the obligation for the beneficiary to have its headquarters or to be established
in the relevant Member State, or to subject the aid to clauses conditioning it
directly or indirectly on the origin of products or equipment, such as the
requirements for the beneficiary to purchase domestically produced products.

Second condition: the aid measure must not unduly affect trading conditions to
an extent contrary to the common interest

5.2.1 Positive effects of the aid

(43)

(44)

Member States must describe whether and, if so, how the aid will entail
positive effects.

Member States may decide to design State aid measures that contribute to
the achievement of objectives of Union digital policy, and more specifically, to
reduce the “digital divide’. They may choose to intervene to correct social or
regional inequalities, or to achieve equity objectives, that is to say, as a way
of improving access to an essential means of communication and participation
in society, thereby improving social and territorial cohesion. Further, Member
States may decide to design State aid measures that also contribute to foster
the achievement of Union Green Deal objectives and promote sustainable
green investments across all sectors.

5.2.2 Necessity for State intervention

(45)

(46)

(47)

State aid must be targeted towards situations where aid can bring about a
material improvement that the market alone cannot deliver within the relevant
time horizon.

Due to economies of density, the deployment of broadband networks is
generally more profitable where potential demand is higher and concentrated,
that is to say, in densely populated areas. Because of high fixed costs of
investment, unit costs increase significantly as population densities drop.
Therefore, when deployed on commercial terms, broadband networks tend to
profitably cover only part of the population. State aid measures can, under
certain conditions, correct market failures, thereby improving the efficient
functioning of markets and enhancing competitiveness.

A market failure exists if markets, left to their own devices, without public
intervention fail to deliver an efficient and equitable outcome for society. This
may arise, for instance, when certain investments are not being undertaken
even though the economic benefit for society exceeds their cost®. In such
cases, the granting of State aid may produce positive effects and overall
efficiency can be improved by adjusting the economic incentives for
stakeholders.

47

48

39 Judgment of the Court of Justice of 22 September 2020, Austria v Commission, C-594/18
P, EU:C:2020:742, paragraph 44.

However, the fact that a specific company may not be capable of undertaking a project without
aid does not mean that there is a market failure. For instance, the decision of a company not to
invest in a project with low profitability may not be an indication of a market failure, but rather
of a market that functions well.



NOTE: paragraph references have not been updated to reflect proposed amendments

(48) Inthe fixed and mobile sectors, one form of market failure is related to positive
externalities that are not internalised by market operators. For example, the
availability of fixed and mobile networks paves the way for the provision of
more services and for innovation. The overall benefits are likely to be higher
than the economic benefits they generate for the investors of the network. The
market outcome would therefore generate insufficient private investment in

fixed and mobile networks.

(49) Further, where markets provide efficient outcomes but these are deemed
unsatisfactory from a cohesion policy point of view, State aid measures may
be necessary to correct social or regional inequalities to obtain a more
desirable, equitable market outcome. In particular, well-targeted State
intervention in the broadband field can contribute to reducing the digital

divide*®.

(50) A market failure may also be demonstrated if the existing network provides
citizens or business end-users with a suboptimal combination of service
quality and prices®®. This may be the case when certain categories of users
may not be adequately served or, especially in the absence of regulated
wholesale access tariffs, retail prices may be higher than those charged for
the same services offered in more competitive but otherwise comparable
areas or regions of the Member-StateEU. If, in addition, there are only limited
prospects that alternative operators will enter the market or provide services
in that area, the funding of an alternative network could be appropriate,

provided that effective competition is not distorted.

(51) However, if State aid for the deployment of fixed and mobile networks were
to be used in areas where market operators would normally choose to invest
or have already invested, this could significantly undermine the incentives of

49 Although there are several reasons for this 'digital divide', the existence of adequate broadband
infrastructures is a prerequisite for enabling connectivity and closing the gap. The degree of
urbanisation is an important factor for access to and use of information and communications
technologies. Internet penetration may remain lower in thinly populated areas throughout the
Union._Equity considerations are particularly evident in the context of aid provided under the

RRF. In the model used in the Component Example, the Commission has set the objective of

ensuring “comprehensive 5G and fibre coverage, including large-scale deployment of corridors

and smart traffic management systems along transport pathways, and [enabling] universal and

affordable access to Gigabit connectivity in all urban and rural areas.” The examples given of

investments that will achieve this objective are: “[establishing], where appropriate and in line

with State aid rules, public funding instruments and other initiatives to leverage private

investment _into appropriate very high capacity networks, in particular fibore and 5G

infrastructures ... This includes for example setting up public grants to address structural

connectivity shortages, and to build physical infrastructure required for the deployment of such

very high capacity networks”. To demonstrate that such investments comply with the State aid

rules, the Component Example explains that “based on the latest Commission decisions,

market failure could be identified where households do not have access to speeds of 100Mbps

download or where socio-economic_drivers do not have access to speeds of 200Mbps

symmetrical or 500Mbps download.” The Component Example thus demonstrates a clear

transition away from a rigid interpretation of black NGA areas under the previous quidelines, in

which all NGA networks are essentially treated as the same. It also shows that the Commission

recognizes both the urgent need to prioritise the delivery of Gigabit infrastructure to achieve EU

equity policy objectives, and the suitability of using State aid to do so.

50 In case Member States consider that this is the reason to intervene, the Commission will
examine whether the Member State can demonstrate clearly and with verifiable facts that end
users needs are not met. This could be proven through consumer survey, independent study,

etc.
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commercial investors to invest in the first place. The mere existence of market
failures in a certain context is not sufficient to justify State intervention. State
aid may only be directed at the market failure that remains unaddressed by
other policies and measures®, for instance regulatory obligations on the
effective and efficient use of radio spectrum, including coverage and quality
of service obligations attached to rights of use for radio spectrum.

(52) On the other hand, whilst ex ante regulation has in many cases facilitated
broadband deployment in urban and more densely populated areas, and the
Code contains additional requlatory measures aimed at promoting very high
capacity networks®?, sector requlation may not be a sufficient instrument to
enable the rapid supply of a Gigabit capable broadband service, especially in
underserved areas where the inherent profitability of investment is low or
delayed®. For example, State aid should in principle be available to
incentivise operators to: (i) rollout in rural areas beyond or earlier than
coverage obligations set out in their spectrum rights of use conditions; and/or
(i) _rollout higher-quality coverage than prescribed by the coverage
obligations, including to support the Internet of Things economy (e.qg. in less
densely populated areas), particularly if coverage obligations are expressed
in terms of percentage of population covered, rather than geographic areas.

(53) Likewise, although they can contribute positively to broadband penetration®*,
demand-side measures in favour of broadband (such as vouchers for end-
users, unless properly incentivised) cannot always solve the lack of
broadband provision®®. Hence, in some situations there may be no alternative
to granting public funding to overcome the lack of broadband connectivity.

(54) The greater the benefit an investment will deliver, the more obvious the
market failure will be if that investment is not made, or is made more slowly
than would be efficient and equitable for society. It is therefore relevant in this
context to highlight the very significant socio-economic benefits that
comprehensive and rapid Gigabit capable network deployment will deliver.
These have been widely attested to by the Commission and other EU
institutions®®.

51

52

Administrative and regulatory measures are generally less distortive, and should be considered
before State aid interventions.
Code, Article 3(2)(a) and (4)(d) and Article 76, as well as BEREC Guidelines on Very High

53

Capacity Networks BoR (20) 165.
See, for instance, Commission Decision N 473/07 — Italy, Broadband connection for Alto

54

Adige, Decision N 570/07 — Germany, Broadband in rural areas of Baden-Wiirttemberg.
In particular to promote take-up of already available broadband solutions, be they locally

55

available terrestrial fixed or wireless networks or generally available satellite solutions.
See, for instance, Commission Decision N 222/06 — Italy, Aid to bridge the digital divide in

56

Sardinia.
See, forinstance, the study prepared for “Identification and guantification of key socio-economic

data to support strategic planning for the introduction of 5G in Europe” (2016). The study
forecast the socio-economic benefits of 5G and estimated that by 2025 the benefits of the
introduction of 5G capabilities could reach €113.1 billion per year in four key sectors, which will
be the first users of 5G connectivity: automotive, health, transport and energy. The study
forecast that in 2025 ‘first order’ benefits of €62.5 billion will arise in these four sectors. First
order benefits are the more direct benefits to the producers of goods and services. Second
order benefits were estimated at €50.6 billion in 2015, arising from the ‘knock-on’ impacts from
the use of goods and services. Cf., also, the Recovery and Resilience Plans Component
Example: Digital Connectivity (“Component Example”), page 8: “based on the latest
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(55) Moreover, such benefits are classic examples of positive externalities. For

instance, 5G deployment delivers very widespread benefits to society, while

the operator that deploys and manages the infrastructure will only internalize

a very small fraction of those total benefits. As a consequence of the gap

between the value that 5G deployment can deliver to society and the value

that the private investor can achieve, the incentives of the State and the

investor may not be fully aligned. The State may want 5G deployment to take

place faster than the investor, and may intervene to achieve this. In light of

the above, when seeking to identify a market failure in relation to Gigabit

networks deployment, it is important to have regard to two points: (a) firstly,

the threshold for identifying a market failure should be low, because the

economic benefits of the investment are very high; and (b) secondly, the

substantial positive externalities of the investment mean that market failures

are likely to arise®’.

5.2.2.1 Existence of market failure as regards fixed access networks

52(56) Aid can bring about a material improvement that the market alone does
not deliver in areas where there is no fixed network in place or credibly
planned to be deployed within the relevant time horizon, able to address end-
users’ needs. At the current stage of market development and given identified
end-users’ needs®®, a market failure may be demonstrated where the market
does not and is not likely to provide end-users with a connectivity of 1 Gbps
download speed. Upload speed is becoming increasing relevant to guarantee
user’'s access to a number of services. Market failure may therefore also be
demonstrated in the absence (and unlikely provision by the market in the
relevant time horizon) of a connectivity of 200 Mbps upload speed®®. As the
decade progresses, a market failure may also be demonstrated®®, where the

Commission decisions, market failure could be identified where households do not have access

to speed of 100Mbps download or where socio-economic drivers do not have access to speeds

of 200Mbps symmetrical or 500Mbps download”..

57 See for example, Commission Decision in SA.58035 — Danish charging stations for electric

vehicles, where the Commission approved State aid to promote the green transition and, in

doing so, it noted that “private investments are only made in areas with the highest

concentration of customers” — an argument that is also made regarding 5G infrastructure — but

nevertheless permitted the aid measure to build charging stations on a nationwide basis,

including in urban areas; Commission Decision in SA.50905 — Polish _extension of the LNG

Terminal in Swinoujscie, in which the Commission approved State aid as an accelerator factor

to expand existing infrastructure to meet increasing energy demand and make energy supply

more resilient. An analogy could be drawn with aid aimed at accelerating 5G roll-out to meet

Gigabit capacity demand and make connectivity more resilient on a nationwide basis, including

in urban areas. Cf. Commission Decision in SA.57497 — Italian broadband infrastructure roll-

out to connect schools, where the Commission approved an Italian subsidy scheme to improve

connectivity for schools to 1 Gbps, where no broadband network offering download speed

above 300 Mbps was in place or planned in the near future. The measure took account of the

change in the broader socio-economic drivers brought about by the coronavirus pandemic. ltaly

justified this proposal on the basis that very high-speed internet connection is necessary to

provide “online educational services, which have become essential in the context of the

coronavirus outbreak”.

58 Sonia Strube Martins, Christian Wernick; Telecommunication policy journal 45 (2021): Regional

differences in residential demand for very high bandwidth broadband internet in 2025.

59 Broadband networks typically provide download speeds higher than upload speeds. Typical

upload speeds range between 10% and 30% of the download speed.

60 Demonstrating a need for enhanced upload means that the Member State provides reliable
evidence from verifiable sources, for instance surveys of end-users’ needs, studies on profile

of end-users and traffic evolution, smart specialisation strategies, etc.
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market does not and is not likely to satisfy identified end-users’ needs for
enhanced upload speed® up to 1 Gbps (see Section 5.2.3.1.4).

B3)(57) A careful assessment is required to verify to what extent the private
sector is able to address end-users’ needs with its own means.

543(58) In order to assess market failure a distinction is made between the types
of target areas, intervention areas are classified as white, grey or black areas,
depending on presence of ultrafast networks.

52211 White areas

55)(59) White areas are those in which there is no ultrafast broadband network
and such network is unlikely to be developed in the relevant time horizon.

52212 Grey areas

{56}(60) Grey areas are those in which one ultrafast network is present or
credibly planned in the relevant time horizon. The mere existence of one
ultrafast network®? does not necessarily imply that no market failure exist.

5H(61) A market failure may be demonstrated if the existing or credibly planned
ultrafast network cannot provide at least 1 Gbps download and 200 Mbps
upload speeds®.

52213 Mixed areas (white and grey)

58}(62) In principle, the proposed intervention should be designed such that the
entire target area is either white or grey.

59)(63) However, for reasons of efficiency, Member States may select target
areas which are partly white and partly grey. Where some e¢itizers—and
business-end-users are already adequately served in the target area (or will
be in the relevant time horizon), it has to be ensured that the public
intervention does not lead to an undue overbuilding of the existing network.
This can be prevented if the public intervention is limited to ‘gap- filling’
measures only. Where Member States can demonstrate that a limited
overbuilding of the existing network is proportionate and does not create
undue distortions of competition, the public intervention may take place®*.

61 Enhanced upload speed means upload speed that is more than 30% and up to 100% of the
download speed.
62 The competitive situation is assessed according to the number of existing network operators.

In Commission Decision C(2011) 7285 final of 19 October 2011, case N 330/2010 — France —
Programme national «Trés Haut Débit » - Volet B (OJ C 364, 14.12.2011, p.2), it was clarified
that the existence of several retail providers on one network (including Local Loop Unbundling
(LLU)) does not turn the area into a black area, but that the territory remains a grey area as
only one network is present.

63 While download and upload speeds are currently the most relevant quality of service
parameters, certain users or the provision of certain services may increasingly require specific
characteristics in addition to speed (such as latency or jitter) that could be taken into account
to justify the existence of a market failure.

64 The Member State must demonstrate that the overbuilding ensures a significant reduction of
the State aid amount which is needed for the target area (including that revenues from the grey
area will be used to ensure coverage of the white area, thus significantly reducing the funding
gap). For instance, to the extent that revenues made from connections are taken into account
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Overbuilding must be limited to maximum 10% of all premises in the target
area®. In such situations, the entire target area will be treated as ‘white’ for
the purposes of assessing the public intervention (meaning that the conditions
that apply to white areas also apply here).

52214 Black areas

{60)(64) Black areas are those in which at least two independent®® ultrafast
networks are present or credibly planned. In such areas, broadband services
are typically provided under competitive conditions (infrastructure-based
competition)®’. A market failure may be demonstrated if none of the existing
networks can provide 1 Gbps download and 200 Mbps upload speeds and if
none of the existing providers commits to upgrade its network to those speeds
in the relevant time horizon®s,

B61)(65) If at least two independent existing networks can be upgraded to
provide 1 Gbps® download speed, it can be assumed that, as demand for
higher speeds unfolds, competition will lead to a timely upgrade to 1 Gbps
download and 200 Mbps upload speed. State support for the construction of
an additional broadband network with comparable capabilities will, in
principle, lead to an unacceptable distortion of competition, and the crowding
out of private investors’®,

5.2.2.2 Existence of market failure as regards mobile access networks

65

66

67

68

69

70

in the funding gap calculation (thus not relevant for wholesale—only networks), a public
intervention providing the premise at the end of the street with a connection could become
costly if, in order to avoid undue distortions of competition, it were not allowed to connect any
other premises which are passed by the new aided network (even if those households are
already passed by another network), given that this would reduce the revenues that the
operator could expect to make, thereby increasing the funding gap.

The State aid amount has to take into account the revenues made from the premises affected
by overbuilding to avoid overcompensation in the calculation of the funding gap.

The same company may operate separate networks in the same area (e.g. fixed and fixed-
wireless) but this will not change the ‘colour’ of such area. In the same vein, the colour of the
area does not change even if there are two networks operated by different companies belonging
to the same group.

If only one network is present, even if this network is used — via unbundling (LLU) — by several
alternative operators, the area shall be considered as a grey area. See also Commission
Decision C(2011) 7285 final of 19 October 2011, case N 330/2010 — France — Programme
national «Trés Haut Débit» - Volet B (OJ C 364, 14.12.2011, p. 2).

Irrespective of demonstrated needs for enhanced upload speed, no intervention is possible if
there are at least two networks that can be upgraded to provide at least 1 Gbps upload speed.
A network is considered to be upgradable to provide 1Gbps download speed, if it can provide
1 Gbps download speed on the basis of limited investment such as an active equipment
upgrade.

See Commission Decision C(2006) 3226 final of 19 July 2006, case C 35/05 (ex N 59/05) —
The Netherlands — Broadband infrastructure in Appingedam (OJ L 86, 27.3.2007, p. 1). In this
decision, the Commission noted that the competitive forces of the specific market were not duly
taken into account. In particular, that the Dutch broadband market was a fast-moving market in
which providers of electronic communications services, including cable operators and Internet
Service Providers, were in the process of introducing high capacity broadband services without
any State support.
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62)(66) The Commission considers that a market failure exists in areas where
there is no mobile network, in place or credibly planned to be deployed within
the relevant time horizon™, able to address end-users’ needs.

£63)(67) Existing and future applications increasingly rely on performant mobile
networks that are available on a wide geographical basis’?. End-users have a
need for mobility while communicating but also for access to information ‘on
the move’. New forms of economic activity are expected to develop which
require seamless online access to both, data and voice mobile services. As
such, economic activities and new mobile services develop over time, mobile
network needs to provide increasingly higher performance. A lack of, or
insufficient mobile connectivity may be detrimental for certain economic
activities such as industrial, agriculture or touristic activities or connected
mobility or can cause a safety risk for citizens’. This may be in particular the
case of-remeteregions-of low population density or unpopulated areas.

£64)(68) In an area where there is already at least one_Gigabit-capable mobile
network in place or credibly planned to be deployed within the relevant time
horizon, public support for the construction of a new equivalent _mobile
network could distort market dynamics.

{65)(69) Public support for the deployment of aanother equivalent mobile
network in such an area may be considered necessary only when it can be
cumulatively demonstrated that the existing or planned mobile network does
not provide end-users with sufficient quality of services to satisfy their evolving
needs and the public support will adequately remedy the identified market
failure, thus bringing about a material improvement that the market cannot
deliver™. Limited capacities of the existing or planned mobile networks may
be due to, for instance, insufficient density of antennas, specific spectrum
bandwidth or the characteristics of active equipment’®.

71

72

73

74

75

See, for instance, Commission Decision C(2021) 3492 final of 21 May 2021, case SA.58099
(2021/N) — Germany — Mobile communications Mecklenburg-Western Pomerania (OJ C 260,
02.07.2021).

See also the Gigabit Communication that identifies applications needed for the automotive,
transport, manufacturing and health sectors as well as for next generation safety and
emergency services (for instance connected and automated driving, remote surgery, precision
farming).

As of 21 December 2020, Article 26{(5)109 of the Universal- Service-DirectiveCode provides for
the obligation of electronic communications operators to make caller location information
available as soon as the call reaches the authority handling the emergency call—As—-ef21
December2020,-Article 109-EECC and makes mandatory the availability of not only network-
based but also of the more accurate handset-derived location information to the most
appropriate Public Safety Answering Point.

See, for instance, Commission Decision C(2020) 8939 final of 16 December 2020, case
SA.54684 — Germany — High-capacity mobile infrastructure roll-out in Brandenburg (OJ C 60,
19.2.2021, p. 2); and Commission Decision C(2021) 1532 final of 10 March 2021, case
SA.56426 — Germany — High- performance mobile infrastructure roll-out in Lower Saxony (OJ
C 144, 23.4.2021, p. 2); Commission Decision C(2021) 3565 final of 25 May 2021, case
SA.59574 — Germany - Deployment of high- performance mobile infrastructure in Germany (not
yet published).

Currently, coverage obligations typically require a provision of speeds between 30 Mbps
download and 100Mbps download. Areas where such higher speeds are provided are unlikely
to be subject to a market failure at the current juncture and with the current market development.
However, this is a market where end-user needs are fast-evolving. State-of-the-art mobile
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£66)(70) A market failure might thus exist in the presence of a 4G or even a 5G

network where such a network does not and is not likely to provide end-users
with sufficient quality of services to satisfy their evolving needs, or did not
provide network features’® necessary to sustain innovation in the digital

economy.

BH(71) New forms of economic activity and services will require seamless

online access (for instance for connected and automated mobility along
transport paths) and, in addition to certain minimum speeds and capacity, also
other specific characteristics such as lower latency, network virtualization or
the capacity to connect multiple terminals in the industrial or agricultural
context. In such situations, despite the presence of a mobile network, public
support may be needed to address specific market failures related to identified
use cases.

68)(72) As a matter of principle, even in the presence of a market failure, State

aid cannot be granted to deploy a mobile network if the deployment of such
network is part of the fulfilment of the obligations linked to the spectrum
allocation. However, State aid can be granted to accelerate the fulfilment of
such obligations and to provide additional quality of service required to meet
demonstrated end-users’ needs going beyond what is already required in
order to comply with such obligations;. Such aid can only cover additional
costs necessary to ensure_the accelerated roll-out or increased network
quality.

69)(73) Where, in a given area, there is or there will be within the relevant time

horizon at least one mobile network providing services satisfying the end-
users’ evolving needs (see paragraphs (63), (65) and (67)), public support for
an additional mobile network with equivalent capabilities will, in principle, lead
to an unacceptable distortion of competition, and the crowding out of private
investments. In the absence of a clearly demonstrated market failure, the
Commission will take a negative view of such measures.

5.2.2.3 Existence of market failure as regards backhaul networks

) (74) Backhaul network is a necessary prerequisite for the deployment of

access networks. Backhaul networks have the potential to stimulate
competition in the access areas to the benefit of all access networks and
technologies. A performiangt backhaul may stimulate private investments to
connect end-users, provided that the backhaul network ensures access on
open, transparent and non-discriminatory conditions to all operators and
technologies-, in _accordance with sector reqgulation. Public funding of
backhaul networks is generally a measure that fosters competition and
investments as it enables third-party operators to rollout access networks and
offer connectivity services to end-users.

networks in Europe are today capable of providing 150 Mbps download and 50 Mbps upload

speeds -

BEREC Guidelines on Very high Capacity Networks - BoR (20) 165.

76 Network features such as very low latency and end-to-end network slicing are important

enablers of innovative services in the [0T economy. These can only be provided by standalone 5G

networks. So while a non-standalone 5G network, if provided with adequate spectrum, can meet the

demand for VHCN or Gigabit broadband, it is only with a commitment by the operator to move to

standalone 5G that the potential to meet innovation and evolving needs of network end-users of 5G

can be fully met.
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H(75) As backhaul networks transport the traffic of various fixed and/or mobile
access networks, backhaul networks require a significantly higher
transmission capacity than individual access networks. Taking into account
the current needs of end-users, the ongoing rapid upgrading of access
networks with ever-increasing demand for data transmission and the
increased performance of each new mobile generation, backhaul networks
need to cater for significant increase in capacity required. At the current stage
of technological development, such increase in the demand for capacity can
be addressed by fibre based backhaul networks or by backhaul networks
based on other technologies_such as Gigabit capable microwave able to
provide the same level of performance and reliability of fibre based backhaul
networks.

&2(76) A market failure as concerns backhaul network may be present where
there is no backhaul or the existing or planned backhaul is not based on fibre
or on other technologies_including microwave able to provide the same level
of performance and reliability of fibre’’.

5.2.2.4 Exceptional circumstances

(77) __In all other circumstances, State aid intervention could exceptionally be
allowed if a ‘step change’ in terms of Gigabit capability can be demonstrated.
This will be the case if as the result of the public intervention (i) the selected
bidder makes significant new investments in passive and active elements of
the broadband network and (ii) the subsidised infrastructure brings significant
new capabilities to the market in terms of Gigabit capable broadband service
availability, capacity, speeds’® and competition’®. The step change shall be
compared to that of existing as well as concretely planned network roll-outs.

(78)  State aid intervention could exceptionally be allowed if the required ‘step
change’ is proved on the basis of the following cumulative criteria:

w In order to avoid that the backhaul network becomes a bottleneck, it may be necessary to
increase its capacity in parallel to the deployment of more performing access networks. For
instance, Croatia proposed a State intervention in its national backhaul market, which was
characterised by capacity constraints. This led into high prices on the downstream market. The
existing backhaul operator was not willing to invest into a capacity increase. As the issue could
not be solved by the national regulator, the Commission approved a State aid scheme for
investment into fibre backhaul infrastructure finding that the dominant position had become a
bottleneck which constituted a market failure. Commission Decision C(2016) 436 final of 25
January 2016, case SA.38626 — Croatia — National Broadband Plan (OJ C 104, 18.3.2016,
p.1).

8 In areas where broadband networks are already present, the application of the step change
should ensure that the use of State aid does not lead to a duplication of existing infrastructure.
Similarly, a small, gradual upgrade of existing infrastructures, for instance from 12 Mbps to 24
Mbps is _unlikely to bring additional service capabilities (and would likely disproportionately
favour the existing operator). By contrast, an upgrade from a non-Gigabit to a Gigabit-capable
broadband network would constitute a step change. For instance, alongside full fibre,
technologies that would provide a step change include cable networks upgraded to DOCSIS
3.0 or above and 5G fixed wireless access, while 4G FWA may be capable of meeting high
speeds only as far as download speeds are concerned. See the study prepared for DG COMP
on “The role of State Aid for the rapid deployment of broadband networks in the EU” (Request
No 014 02 of COMP/2016/014) 2020.

9 The subsidised network should be pro-competitive, i.e. allow for effective access at different
levels of the infra-structure in the way indicated in these guidelines.
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a) The existing or planned® Gigabit capable networks do not reach the end-user

premises with fibre networks® or no or limited Gigabit capable mobile backhaul is
available or an upgrade is required®® :

b) The market situation is not evolving towards the achievement of a competitive

provision of ultra-fast services®® above 1 Gbps in the near future by the investment
plans of commercial operators;

c) There is expected demand for qualitative improvements including network features
which enable innovative service development®.

(79) In the situation described in the previous paragraph, any new subsidised
network must respect the compatibility conditions set out in these quidelines.
In addition, the Member State must also demonstrate that:

a) The subsidised network exhibits significant enhanced technological characteristics
and performance compared to the verifiable characteristics and performance of
existing or planned networks; and

b) The subsidised network will be based on an open architecture operated as a
wholesale only network; and

c) The aid does not lead to an excessive distortion of competition with other
technologies that have recently been the subject of significant new infrastructure
investments by market operators in the same target areas®.

(80)  Only if these additional conditions are fulfilled, public funding of such networks
might be considered compatible under the balancing test. In other words, such
funding would have to lead to a significant sustainable, pro-competitive and

80

Based on credible investment plans for the near future of 3 years in accordance with these

81

quidelines.
For instance, FTTN networks do not reach end-user premises with fibre, where fibre is installed

82

only until the nodes (cabinets). Similarly, some cable networks are also using fibre until the
cabinets and connect end-users with coaxial cables.
Companies who are required to bridge longer distances to the next point of interconnection to

83

ensure a fibre backhaul are bound to lose the tenders unless they get access to the existing
infrastructure of the incumbent. The BEREC Guidelines on VHCNs underline the importance
of fibre backhaul. The Commission has recognised this issue in its decisions regarding the
regional mobile State aid schemes of the German federal states of Bavaria _and Hesse. See
European Commission, decision dated 29 November 2019, C(2019) 8529 final, State Aid
SA.54668, Recital 44; and European Commission, decision dated 29 October 2020, C(2020)
7529 final, State Aid SA.55578, Recital 79.

For example, in an area where there is an FTTC or equivalent network and an upgraded cable

84

network (at least DOCSIS 3.0) the market conditions are generally considered competitive
enough to be able to evolve towards the provision of ultra-fast services without the need of
public intervention.

See for example Commission Decision in Case SA.57497 — ltaly — Broadband infrastructure

85

roll-out to connect schools.
This would normally be the case when, due to the aid, market operators cannot recoup the

infrastructure _investments undertaken in_an _appropriate period taking into_account normal
amortisation time. The following (interconnected) factors will in particular be taken into account:
the size of the investment, how recent it is, the minimum period required in order to get an
adequate return on the investment and the likely effect of the roll-out of the new subsidised
ultra-fast_network on the number of subscribers to the existing networks and the relative
subscription prices.




NOTE: paragraph references have not been updated to reflect proposed amendments

non-temporary technological advancement without creating disproportionate
disincentives to private investments and the risk of overbuild.

5.2.2.5 Mixed case determination

(81)

In the case where detailed mapping shows both the fixed access network and

52245.2.2.6

the mobile access network market failure tests to be met, State aid
intervention could be justified based on both market failures. In this case, as
a result of the intervention, the selected bidder would be required to
demonstrate that the resulting subsidised network would meet the definitions
of step change for both the fixed access network (relevant to the area in
question) and the mobile access network.

Instruments to determine the existence of market failure

£3)(82) To identify market failure areas, Member States must determine on the

basis of a detailed mapping (see Section 5.2.2.4.1) and public consultation
(see Section 5.2.2.4.2), whether fixed-er, mobile or backhaul networks are
present or credibly planned to be deployed in the_target area in the relevant
time horizon.

52.2.415.2.2.6.1 Detailed mapping and analysis of coverage

4)(83) Member States must identify which geographic areas will be covered

by the aid measure in question, by carrying out a mapping exercise. The
Commission regards the methodology described in Section 3 (for fixed access
networks) and 4 (for mobile and fixed wireless access networks) of Annex |
as the most accurate mapping method. Member States may propose the use
of alternative methods to those described in these two sections provided that
they comply with reeitalsparagraphs (4), (5),(9), (10) and (12) of Section 2,
are duly justified and include a reasoned opinion by the national regulatory
authority supporting the use of the proposed alternative methodology.

5)(84) Member States have significant discretion to define the target areas.

However, they are encouraged to take into account economic, geographical
and social conditions in the definition of relevant areas. For instance, the size
of the target areas may play a role in the outcome of the competitive selection
procedure as areas that are too small might not provide sufficient economic
incentives for market players to bid for the aid, while areas that are too big
might reduce the competitive outcome of the selection procedure. Defining
several smaller areas, which would lead to organising several selection
procedures, would allow different potential undertakings to benefit from State
aid thereby avoiding that one (possibly already dominant}-eperater's or SMP)
operator’s market position is further strengthened by the measure.

£6}(85) The consultation of the NRA is strongly recommended, and may even

be required under sector requlation®, as set out in Section 5.2.3.5.

522425.2.26.2 Public consultation

86 Code, Article 22(5).
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H(86) Member States must publish, including on an appropriate publicly
available webpage at national level®’, the main characteristics of the measure

and the list of target areas identified in the mapping exercise®®.

8)(87) The public consultation must invite interested parties to comment on the
measure and to submit substantiated information regarding their networks
present or credibly planned to be deployed in the target area within the

relevant time horizon®.

£9)(88) In considering the prospective time frame for the deployment of the
aided network, Member States must consider all aspects that can be
reasonably expected to impact the duration of the deployment of the new
network (i.e. the time required by the selection procedure, possible legal
actions and challenges, time to obtain rights of ways and permits, other

obligation stemming from national legislation and regulation, etc.);

80)(89) Credible investment plans must be taken into account in the public
consultation only if they would, on their own, provide similar performances

with the foreseen State funded network.

813(90) The public consultation must ensure to the best extent possible the
same level of granularity as the mapping exercise and should be carried out
as set out in Annex 1% taking into account the clarifications in recitalparagraph

(74).

82(91) Irrespective of whether the mapping exercise may already have
collected information on future investment plans, the result of the mapping
exercise must always be verified in the public consultation. This is necessary
to minimize possible undue distortions of competition with existing providers
and with those who already have credible investment plans for the relevant

time horizon.

83}(92) The public consultation must last at least 30 days. As from the end of
the public consultation, the Member State has one year to launch the selection
procedure or to start the implementation of the project for direct investment
models. If the Member State does not launch the selection procedure or the
implementation within one year, it must carry out a new public consultation.

87 Letters to known suppliers do not fulfil the requirements of a public consultation which shall
ensure openness and transparency towards any interested parties, in the interest of legal
certainty.

88 This should include, among others: list of target areas and their colour based on mapping,

duration of the measure, budget, sources of public financing, identification of the relevant time
horizon, eligibility criteria including quality of services to be provided (upload and download
speeds of services to be provided), thresholds for intervention (i.e. upload and download
speeds of services that may be overbuilt by the measure), wholesale access requirements and

pricing or pricing methodology.

89 The results of a public consultation are only valid for the relevant time horizon, after which if
changes or additions to target areas are proposed, mapping and public consultations shall be
redone.

%0 A public consultation may also include questions to stakeholders as to what wholesale access

products they would like to see offered on any newly created State funded network resulting
from any public intervention in the future, to inform the design of the measure. This should not
prevent access seekers from requesting new forms of access products under an ‘access on

reasonable demand’ approach.
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5.2.2.7 Best practices**:—assessment

(93) The following sections provide additional guidance and examples on possible
ways to implement aid measures, which the Commission would consider to
be compatible with the internal market.

5224352273 Best practices: assessment of private investment plans in the public
consultation

843(94) There is a risk that a mere ‘expression of interest’ in future private
investment plans in the target area by a stakeholder in a public consultation
could delay deployment of broadband networks if such investment does not
subsequently take place while public intervention has been stalled.

85)(95) To reduce the risk that public interventions are prevented on the basis
of future investment plans that will not materialise, Member States may decide
to ask stakeholders to provide, within a timeframe that is adequate and
proportionate to the level of information requested®?, evidence to demonstrate
the credibility of their investment plans. This may include, for instance, a
detailed deployment plan with milestones (for example, for every six months
period), demonstrating that the investment will be completed within the
relevant time horizon and will ensure similar performances as the planned
State funded network.

{86}(96) To assess the credibility of the declared performance and coverage,
Member States may use the same criteria used to assess the performance of
the existing networks, where reasonable and appropriate, as set out in Annex
l.

BH(97) When assessing the credibility of the future investment plans, Member
States may take account of the following criteria:

a) the investor has submitted a sound business plan factoring in adequate criteria
concerning, for example, timeframe, budget, the location of households
targeted, quality of service to be provided, type of network and technology to
deploy, take-up rate;

b) the investor has submitted a credible high level project plan which properly
takes into account major project milestones such as administrative procedures
and permits including rights of way, environmental permits, safety and security
provisions (for example, for 5G), civil engineer works, the completion of the
network, the start of the wholesale operations and the commercialisation of the
services to end-users;

c) the adequacy of the size of the company to the size of the investment;

d) the investor track record in comparable projects;

92 Member States may include this request directly in the public consultation, in the interest of
time. Alternatively, after the public consultation, as part of their assessment of the results of the
public consultation, Member States may request further information from certain providers who
have provided in the public consultation information that may risk amounting to a mere
‘expression of interest’.
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e) if necessary and appropriate, the geographical coordinates of key elements of

the planned network (base stations, points of presence, etc.).

{88}(98) If a Member State considers that the private investment plans are
credible, it may decide to invite operators to sign commitment agreements

including obligations to report progress on their stated milestones.

£89)(99) It is the responsibility of stakeholders to provide meaningfultruthful,
accurate and complete information subject to the application of the relevant

Union® or national rules.

{90)(100) If relevant information is not provided in response to the public
consultation, the Member State may take a decision on the basis of whatever
information has been made available in the public consultation. The
information provided in response to the public consultation must be assessed
by the Member State as set out in this Section and Annex |. Member States
should communicate the results of their assessment and the reasons thereof
to every stakeholder which submitted information on their private investment

plans.

91(101) The Member State should consult the NRA on the results of the public
consultation, including on the Member State’s assessment of the credibility of

the future investment plans®.

5224452274 Best practices: ex-post monitoring of the implementation of private

investment plans

£92)(102) If the Member State considers that the private investment plans
submitted are credible and consequently the corresponding area has been
carved out from the public intervention, it may decide to require the operators
that have submitted the plans or have entered into commitment agreements,
to report regularly on their stated milestones to deploy the network and

provide the services within the declared timeframe.

£93)(103) If the Member State identifies deviations from the plan submitted which
suggest that the project will not materialise or has sufficient reasons to doubt
that the investment will be completed as declared, the Member State may
decide to require the stakeholder to provide further information demonstrating

the continued credibility of the investment.

943(104) If the Member State has significant doubts as to whether the investment
will be completed as declared, it may decide at any time during the relevant
time horizon to include the areas concerned by the investment in a new public
consultation exercise, in view of verifying their potential eligibility for a public

intervention.

(105) It is the responsibility of stakeholders to provide truthful, accurate and

complete information subject to the application of the relevant Union®® or

national rules.

(106) The Member State should consult the NRA on ex-post monitoring.

93 Code, Article 29-of Directive (EU)-2018/1972.
94 A similar mechanism is set out in Article 22 of Directive {(EU)}-2018/1972the Code.
% Code, Article 29.
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5.2.3 Appropriateness of the aid measure as a policy instrument

{95)(107) The Member State must demonstrate that the aid and its design are
appropriate to address the identified market failure and to achieve the
objectives pursued by the aid. An aid measure will not be considered
compatible with the internal market if it is not appropriate, for instance if the
same outcome is achievable through other, less distortive measures.

£96)(108) In order to be appropriate, the State funded fixed and mobile networks
must provide significantly enhanced characteristics in comparison to existing
networks. Thus, State funded fixed and mobile networks should be able to
ensure a step-change. A step- change can be demonstrated if as the result of
the public intervention (i) the new fixed or mobile network deployment
represents a significant new investment in broadband network® and (i) the
State funded network brings significant new capabilities to the market in terms
of broadband service availability, capacity, speeds and competition. The step-
change must be compared to the performance of the existing network(s).
Credibly planned network roll-outs are not taken into account for the
assessment of the step-change unless they would, on their own, provide
similar performance to that of the planned State funded network within the
relevant time horizon.

9H(109) Public intervention can be subject, where justified, to a private
investment protection period, of in principle up to seven years?’.

5.2.3.1 Step-change — Fixed access networks

{98)(110) For fixed access networks, enhanced characteristics may be measured
in terms of speeds. In such a case a step-change requires a substantial
increase of download and upload speed (see paragraph 5.2.3.1.4) compared
to existing network.

52311 White areas

{99)—Where the existing networks are not able to provide ultrafast download speed,
public support must:_at least triple the download speed and at least reach

96 For instance, in case of fixed networks marginal investments related merely to the upgrade of
the active components of the network should not be considered eligible for State aid. Similarly,
although certain copper enhancing technologies (such as vectoring) could increase the
capabilities of the existing networks, they may not require significant investments in new
network hence should not be eligible for State aid. In case of mobile networks, investments in
active equipment may play an important role in the quality of services provided. In such cases,
public support may be extended also to active equipment, provided that it does not consist of
merely incremental upgrades but constitutes integral part of a significant upgrade in the
capabilities of the network._For example, the Commission has approved State aid for the
upgrade of active equipment as a step change in the following cases: SA.40720 (2016/N) —
National Broadband Scheme for the UK for 2016-2020; In SA.33438 (2011/N), SA.33440
(2011/N), SA.33441 (2011/N), SA.33439 (2011/N), SA 30851 (2011/N) — Broadband network
project in Eastern Poland and more recently in SA.57497 (2020/N) — Broadband infrastructure
roll-out to connect schools in Italy.

97 The relevance and length of any private investment protection period would depend on the
specificities of the protected networks, e.g. the underlying network technologies, the
deployment periods, the existence of earmarked periods, etc.
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200)(111) In all cases the new network must sufficiently increase the upload
speed® of the existing network that provides the highest download speed.

4013(112) As explained in recitalparagraph (96) the State supported intervention
must also represent a significant new infrastructure investment bringing
significant new capabilities to the market'®.

5.2.31.2 Grey areas

4023(113) Where there exists already one ultrafast network, public support for a
more performing network may only be granted if the State funded investment
in the new network at least triples the download speed and sufficiently
increases the upload speed as compared to the existing infrastructure. As
indicated in the previous section, the publicly supported intervention must also
represent a significant new infrastructure investment bringing significant new
capabilities to the market°?,

52.313 Black areas

03)(114) Where there exist already at least two ultrafast networks, public support
for a more performing network may be granted if, in addition to the
requirement of at least tripling the download speed and sufficiently increase
the upload speed as compared to the existing network, the new network
provides at least 1 Gbps download speed.

52314 Enhanced upload speeds

4043(115) As the decade progresses and in light of the expected market
developments, there may be a demonstrated need for enhanced upload
speed up to 1 Gbps. In such circumstances networks providing 1 Gbps
download speeds but not 1 Gbps upload speeds may not sufficiently satisfy
end-users’ particular needs.

205)(116)  On this basis, public intervention to deploy networks providing upload
speed up to 1 Gbps upload can be allowed in areas where a network providing

98 Connectivity for a Competitive Digital Single Market - Towards a European Gigabit Society”,
COM(2016) 587 final: The Union has set a strategic objective that, by 2025, ‘all European
households, rural or urban, will have access to Internet connectivity offering a downlink of at
least 100 Mbps, upgradable to Gigabit’.

99 Broadband networks typically provide download speed higher than upload speed. Typical
upload speeds are in the range of 10% to 30% of the download speed. ‘Sufficient increase of
the upload speed’ means that the resulting upload speed must be at least within this range.

100 This is for example the case when the new network extends substantially the fibre from the core
of the network toward the edge of the network, e.g.,(i) the deployment of fibre to the base
stations to support the deployment of fixed wireless access networks; (ii) the deployment of
fibre to the cabinets where the cabinets were not previously connected to a fibre network; (iii)
the increase (deepening) of the fibre in cable networks.

101 See also footnote 82.
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1 Gbps download speed already exists!? if the Member State demonstrates
that there is an identified need for enhanced upload speed up to 1 Gbps
upload and subject to the fulfilment of the conditions described in Section
5.2.2.3. To this end, Member States should provides reliable factual evidence
from verifiable sources.

{206)(117) State aid for the deployment of networks providing enhanced upload
speed must lead to a significant, sustainable, pro-competitive and non-
temporary technological advancement without creating disproportionate
disincentives to private investments.

5.2.3.2 Step-change — Mobile access networks

4067(118) A State funded mobile network must ensure a ‘step-change’ in terms of
mobile service availability, capacity, speeds and competition which may foster
the adoption of new innovative services!®,

{108)(119) As indicated in Section 2.2.2, the transition to each new mobile
generation is generally incremental. In between the two full consecutive
generations, there exist incremental hybrid systems, which are usually more
performant than their predecessors. For instance, 4G LTE -cellular
communication system is better than 4G in several aspects and 5G
standalone is—has more perfermant—innovative features than 5G non-
standalone. In the same vein, each new generation of mobile services has
provided new capabilities'®. While all mobile communications technology
generations allow for mobile voice services, only the newer generations allow
for the provision of performant mobile data services. The most important
differentiating factor of mobile communications technology generations is the
increased overall capacity, as newer generations provide for lower latency
and higher transmission capacities, which in turn requires the provision of
adequate spectrum, in _particular TDD midband spectrum combined with
network features such as carrier aggregation and massive MIMO. For 5G in
particular, ultrafast broadband depends on the provision of a mix of spectrum
in the low, medium and millimetre bands: relying on low band spectrum alone
will not deliver an ultrafast or Gigabit capable network.

4093(120) As the provision of new capabilities requires more capacity, new
generation technologies require new frequencies. As frequencies are a
scarce resource, in the Union the allocation of such frequencies is carried out
on the basis of an auction or other competitive selection procedures. Where
a new mobile generation technology is implemented as a result of this
process, it can be presumed that this technology will provide significant new
capabilities in comparison to existing mobile networks. Mobile operators are
only willing to face significant upfront costs for obtaining new rights of use of
spectrum supporting a new mobile generation technology if they expect that
the this new technology offers superior capabilities which would allow them to
have a return on such investment over time. On this basis, the Commission
has accepted that the additional features of 4G networks over previous

102

103

104

Irrespective of the demonstrated needs for enhanced upload speed, no intervention is possible
if there are at least two networks that can be upgraded to provide at least 1 Gbps upload speed.
This may include the provision of new services which would not have been possible absent the
public intervention, e.g. connected and automated mobility.

See also footnote 24.
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generations amount to a step-change!®®. In the same vein, 5G standalone
networks have additional functional capabilities compared to previous
generations and compared to 5G non-standalone solutions, such as ultra-low
latency, high reliability and the possibility to reserve part of the network for a
particular use and guarantee a certain quality of service_(network slicing).
These features will allow 5G standalone networks to support innovation in
new services (e.g.: health monitoring and emergency services, real-time
control of factory machines, smart grids for renewable energy management,
connected and automated mobility, precise fault detection and quick
intervention) thus ensuring a step-change in comparison with previous
generations and 5G non-standalone networks_for evolving end-user needs
and innovation. Next generation mobile technologies (e.g. 6G) are expected
to provide further enhanced capabilities in the future.

(121) In addition to ensuring coverage of rural areas to support mobile and wireless
broadband coverage in white areas, public funding of 5G investment may also
be necessary in _grey or occasionally black areas to accelerate the
development of 5G powered services, which in turn will contribute to Europe’s
long term growth potential, job creation and economic and social resilience.
Investment returns based on consumer_services (mobile and wireless
broadband) and operator efficiency are in many cases likely to be adequate
to sustain 5G investment in more populous areas. However, the investment
case for, for example, transport corridors and business parks (which often
house start-up companies which might particularly benefit from 5G as an
innovation-driver) may be harder to establish. Such business case would rely
on a wide range of actors in the smart transport, smart logistics and innovative
start-up sectors seeing the same incentive to invest in 5G enabled systems in
the same area at the same time. Similarly there is a need for investment in
socio economic drivers (such as schools, transport hubs, providers of public
services, including healthcare and digitally intensive enterprises) where
Gigabit capable connectivity is essential. There is therefore a risk that the
development of 5G powered services could be inhibited and 5G network
operators could hold back on provision of 5G in such areas until they see
customer demand. Demand in various sectors (agriculture, health, transport,
manufacturing) in turn may be slow to develop until customers are sure that
5G network coverage will deliver the benefit to justify the investment - i.e. a
form_of vicious circle. Public funding for 5G deployment would in these
circumstances be an effective way to break the investment logjam and
stimulate innovation and the broader 10T economy. Such interventions are as
likely to be necessary in grey, and to some extent black, areas as in rural
(white) areas as well as in funding creating 5G capital venture funds and
support for start-ups and SMEs. To ensure that even the remotest areas can
benefit from widespread wireless Gigabit capable coverage, Member States
may decide to cover - as part of gap funding - as much of the investment costs
of a mobile network as possible. In addition to funding passive infrastructure
such as masts, the supporting structure, ducts or dark fibre for backhaul, this
may _include active equipment such as mobile antennas, subject to the
principles set out in the above sections of these guidelines.

5.2.3.3 Step change — Backhaul networks

105 See, for instance, Commission Decision C(2020) 8939 final of 16 December 2020, case
SA.54684 — Germany — High-capacity mobile infrastructure roll-out in Brandenburg (OJ C 60,
19.2.2021, p. 2).
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4106)(122) A State funded backhaul network must ensure a ‘step-change’ in terms
of services that it can support. A ‘step-change’ can be demonstrated if the
new backhaul network at least doubles the download and upload speed of the
existing and planned backhaul networks._ For mobile communications
networks, connection of base stations by a fibre or Gigabit microwave
backhaul network would constitute a ‘step change’.

5.2.3.4 Alternative policy instruments

11)(123) State aid is not the only policy instrument available to Member States
to boost investment in the deployment of broadband electronic
communications networks. Member States can use other, more appropriate
instruments available, such as non- monetary demand-side measures,
administrative and regulatory measures or market based instruments (see
Annex Il). Likewise, the results of ex post evaluations as described in Section
8 may be taken into account to assess the appropriateness of the proposed
aid measure.

5.2.3.5Best practices: role of NRAs, other competent authorities, NCAs, national competence

centres and BCOs

+12)(124) The role of NRAs and other competent authorities in designing the most
appropriate State aid measure in support of broadband is particularly
important. The NRAs_and other competent authorities have gained technical
knowledge and expertise due to the crucial role assigned to them by sectoral
regulation and are best placed to support public authorities with regard to the
design of State aid measures.

£13)(125) Member States are encouraged, and may also be required under sector
regulation, to systematically consult NRAs on the design of State aid
measures, and in particular but not limited to, on: the identification of target
areas (mapping*®® and public consultation), the assessment of step-change,
the wholesale access products, conditions and pricing, the conflict resolution
mechanisms, as well as in the event of disputes in relation to any of those
aspects. Member States are encouraged to provide NRAs with the resources
and competences they need to give such support. Where necessary, Member
States should provide an appropriate legal basis for such involvement of
NRAs in State aid broadband projects??’.

+143(126) In keeping with best practices, without prejudice to the competences of
the NRAs and other competent authorities under the regulatory framework,
NRAs may issue guidelines for local authorities on, inter alia, carrying market
analysis and definitions of wholesale access products and pricing. Such
guidelines should take into account the regulatory framework and
recommendations issued by the Commission and BEREC8,
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Cf. also BEREC Guidelines adopted pursuant to Article 22(7) of the EECC.
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When the NRA has received the necessary competences under national law for their
involvement in State aid broadband projects, the Member State should send to the NRA a
detailed description of aid measures and the relevant characteristics, at least two months prior
to a State aid notification to allow the NRA to have a reasonable period of time to provide its
opinion.

This would increase transparency, ease the administrative burden on local authorities and could
mean that NRAs would not have to analyse each State aid case individually.
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415)(127) In addition to the involvement of NRAs, Member States may also
consult National Competition Authorities (NCAs), for instance to receive
advice on how to establish a level playing field for operators and to avoid that
a disproportionately high share of State funds is earmarked to one operator,
thereby strengthening a (possibly already dominant) market position®.

4163(128) Member States may set up national competence centres or Broadband
Competence Offices (BCOs), that may help authorities design adequate State
aid measures and ensure consistency in the application of the measures,
which are subject to State aid rules falling in the scope of the present
guidelinest®,

5.2.4 Proportionality of the aid measure

417(129)  Member States must demonstrate that the aid is proportionate to the
problem tackled, essentially showing that the same change in behaviour (as
per the incentive effect) would not be obtained with less aid and less
distortions. Aid is considered proportionate if its amount is limited to the
minimum necessary and the potential distortions of competition are
minimised, in accordance with Section 5.2.4.1t0 5.2.4.7.

5.2.4.1 Competitive selection procedure

418)(130) An aid measure is considered to be proportionate if the aid amount is
limited to the minimum needed for the aided economic activity to take place.

{319)(131) The aid must be allocated to providers of electronic communications
networks and services on the basis of an open, transparent and non-
discriminatory competitive selection procedure in line with the principles of
public procurement!!! and respecting the principle of technology neutrality, as
specified in Section 5.2.4.2, without prejudice to the applicable public
procurement rules.

4203(132) Aid is deemed proportionate and limited to the minimum amount
necessary if the aid is granted through a competitive selection procedure
attracting a sufficient number of participants. Where the number of
participants is not sufficient, the Member State must entrust an independent
auditor with the assessment of the bid (including cost calculations) submitted
by the winning bidder.

109 See, for instance, Avis No012-A-02 du 17 janvier 2012 relatif & une demande d“avis de la
commission de I"économie, du développement durable et de I"aménagement du territoire du
Sénat concernant le cadre d'intervention des collectivités territoriales en matiere de
déploiement des réseaux a trés haut débit (French Competition Authority”’s opinion in relation
to the deployment of very high speed broadband networks).

110 See, for instance, Commission Decision K(2008) 6705 of 5 November 2008, case N 237/08 —
Germany — Broadband support in Niedersachsen (C 18, 24.01.2009, p.1); Commission
Decision C(2012) 8223 final of 20 November 2012, case SA.33671 (2012/N) — United Kingdom
— National Broadband scheme for the UK - Broadband Delivery UK (OJ C 16, 19.1.2013, p. 2)
and Commission Decision C(2016) 3208 final of 26 May 2016, case SA 40720 (2016/N) —
United Kingdom - Broadband Delivery UK (OJ C 323, 2.9.2016, p. 2).

11 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC (OJ L 94, 28.3.2014, p. 65), and
Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on
the award of concession contracts (OJ L 94 28.3.2014, p. 1).
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4213(133) Various procedures may be suitable depending on circumstances. For
projects with high technical complexity, or where otherwise appropriate,
Member States may choose to engage in a competitive dialogue procedure
with potential bidders, aiming to ensure the most appropriate design of the

projectti2,

@223(134) The Member State must ensure that the most economically
advantageous solution is selected. For this purpose, the Member State must
establish objective, transparent and non-discriminatory qualitative award
criteria and specify the relative weighing of each criteria in advance.
Qualitative award criteria must be weighed against the requested aid amount.
At similar if not identical quality conditions, the bidder requesting the lowest

amount of aid must be awarded the aid.

4233(135) Qualitative award criteria may include, among others, the performance
of the network (including its security), the geographical coverage, the future
proof qualities of the technological approach, the impact of the proposed
solution on competition (including wholesale access terms, conditions and

pricing)*'® and the total cost of ownership!4.

4243(136) Member States are also encouraged to consider criteria pertaining to
the climate and environmental performance of the network. Such criteria may
include, for instance, the climate and environmental impact of the network*®,
or compliance of the measure with national and EU climate and environmental
regulations. Member States may also include obligations for the selected
bidder to implement mitigating measures in case the network may negatively

impact the environment.

£25)(137) Where the aid is granted without a competitive selection procedure to a
public authority to deploy and manage a broadband network at wholesale
level'!® directly, or through an in-house entity (direct investment model), the
Member State must similarly justify its choice of network and technological

solution®?’,
112 Cf. also Article 41 of the EU Public Contracts Directive.
113 For instance, network topologies allowing full and effective unbundling should receive more
points.
114 The total cost of ownership (TCO) is considered, for example, by companies when they are

looking to make investments in capital projects. TCO includes the initial investment as well as
all direct and indirect expenses over the long term. While the initial investment can be easily
reported, companies most often seek to analyse all potential indirect expenses that can be of

significant influence in deciding to invest.

115 For instance, of the energy consumption or the life-cycle of the investment, taking into account
the Do No Significant Harm (DNSH) criteria as introduced in the Taxonomy Regulation (EU)
2020/852 of the European Parliament and of the Council of 18 June 2020 on the establishment

of a framework to facilitate sustainable investment.

116 The aid beneficiary may be allowed to provide retail services as a ‘retailer of last resort’ where
a consumer cannot get a retail service from the market. See Commission Decision C(2019)
8069 final of 15 November 2019, case SA.54472 (2019/N) — Ireland — National Broadband Plan

(0J C 7, 10.1.2020, p. 1).

117 See Commission Decision C(2018) 6613 final of 12 October 2018, case SA.49614 (2018/N) —
Lithuania — Development of Next Generation Access Infrastructure — RAIN 3 (OJ C 424,
23.11.2018, p. 8); Commission Decision C(2016) 3931 final of 30 June 2016, case SA.41647
— ltaly — Strategia Banda Ultralarga (OJ C 258, 15.7.2016, p. 4); Commission Decision C(2019)
6098 final of 20 August 2019, case SA.52224 — Austria — Broadband project in Carinthia (OJ C

381, 8.11.2019, p. 7).
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426)(138) {126)-Any concession or other entrustment by such a public authority
or in-house entity to a third party to design, build or operate the network must
be allocated through an open, transparent and non-discriminatory competitive
selection procedure, in line with the principles of public procurement and
respecting the principle of technology neutrality, without prejudice to the
applicable public procurement rules, based on the most economically
advantageous offer.

5.2.4.2 Technological neutrality

427(139) The technological neutrality principle requires that public intervention
must not favour or exclude any particular technology, both in the selection of
beneficiaries and in the provision of wholesale access. As different
technological solutions exist, the tender should not favour or exclude any
particular technology or network platform. Bidders should be entitled to
propose the provision of the required services using or combining whatever
technology they deem most suitable. This is without prejudice to the possibility
for the Member States to determine the desired performance, including the
energy efficiency of the networks ex-ante and to grant priority points to the
most suitable technological solution or mix of technology solutions based on
objective, transparent and non-discriminatory criteria, in accordance with
Section 5.2.4.1. A State funded electronic communications network must
enable access on fair and non- discriminatory conditions to all access seekers
irrespective of the technology used.

5.2.4.3 Use of existing infrastructure

428)(140) The re-usability of existing infrastructure is one of the main
determinants to reduce the overall cost of deployment of a new broadband
network and to limit its negative impact on environment!é,

4293(141) Member States must set up a national database on the availability of
existing infrastructures that could be re-used for broadband roll-out, including
commercial infrastructure assets and those owned by public bodies.

(142) Member States must include in the competitive selection procedure’s
documents all information on available existing infrastructure, identified on the
basis of the national database, as supplemented or updated based on the
mapping and public consultation exercise.

(430)(143)

Member States should encourage operators participating in a competitive selection
procedure (bidders) to have recourse to any available existing infrastructure, so as to
avoid unnecessary and wasteful duplication of resources and to reduce the amount of
public funding. This may include, among others: use of the operator’s own
infrastructure; use of other operators’ infrastructure (including regulated products!*®);
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Examples of measures for reducing the costs of deployment of networks and their impact on
the environment are set out in the Broadband Cost Reduction Directive (Directive 2014/61/EU
of the European Parliament and the Council of 15 May 2014 on measures to reduce the cost
of deploying high-speed electronic communications networks, OJ L 155, 23.5.2014, p. 1).

When existing network is accessed using a product that is available as a result of regulatory
obligations, the limitations that the use of that regulated access product entails shall be taken
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431)(144) 36-use of other existing utilities infrastructure (including, for example,
water and sewerage pipes and relevant electricity infrastructure); reutilisation

of radio masts; public infrastructure, etc.

432)(145) Any operator that owns or controls infrastructure (irrespective of
whether it is actually used) in the target area and that wishes to participate in

the tender, must:

a) inform the aid granting authority and the NRA about that infrastructure during

the mapping and public consultation exercise;

b) commit to make the infrastructure available for use by other operators in their
bids; and
C) provide adequate information regarding the use of that infrastructure (including

terms, conditions, pricing).

433)(146) The information indicated in recitalparagraph (132)c), must be provided
sufficiently in advance to allow for it to be taken into account effectively in the
bids of other operators and to allow for any clarifications or missing
information to be provided. In any case, the information must be provided at
least two months before the deadline to submit the bid in the competitive

selection procedure.

4343(147) Member States may consult the NRA on the appropriateness of the
terms, conditions and pricing proposed by operators for the use of the existing
infrastructure, to verify that conditions are not excessively prohibitive or risk

hindering the use of that infrastructure.

5.2.4.4 Wholesale access

{135)(148) Third parties” effective wholesale access to State funded networks is
an indispensable component of any State aid measure. In particular,
wholesale access enables third party operators to compete with the selected
bidder, thereby strengthening choice and competition in the areas concerned
by the measure while at the same time avoiding the creation of regional
service monopolies. By enabling competition to develop in the target area it
also ensures the development of the market in that area in the longer term.
This condition is not contingent on any prior market analysis within the

meaning of Chapter Il of Birective{(EU)2018/1972.the Code. However, the

type of wholesale access obligations imposed on a State funded network
should be aligned with the portfolio of access obligations laid down under the
sectoral regulation.-Hewever; Aid beneficiaries should provide a wider range
of wholesale access products than those imposed by NRAs on the operators
who have significant-market-pewerSMP since the aid beneficiary is using not
just its own resources but taxpayers’ money to deploy the network. Such
wholesale access should be granted as early as possible before starting
providing the relevant services and, where the network operator also intends
to provide retail services, at least six months before the launch of retail

services.

into account in the evaluation of the proposal in the competitive selection process. Only bidders
who do not own or control that regulated existing network may use a regulated access product
in their bid. See Commission Decision C(2016) 3208 final of 26 May 2016, case SA 40720

(2016/N) — United Kingdom - Broadband Delivery UK (OJ C 323, 2.9.2016, p. 2).
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436)(149) The State funded network must offer effective access under fair and
non- discriminatory conditions to all operators who request it. This may imply
the upgrade and increased capacity of existing infrastructure where
necessary and the deployment of sufficient new infrastructure (e.g. ducts
large enough to cater for a sufficient number of networks that cannot be less
than three and different network topologies!?°).

52441 Wholesale access products
524411 Fixed access networks deployed in white and grey areas

4374(150) The State funded network must ensure bit-stream access, virtual
unbundled access (“VULA”94'2), access to street cabinets,
poles/masts/towers, ducts and dark fibre?2.

5.24.41.2 Fixed access networks deployed in black areas and providing enhanced upload
speed

38)(151) In black ultrafast areas and for networks providing enhanced upload
speed (see section 5.2.3.1.4) the State funded network must provide effective
and full physical unbundling in addition to what is foreseen for white and grey
areas.

524413 Mobile access networks

439)(152) For interventions supporting mobile access networks, the State funded
network must offer’?® the widest range of wholesale access products,
including among others bit- stream access, access to poles/masts/towers,
and, as they become available, those access products necessary to exploit
the most advanced features'** of 5G and future mobile generations
networks'? Effective access may include access to components of the
network that have not been publicly funded but that are necessary in order for
the access seeker to provide its services_that use the components of the
network that have been publicly funded?!?®.

5.2.4.4.1.4 Backhaul networks

120 This may include, depending on the type of intervention: adequately sized ducts, sufficient
number of dark fibres, type and upgrade of poles/masts/towers, type and size of street cabinets
to provide effective unbundling etc. See Commission Decision C(2016) 3208 final of 26 May
2016, case SA 40720 (2016/N) — United Kingdom - Broadband Delivery UK (OJ C 323,
2.9.2016, p. 2) and Commission Decision C(2019) 8069 final of 15 November 2019, case
SA.54472 (2019/N) — Ireland — National Broadband Plan (OJ C 7, 10.1.2020, p. 1).

121 To be eligible for State aid, any VULA product must have received the prior approval by the
competent NRA.
122 Fixed-wireless access (“FWA") operators have to give access to their physical infrastructure.

This includes granting access to masts/towers to operators on a non-discriminatory basis.

123 Including to FWA access seekers.

124 Such as roaming, Multi-Operator-Access- Network (MORAN), Multi-Operator Core Network
(MOCN), network slicing.

125 When granting the aid, Member States must ensure that masts and towers have the adequate
dimension to ensure that such access can be granted.
126 Effective access implies that the access seeker is able to convey signals from the mast/tower

into the backhaul network to which the mast/tower is connected.
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24063(153) For interventions in backhaul networks, the State funded network must
ensure bit- stream access and access to poles/masts/towers, ducts and dark
fibre.

4413(154) The State funded network must offer effective access under fair and
non- discriminatory conditions to all operators who request it. In line with
recitalparagraph (136), this may imply the deployment of sufficient new
infrastructure (for instance. ducts large enough to cater for deployment of
enough dark fibre to accommodate the foreseeable needs of all the operators
in the market).

52442 Wholesale access terms and conditions

442(155) Effective wholesale access must be granted for at least ten years for all
access products except VULA.

4433(156) Access based on VULA must be granted for a period of time equal to
the lifespan of the passive infrastructure for which VULA is a substitute!?’.

4443(157)  Access to new passive infrastructure (such as ducts, poles, cabinets,
dark fibre, etc.) must be granted for the lifespan of the network element
concerned'?®. If State aid is granted for new passive infrastructure, the
passive infrastructure must be large enough to cater for at least three
networks and different network topologies!?®. This is without prejudice to any
similar regulatory obligations that may be imposed by the NRA in the specific
market concerned in order to foster effective competition or measures
adopted during the same period or after the expiry of the ten years period.

445)(158) Member States must consult NRAs on wholesale access products,
conditions and pricing and NRAs are encouraged to provide guidance, as set
out in Section 5.2.3.5.

{4463(159) The same access conditions must apply on the entirety of the State
funded network, including the parts of the network where existing
infrastructures have been used!°. The access obligations must be enforced
irrespective of any change in ownership, management or operation of the
State funded network.

3473(160) Using their own resources, the aid beneficiary or access seekers
connecting to the State funded network may extend the network into adjacent
areas. Adjacent areas are to be understood as areas outside the target area.
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As VULA is considered a substitute of physical unbundling to new passive infrastructure, the
same rules for new passive infrastructure applies.

See Commission Decision C(2019) 8069 final of 15 November 2019, case SA.54472 (2019/N)
— Ireland — National Broadband Plan (OJ C 7, 10.1.2020, p. 1). Whenever the aid recipient will
decide to upgrade or replace the passive infrastructure before the lifespan of the aided
infrastructure expires, the aid recipient will have to continue to give access to the new
infrastructure for the whole lifetime of the original infrastructure.

For instance, where new ducts are built, they should cater for at least 3 independent cables
each able to host at least several operators. Where existing infrastructure has capacity
constraints and cannot provide access to at least three independent cables, based on the
principle first-come-first-served, the operator of the publicly funded network has to make
available at least 50 % of the existing capacity to access seekers.

For instance, the usage of wholesale access by third parties cannot be limited only to the
provision of retail broadband services.
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Access seekers may carry out such extensions on the basis of the wholesale
open access condition. If they are not linked to the aid beneficiary, there is no
limitation on their private extensions.

2483(161) When carrying out a public consultation inquiring about existing or
planned network in the target area (see Section 5.2.2.3), the Member State
must indicate that private extensions are permitted at a later stage unless
interested parties in an adjacent area oppose such extensions during public
consultation process.

4493(162) If, in the mapping exercise and public consultation, interested parties
demonstrate that the planned extension enters an adjacent area which is
already served by at least two independent networks providing speed
comparable to those of the State funded network or that there is at least one
comparable network in the adjacent area which entered into operation less
than five years before the State funded network , private extension into such
adjacent area may only be carried out two years after the publicly funded
network enters into operation®!,

450)(163) As an exception from Section 5.2.4.4.1, in certain circumstances,
Member States may limit the provision of certain access products that would
disproportionately increase investment costs without delivering significant
benefits in terms of increased competition to cases of reasonable demand
from an access seeker. Such an exception is possible under the following
conditions:

a) The area concerned is an area with low population density, where there are
limited broadband services, or where the aid beneficiaries are small local
companies®?;

b) Access cannot be limited on the basis of reasonable demand in densely
populated areas where one may expect infrastructure competition to develop;
in such areas, the State funded network should offer all types of network access
products;

c) Member States must demonstrate the disproportionate increase in costs for
each access product concerned with detailed and objective cost calculations;

d) The demand is considered reasonable if (i) the access seeker provides a
coherent business plan which justifies the development of the product on the
State funded network and (ii) no comparable access product is already offered
in the same geographic area by another operator at equivalent prices to those
of more densely populated areas*®;
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These rules also apply in the case of connections to publicly funded backhaul networks or in
the case of publicly funded mobile network which is subsequently used for FWA into areas
which are already covered by fixed network.

For instance, see Commission Decision C(2011) 7285 final of 19 October 2011, case N
330/2010 — France — Programme national «Trés Haut Débit » - Volet B (OJ C 364, 14.12.2011,
p.2) and Commission Decision C(2012) 8223 final of 20 November 2012, case SA.33671
(2012/N) — United Kingdom — National Broadband scheme for the UK - Broadband Delivery UK
(OJ C 16, 19.1.2013, p. 2).

Other conditions may be accepted by the Commission as part of the proportionality analysis in
light of the specificities of the case and the overall balancing exercise. See for example,
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e) If an access request meets the requirements listed in paragraphs (150)a)-
(150)d), the additional cost of providing such access is borne by the aid
beneficiary*.

52443 Wholesale access pricing

4513(164) In setting the prices for the wholesale access products, Member States
must ensure that the wholesale access price for each access product is based
on one of the following benchmarks and pricing principles:

a) the average published wholesale prices that prevail in other comparable, more
competitive areas of the Member State or the Union; or

b) in the absence of such published prices, the regulated prices already set or
approved by the NRA for the markets and services concerned; or

c) in the absence of such published or regulated prices, cost orientation or the
methodology mandated in accordance with the sectorial regulatory framework.

152)(165) Without prejudice to the competences of the NRA under the regulatory
framework, the NRA should be consulted on wholesale access products, the
terms and conditions for wholesale access, including on prices and on related
disputes, as set out in Section 5.2.3.5.

{153)(166) Member States must indicate the wholesale access products, the terms
and conditions and the prices in the tender documents and must publish that
information on a comprehensive State aid website, at national or regional
level. The general public should be allowed to access the website without any
restrictions, including prior user registration.

5.2.4 5 Claw-back

4543(167) Often, the aid amount for measures supporting the deployment of fixed
and mobile network is established on an ex ante basis so as to cover the
expected funding gap over the lifespan of the project.

{455)(168) In this case, as future costs and revenues developments are generally
surrounded by a degree of uncertainty, Member States should closely monitor
the implementation of the broadband project during the entire duration of the
project and foresee a claw-back mechanism making it possible to properly
take into account information that the aid beneficiary did not factor in the
original business plan when applying for State aid. Factors which may have
an impact on the profitability of the project and which may be difficult, or even
impossible, to establish ex-ante with adequate accuracy are, for example: (i)
the actual deployment costs of the network; (ii) the actual revenues from the

Commission Decision C(2011) 7285 final of 19 October 2011, case N 330/2010 — France —
Programme national «Tres Haut Débit » - Volet B (OJ C 364, 14.12.2011, p.2) and Commission
Decision C(2012) 8223 final of 20 November 2012, case SA.33671 (2012/N) — United Kingdom
— National Broadband scheme for the UK - Broadband Delivery UK (OJ C 16, 19.1.2013, p. 2).
If the conditions are fulfilled, access should be granted within a period which is customary for
the particular market. In the case of conflict, the aid granting authority should ask the NRA or
another competent national body for an advice.
134 No additional aid may be granted to cover such access cost.
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core services; (ii) the actual take-up; and (iv) the actual revenues from 'non-
core' services'®,

{156)(169) Member States must implement a claw-back mechanism for at least the
duration of the project if the aid amount of the project is above EUR 5 million,
and must set out its rules transparently and clearly ex-ante (including in the
documentation for the competitive selection procedure).

4574(170) A claw-back is not necessary where the project is carried out by means
of the direct investment model (see Annex IIl) in which a publicly owned,
wholesale only network, is built and operated by the public authority with the
sole purpose of granting fair and non-discriminatory access to all operators*®¢,

458)(171) As various factors may have either a positive or a negative impact on
the business plan of the aid beneficiary, the claw-back mechanism should be
designed in a way to take into account and balance two objectives: (i) it should
allow the Member State to recuperate amounts that exceed a reasonable
profit!37; (ii) it should not endanger the incentives for operators to participate
in a tender®® and to strive for cost efficiencies (efficiency gains) when rolling
out the network. To achieve a suitable balance of the two objectives, Member
States should introduce incentive criteria related to gains in productive
efficiency®.

459)(172) The incentive amount must be set to a maximum of 30% of the
reasonable profit. Member States should not claw-back any extra profit below
that threshold (that is to say, the reasonable profit increased by the incentive
amount!4%). Any profit in excess of the 30 % threshold must be shared

135

137

138

139
140

For instance, a claw-back mechanism may help recover profits that are higher than reasonably
anticipated, e.g. due to: (i) higher than forecast take-up of broadband products resulting in
additional profits and a smaller investment gap; and (ii) higher than forecast revenues from non-
broadband products resulting in additional profits and a smaller investment gap (e.g. revenues
from new wholesale access products). See Commission Decision C(2016) 3208 final of 26 May
2016, case SA 40720 (2016/N) — United Kingdom - Broadband Delivery UK (OJ C 323,
2.9.2016, p. 2).

A claw-back mechanism may also be suitable in certain public ownership models, where a
clawback mechanism may be based on an ex post, net present value comparison of the
beneficiary”’s actual returns from the project accounts at the end of the contract against the
beneficiary”’s forecast returns from the project model included in the contract. See for instance
Commission Decision C(2016) 3208 final of 26 May 2016, case SA 40720 (2016/N) — United
Kingdom - Broadband Delivery UK (OJ C 323, 2.9.2016, p. 2).

Reasonable profit should be taken to mean the rate of return on capital that would be required
by a typical company, taking into account the level of risk specific to the broadband sector and
the type of services provided. The required rate of return on capital is typically determined by
the weighted average cost of capital (“WACC?).

The participation in the tender depends on expected profit and losses. Losses can arise for
instance if the operator has been too optimistic with regard to expected future revenues arising
from the provision of broadband services or if unexpected costs materialize. As the aid granting
authority does not reimburse any unexpected losses, a tight claw-back mechanism on future
profits may increase the overall risk for the investor and discourage participation in the tender.
Efficiency gains shall not reduce the quality of the service provided.

If the reasonable profit is 10 %, the incentive amount would be 3 %. Member States shall not
recover any profit below 13 %.
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between the aid beneficiary and the Member State, on the basis of the aid
intensity resulting from the outcome of the competitive selection procedure!®!,

460)(173) Claw-back mechanisms must also take into account profits made from
other transactions concerning the State funded network. For instance, where
a company is set up specifically to build and/or operate the State funded
network, if an existing shareholder of this company sells all or part of its shares
in the company within seven years from the completion of the network or
within 10 years from the award of the tender, the Member State must recover
any amount by which the sales proceeds exceed the price at which the current
shareholder would achieve a reasonable profit'42.

261(174) In all cases, clawed-back amounts must be returned to the Member
State. Member States may decide to reinvest clawed-back amounts in the
extension of the network under the same conditions of as the original State
aid measure (for example to fund new projects under an approved State aid
scheme).

5.2.4.6 Accounting separation

4623(175) To ensure that aid remains proportional and does not lead to
overcompensation or cross-subsidisation of non-aided activities, the aid
beneficiary must ensure accounting separation between the funds used for
the construction and the operation of the network and other funds at its
disposal.

5.2.4.7 Transparency of the aid

463)(176) Member States must comply with the requirements laid down in Section
7.

5.2.5 Negative effects on competition and trade

4643(177) Aid for the deployment of fixed and mobile networks may have negative
effects in terms of market distortions and impact on trade between Member
States.

{465)(178) The Commission assesses the significance of the distortion of
competition and effect on trade in terms of effects on competitors. If
competitors see the profitability of their prior investment decreasing because
of the aid, they may decide to reduce their own future investment, withdraw
from the market altogether or decide not to enter into a new market or a
geographic area'*®. The public support may also encourage local service
providers to have recourse to the services offered by the State funded network
rather than other market solutions. Additionally, where the aid beneficiary is
likely to be an undertaking which is already dominant on a market or may

141 For instance, if the actual profit is 20 % and the reasonable profit is 10 %, the incentive amount
is 3 %. The aid intensity is 70 %: Member States shall not recover any profit below 13 %. From
13 % to 20 % the profit will be shared 70 % to the Member State and 30 % to the broadband
investor.

142 Assuming a shareholder owns 20% of the share of the subsided company whose reasonable
profit calculated (on the basis of footnote 114) is 10 %. The Net Present Value (NPV) of the
company using 10 % as discount rate being X. If the shareholder sells its share at Y, the
Member State shall recover from the shareholder Y- 20%*X.

143 This type of effects can be referred to as ‘crowding out’.



NOTE: paragraph references have not been updated to reflect proposed amendments

become dominant due to the public investment, the aid measure could
weaken the competitive constraints that competitors can exert. Even where
distortions may be considered limited at an individual, on a cumulative basis,
aid schemes might still lead to high levels of distortion.

5.2.6 Weighing the positive effects of the aid against the negative effects on competition and
trade

466)(179) The Commission will balance the positive effects of the planned aid
measure on the supported economic activities with its identified negative
effects on competition and trading conditions. For the aid to be compatible
with the internal market, the positive effects of the aid measure must outweigh
its negative effects.

467(180)  First, the Commission assesses the positive effects of the aid measure
on the supported economic activities, including its contribution to objectives
of digital policy. The Member State must demonstrate, on the basis of a
counterfactual analysis, that the measure has positive effects compared with
what would have happened without the aid. As indicated section 5.2.1,
positive effects may include the achievement of the desired objectives, such
as the roll-out of a new network delivering additional capacity and speed on
the market as well as lower prices and better choice for consumers, higher
quality and innovation. This would also result in more access for end-users to
online resources and, together with increased consumer protection in this
area, it is likely to stimulate an increase in demand. This will contribute to the
completion of the Digital Single Market and bring benefits to the Union
economy as a whole.

{168)(181) In addition, the Commission may also take into account, where relevant,
whether the aid brings about other positive effects, for instance the
improvements in energy efficiency of the network operations. Where such
other positive effects reflect those embodied in Union policies, such as the
European Green Deal, then aid aligned with such Union policies can also be
considered to have such wider positive effects.

{169)(182) Second, the Commission assesses whether any negative effects are
limited to the minimum necessary. Member States must demonstrate that the
negative effects are limited to the minimum necessary. They should take into
account the necessity, appropriateness and proportionality of the aid measure
(Sections 5.2.2. to 5.2.4) and, for example, the size of projects, the individual
and cumulative aid amounts, the expected beneficiaries (for instance whether
the beneficiary has significant market power) as well as the characteristics of
the targeted areas (for instance the number of performant networks present
or credibly planned in a given area). In order to enable the Commission to
assess the likely negative effects, Member States are encouraged to submit
any impact assessment at their disposal as well as ex post evaluations carried
out for similar predecessor schemes.

4763(183) The Commission will consider an aid measure compatible with the
internal market only where the positive effects outweigh the negative effects
on competition and trade. In cases where the proposed aid measure does not
address a well-identified market failure in an appropriate and proportionate
way, the negative distortive effects on competition will tend to outweigh the
positive effects of the measure. The Commission will therefore be likely to
conclude that the proposed aid measure is incompatible.
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6 COMPATIBILITY ASSESSMENT OF TAKE-UP MEASURES

4713(184) While the availability of an electronic communications network is a
prerequisite for the possibility to subscribe to internet access services, this
could, in some cases, not be sufficient to ensure that end-users’ needs
referred to notably in paragraphs (52) and (63) will be satisfied and the

benefits for the society as a whole will materialise.

4723(185) This may result from the end-users’ relatively low propensity to
subscribe to internet access services. Such low propensity may be due to
various reasons, including the economic impact of the cost of subscribing to
the electronic communications services for end-users in general or for certain
categories of end-users in fragile situations in particular, and the inaccurate
perception of the benefits that the subscription to broadband services will

procure.

473)(186) Take-up measures such as vouchers may be useful to remedy a
specific market failure in terms of take-up of available electronic
communications services. Widespread and affordable access to connectivity
generates positive externalities because of its ability to accelerate growth and
innovation in all sectors of the economy. Where affordable access to suitable
electronic communication services cannot be ensured due to, for instance,
high retail prices, State aid may help to remedy such a market failure. In such
cases, the granting of State aid may produce positive effects and overall

efficiency can be improved.

4743(187) Voucher schemes aim to increase the take-up (subscriptions) or in
some circumstances to incentivise end-users to maintain the subscription to

fixed or mobile access services.

475)(188) They are designed to reduce the costs for end-users (for example, the
set-up and consumer_premises equipment (CPE) installation costs and the
subscription fee for a certain time-period). They can be used to subscribe to

new fixed or mobile services or to upgrade the current subscriptions.

4763(189) Vouchers would not amount to aid with regard to end-users including
individual consumers if the latter do not carry out an economic activity falling
within the scope of Article 107(1) of the Treaty. Vouchers may amount to aid
with regard to end-users if the latter carry out an economic activity falling
within the scope of Article 107(1) of the Treaty. However in most cases that

aid could be de minimis, considering the limited value of vouchers.

4774(190) The existing case law of the Court of Justice of the European Union
confirms that where an advantage is granted to end-users such as individual
consumers that do not carry out an economic activity, it may also amount to
an advantage granted to certain other undertakings and may constitute State
aid within the meaning of Article 107(1) of the Treaty'*. Such other
undertakings may be electronic communications operators or other

undertakings collecting the vouchers.

144 Judgment of the General Court of 4 March 2009, ltaly v Commission, T-424/05,
ECLI:EU:C:2007:367, recital 108; judgment of the Court of 28 July 2011, Mediaset v

Commission, C-403/10 P, ECLI:EU:C:2011:533, paragraph 81.
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6.1

478)(191) Vouchers can confer an advantage on electronic communications
operators providing services to end-users (and in some cases can provide an
advantage to network operators) who will be able to offer services over
existing electronic communications networks to a larger number of end-users,
strengthening their market position*#®. Electronic communications services
providers and operators are undertakings and are subject to State aid control,
if the advantage they receive exceeds de minimis levels.

Social vouchers

4793(192) Social vouchers aim to support certain individual consumers to procure
or maintain fixed or mobile services. They can be found compatible with the
internal market on the basis of Article 107(2), point (a) of the Treaty, as ‘aid
having a social character, granted to individual consumers, provided that such
aid is granted without discrimination related to the origin of the products
concerned’46,

4803(193) To be compatible under Article 107(2), point (a), of the Treaty, such
vouchers must have a social character and be reserved for particular
categories of individual consumers (undertakings are not eligible) whose
financial circumstances justify the payment of aid for social reasons (for
example, lower income families, students, pupils, etc.), for instance in order
to enable them to acquire or maintain a fixed or mobile subscription, in order
to benefit from distance learning, teleworking, etc.

£81)(194) Various means of implementation may be foreseen under national
rules. For instance, the voucher scheme may foresee payments directly to the
end-users or directly to the service provider chosen by the end-users.

(482)(195) Eligible costs may be the monthly fee, the standard*’ set-up costs and
the end-user’s necessary terminal equipment (modem/router) for access to
the internet.

{183)(196) The vouchers must only be used to subscribe to new fixed or mobile
services or to maintain existing ones. Vouchers must not be awarded for
switching between providers providing the same quality of service, to limit
risks of opportunistic behaviours not in line with the social objective of such
vouchers. Vouchers must not be used to upgrade existing fixed or mobile
subscriptions unless it can be clearly demonstrated that the performances of
the current subscriptions are unable to fulfil end-users’ minimum reasonable
needs.

4843(197) The requirement to avoid any discrimination related to the origin of the
products is fulfilled by complying with the technology neutrality principle. End-
users must be able to use the voucher to procure the eligible fixed or mobile
services from any provider capable of providing them, irrespective of the

145

146

147

Without prejudice to the assessment under State aid rules of measures taken at national level
in the 119 implementation of the universal service obligations included in the Union regulatory
framework for electronic communications (Directive (EU) 2018/1972 of the European
Parliament and of the Council of 11 December 2018 establishing the European Electronic
Communications Code (Recast), OJ L 321, 17.12.2018, p. 36).

See Commission Decision C(2020) 8441 final of 4 December 2020, case SA.57357 (2020/N)
— Greece — Broadband voucher scheme for students (OJ C 41, 52.2021, p. 4).

Standard costs are the ones, which applies to all end-users irrespective of their specific
situations.
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technology used for providing the service. The measure must ensure equal
treatment of all possible service providers and must offer end-consumers the
widest possible choice of suppliers. For this purpose, the Member State must
set-up an online registry of all eligible service providers or implement an
equivalent alternative method to ensure the openness, transparency and non-
discriminatory nature of the measure. End-users must have the possibility to
consult the online registry to be informed about all operators able to provide
the eligible services. All providers capable of providing the eligible fixed or
mobile services must have the possibility to be included in the online registry
based on objective and transparent criteria (for example, ability to comply with
the minimum requirements for the provision of the eligible fixed or mobile
services). The online registry may also provide additional information to assist
end-users, such as the type of service provided by the various operators.

{485)(198) Social voucher schemes must be limited in time to a reasonable period
not exceeding three years.

4863(199) Member States may implement additional safeguards to avoid undue
distortion of competition and possible misuse of vouchers by end-users or
electronic communication operators. Additional safeguards may be necessary
to ensure that vouchers will not be used to procure fixed or mobile internet
access services where another member of the same household already has
a subscription to an adequate service.

487(200) In addition, Member States must comply with the requirements laid
down in Section 7 on transparency, reporting and monitoring.

6.2 Connectivity vouchers

{188)(201) Connectivity vouchers may be designed for broader categories of end-
users (for example, vouchers for all citizens or certain undertakings, such as
SMESs) to promote the take-up of fixed or mobile services contributing to the
development of an economic activity. Such measures can be declared
compatible with the internal market on the basis of Article 107(3), point (c),
TFEU.

{£89)(202) The Commission will consider such measures to be compatible if they
contribute to the development of an economic activity (first condition) without
unduly affecting trading conditions to an extent contrary to the common
interest (second condition).

6.2.1 First condition

490}(203) The Commission considers that voucher schemes that effectively
facilitate the take-up of fixed or mobile services can facilitate the development
of a range of economic activities by increasing connectivity and access to the
internet access services.

4913(204) In order to provide an incentive effect, the voucher must only cover up
to 50 % of the eligible costs. Eligible costs may be the monthly fee, the
standard set-up costs and the end-user’s necessary terminal equipment
(modem/router, external CPE elements for 5G_FWA) for access to the
internet. The costs for in-house wiring and some limited deployment in the
end-user’s private property or in the public property in close proximity of the




NOTE: paragraph references have not been updated to reflect proposed amendments

end-user’s private property may also be eligible to the extent they are
necessary and ancillary to the provision of the service.

{923(205) Various means of implementation may be provided for under national

rules. For instance, the voucher scheme may provide for payments directly to
the end-users or directly to the service provider chosen by the end-users.

{193)(206) If a State aid measure, the conditions attached to it (including its

financing method when that method forms an integral part of the measure) or
the activity it finances entails a violation of a provision or general principles of
Union law, the aid cannot be declared compatible with the internal market!48,

6.2.2 Second condition

4943(207) State aid should be targeted towards situations where aid can bring

about a material improvement that the market alone cannot deliver, that is to
say, where there is a market failure in terms of take-up. For instance, if State
aid for the take-up of fixed and mobile electronic communication services is
not targeted at a market failure in terms of take-up (for instance if vouchers
are misused for supporting deployment instead of encouraging demand) or
does not respect technological neutrality, aid in the form of vouchers would
not be an appropriate policy instrument and the measure could alter
conditions for investment and create distortions detrimental to the good
functioning of the markets concerned. In such cases, aid in the form of
vouchers would risk to unduly affect trading conditions to an extent contrary
to the common interest; the aid measure for connectivity vouchers cannot be
declared compatible with the internal market.

195)(208) Vouchers may be necessary to support subscription to a new service

or to upgrade the current one. Vouchers may be used to upgrade the existing
fixed or mobile subscription only to the extent it does not unduly distort
competition at retail and wholesale level.

{196)(209) The Commission considers that connectivity vouchers that are

technologically neutral are also proportionate as they allow end-users to
procure the services of the best value for money from any provider capable
of providing them, irrespective of the technology used for providing the
service. Furthermore, such measures may limit the negative effects on
competition resulting from the aid if they ensure equal treatment of all possible
service providers and offering end-users the widest possible choice of
suppliers. For this purpose, the Member State must set-up an online registry
of all eligible service providers or implement an equivalent alternative method
to ensure the openness, transparency and non-discriminatory nature of the
measure. End-users must have the possibility to consult such information
about all operators able to provide the eligible services. All providers capable
of providing the eligible services must have the possibility to request to be
included in the online registry or using any alternative method chosen by the
Member State based on objective criteria (for example, ability to comply with
the minimum requirements for the provision of the eligible fixed or mobile
services). The online registry (or the alternative method chosen) may also

148

Judgment of the Court of Justice of 22 September 2020, Austria v Commission, C-594/18 P,
EU:C:2020:742, paragraph 44.
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7.1

provide additional information to assist end-users, such as the type of service
provided by the various operators.

4973(210) Connectivity vouchers must be available to end-users only in areas
where there is at least one existing network!4® able to provide the eligible
services, which must be verified through mapping and public consultation.
The mapping exercise and the public consultation must cover the duration of
the voucher scheme, and must be carried out in line Sections 5.2.2.4.1 and
5.2.2.4.2 respectively. The public consultation must invite interested parties
to comment on the main characteristics of the measure and not only on the
availability of networks in the target areas.

198)(211) Member States must limit risks that voucher schemes may unduly
distort competition. For the aid to be compatible, Member States must carry
out a market assessment to identify the eligible providers present in the area
and collect information to calculate their market share. The market
assessment must aim to establish if the voucher scheme may confer a
disproportionate advantage on some providers to the detriment of others
possibly reinforcing (local) market dominance. The market assessment must
also aim to establish the actual need to implement a voucher scheme by
comparing the situation in the intervention area(s) with the situation in other
areas of the Member State or the Union. The trends in take-up by end-users
may also be assessed to conclude on the opportunity to implement the
voucher scheme.

499)(212) In order to be included in the voucher scheme, where the operator is
vertically integrated and has a retail market share above 25%, that provider
must offer, on the corresponding wholesale access market, to any electronic
communication services providers at least one wholesale access product able
to ensure that the access-seeker will be able to reliably provide the eligible
services, under open, transparent and non- discriminatory conditions. The
wholesale access price must be set as specified in Section 5.2.4.4.3.

{2003(213) Connectivity voucher schemes will be considered to have limited
negative effects on competition if they are limited in time to a reasonable
period not exceeding two years.

2013(214) In addition, Member States must comply with the requirements laid
down in Section 7 on transparency, reporting and monitoring.

TRANSPARENCY, REPORTING, MONITORING
Transparency
2023(215) Member States must publish the following information in the
Commission’s transparency award module'* or on a comprehensive State

aid website, at national or regional level:

a) the full text of the decision approving the aid scheme or the individual aid, and
its implementing provisions, or a link to it;

149
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A voucher measure to increase the up-take of the future network may be included in the aid
measure for the network.

State Aid Transparency Public Search’, available at the following website:
https://webgate.ec.europa.eu/competition/transparency/ public?lang=en.
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b) information on each individual aid award exceeding EUR 100 000, in
accordance with Annex IV.

{203)(216) The information referred to in paragraph (202)b), shall be published
within six months from the date of award of the aid, or, for aid in the form of
tax advantages, within one year from the date the tax declaration is due®®*.

{2043(217) Member States must organise their comprehensive State aid websites,
as referred to in paragraph (202), in such a way as to allow easy access to
the information. For aid that is unlawful but subsequently found to be
compatible, Member States must publish the information within six months
from the date of the Commission’s decision declaring the aid compatible.

{205)(218) To enable the enforcement of State aid rules under the Treaty, the
information must be available for at least 10 years from the date on which the
aid was granted. The information must be published in a non-proprietary
spreadsheet data format, which allows data to be effectively searched,
extracted, downloaded and easily published on the internet, for instance in
CSV or XML format. The general public must be allowed to access the
website without any restrictions, including prior user registration.

{206)(219) The Commission will publish on its website the link to the national or
regional State aid website referred to in paragraph (202).

7.2 Reporting

(207)(220) _ Pursuant to Council Regulation (EU) 2015/1589'%2 and Commission
Regulation (EC) No 794/2004%%%, Member States are required to submit
annual reports to the Commission in respect of each aid measure approved
under these guidelines.

{208)(221) In addition to the annual reports referred to in paragraph (207), Member
States must submit a report to the Commission every two years containing
key information on the aid measures approved under these guidelines, in
accordance with Annex V. When adopting a decision under these guidelines
the Commission may require additional reporting regarding the aid measure.

7.3 Monitoring

{209)(222) Member States must maintain detailed records regarding all aid
measures. Those records must contain all information necessary to establish
that all the compatibility conditions set out in these guidelines are fulfilled.
Member States must maintain those records for 10 years from the date of
award of the aid and shall provide them to the Commission upon request.

8 EX POST EVALUATION PLAN

151 If there is no formal requirement for an annual declaration, 31 December of the year for which
the aid was granted will be considered as the granting date for encoding purposes.

152 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the
application of Article 108 of the Treaty on the Functioning of the European Union (OJ L 248,
24.9.2015, p. 9).

153 Commission Regulation (EC) No 794/2004 of 21 April 2004 implementing Council Regulation
(EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty
(OJ L 140, 30.4.2004, p. 1).
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2106)(223) To further ensure that distortions of competition and trade are limited,

the Commission may require that certain schemes be subject to a time
limitation (of normally four years or less) and to an ex post evaluation in order
to verify (i) whether the assumptions and conditions which led to the
compatibility decision have been realised; (ii) the effectiveness of the aid
measure in light of its pre-defined objectives; (iii) the impact of the aid
measure on markets and competition and that no undue distortive effects
arise throughout the duration of the aid scheme that is contrary to the interests
of the Union®®4,

2113(224) Ex post evaluation may be required for schemes with large aid budgets,

or containing novel characteristics, or when significant market, technology or
regulatory changes are foreseen. In any case, evaluation will be required for
schemes with a State aid budget or accounted expenditure over EUR 150
million in any given year or EUR 750 million over their total duration, that is to
say, the combined duration of the scheme and any predecessor scheme
covering a similar objective and geographical area, starting from publication
of the guidelines. Given the objectives of the evaluation, and to avoid putting
a disproportionate burden on Member States, ex post evaluations are only
required for aid schemes the total duration of which exceeds three years,
starting from publication of the guidelines.

212)(225) The ex post evaluation requirement may be waived for aid schemes

that are an immediate successor of a scheme covering a similar objective and
geographical area that has been subject to an evaluation, delivered a final
evaluation report in compliance with the evaluation plan approved by the
Commission and has not generated any negative findings. Where the final
evaluation report of a scheme is not in compliance with the approved
evaluation plan, that scheme must be suspended with immediate effect upon
request of the Commission.

{243)(226) The aim of the evaluation should be to verify whether the assumptions

and conditions underlying the compatibility of the scheme have been
achieved, in particular the necessity and the effectiveness of the aid measure
in the light of its general and specific objectives. It should also assess the
impact of the scheme on competition and trade.

2143(227) For aid schemes subject to the evaluation requirement referred to in

b)

paragraph (211), Member States must notify a draft evaluation plan, which
will form an integral part of the Commission’s assessment of the scheme, as
follows:

together with the aid scheme, if the State aid budget of the scheme exceeds
EUR 150 million in any given year or EUR 750 million over its total duration;

within 30 working days following any significant change that increases the

budget of the scheme to over EUR 150 million in any given year or EUR 750
million over the total duration of the scheme;
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See for instance Commission Decision C(2012) 8223 final of 20 November 2012, case
SA.33671 (2012/N) — United Kingdom — National Broadband scheme for the UK - Broadband
Delivery UK (OJ C 16, 19.1.2013, p. 2).
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c) within 30 working days following the recording in official accounts of
expenditure under the scheme in excess of EUR 150 million in any year.

{215)(228) The draft evaluation plan must be in line with the common
methodological principles provided by the Commission128'>°. Member States
must publish the evaluation plan approved by the Commission.

{216)(229) The ex post evaluation must be carried out by an expert independent
from the aid granting authority on the basis of the evaluation plan. Each
evaluation must include at least one interim and one final evaluation report.
Member States must publish both reports.

217(230) The final evaluation report must be submitted to the Commission in due
time to assess any prolongation of the aid scheme and at the latest nine
months before its expiry. That period may be reduced for schemes triggering
the evaluation requirement in their last two years of implementation. The
precise scope and arrangements for each evaluation will be set out in the
decision approving the aid scheme. The notification of any subsequent aid
measure with a similar objective must describe how the results of the
evaluation have been taken into account.

9 FINAL PROVISIONS

{2148)(231) These guidelines will be applied from the first day following their
publication in the Official Journal of the European Union.

{219)(232) The Commission will apply these guidelines to all notified aid measures
after the guidelines are published in the Official Journal, even where the
projects were notified prior to that date.

{220)(233) In accordance with the Commission notice on the determination of the
applicable rules for the assessment of unlawful State aid*®¢, the Commission
will apply, to unlawful aid, the rules in force at the time when the aid was
granted. Accordingly, it will apply these guidelines in the case of unlawful aid
granted after their date of publication.

{2213(234) The Commission proposes to Member States, on the basis of Article
108(1) of the Treaty, the following appropriate measures:

a) Member States must amend, where necessary, their existing aid schemes in
order to bring them into line with the provisions of Section 7.1. of these
guidelines within twelve months after their publication in the Official Journal of
the European Union;

b) Member States should give their explicit unconditional agreement to the
appropriate measures (including amendments) proposed in point (a) within two
months from the date of publication of the guidelines in the Official Journal of
the European Union. In the absence of any reply, the Commission will assume
that the Member State in question does not agree with the proposed measures.

155 Commission staff working document, Common methodology for State aid evaluation, Brussels,
28.5.2014, SWD(2014) 179 final, or any of its successors.
156 0J C 119, 22.05.2002, p. 22.



